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to (!^ition* 

Since the publication of our last edition^ the three Common Lai 
Divisions have been fused into one, ‘^The Queen’s Bench Division, 
and the important Conveyancing Act, 44 & 45 Yict. c. 41, has bee 
passed — to this Act we must call our readers’ especial attention, as i 
comes into force on the let of January next, and will probably do mud 
to jhdlitate the transfer of land. We have added a list of the case 
cited in the work, and have omitted many questions relating to th 
old practice whidi have became obsolete. 

1, Lincoln’s-Inn-Fielbs, 

December let^ 1881. 



preface to tfie (tuition. 


The sale of our la;St edition, we axe glad to find, has been even more 
expeditious than that of its predecessors. We have now added lists 
of the Statutes referred to, which we have no doubt will be found 
very useful to our readers. 

1, Liutcoln’s-Inn-Pields, 

August ^ 1879. 


^Itoface to tlje Ktntij (iBiiitton. 


In our present edition we have omitted some old questions which had 
become quite obsolete through the changes in practice in modern 
times ; others we still continue from their being necessary to explain 
the old procedure. Our readers must bear in mind that the old 
practice still remains in force so far as it is not expressly repealed, 
or inconsistent with the New Acts and Rules. The precise effect of 
the late reforms is still in a great degree a matter of conjecture, and 
we have found it impossible in all cases to state the new practice 
with certainty from the different interpretations put upon it from 
time to time by the learned Judges of the Supreme Court ; we must 
wait, therefore, with patience, till time or the Court of Appeal 
remedies this. In consequence of the present transitional state of 
the practice we have retained for the present the old division of the 
subject. 

1, Lincoln^s-Inn-Fields, 

July , 1876. 
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A FOURTH and larger Edition of this Digest having been exhausted, 
and a new one called for, I have used all diligence in the preparation 
of it. 

Ift)t only have many answers been re-written, but in the Common 
Law and Equity Branches the chapters have also been re-arranged. 
There are now several text writers, whose works ftre studied by all 
Law students : of these are Stephen’s Commentaries,” “ Smith’s 
Action at Law,” “ Williams on the Law of Real Property,” Smith’s 
Manual of Equity Jurisprudence, &c. I have, therefore, not only 
referred to these works, as well as to statutes, rules, orders, and cases, 
as authorities for many answers^ but in order to assist, as much as 
possible, the articled clerk in his course of study, I have, so far as the 
questions would permit, followed the very arrangement of the works 
from which a majority of the answers is derived. Thus after grouping 
the questions and answers on the Law of Contracts under their 
respective heads, the practice part of the Common Law Branch is now 
arranged, chapter by chapter, with “ Smith’s Action at Law.” So in 
arranging the questions on the Principles of Equity, I have foDowed 
the exact order of “ Smith’s Manual of Equity.” The student will 
thus be enabled, after reading a chapter in any work on the Law of 
Contracts, but especially after doing so in either of these two works, 
to take up his digest and examine himself and ascertain if he retains 
the substance of what he has read, or whether further application is 
necessary. The Conveyancing branch I could not arrange to meet 
any one work, as the questions take so wide a scope, and are derived 
from such a variety of text books and cases. 

All the questions asked since the publication of the last Edition 
(including those for Trinity Term last, which will be found in the 
Appendix) have, of course, been added, as also several that had, 
notwithstanding great care, been omitted in former editions ; and I 
have made the alteriCtions rendered necessary by new statuCes, orders, 
decisions, including the County Court Amendment Act, which, 
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although it does not come into force until the 1st January, 1868, I 
could not well omit. 

As the same text books are so often cited as authorities, I have 
abbreviated the reference to them ; thus, “ Stephen’s Commentaries ; 
is cited as “ St. C.” A Table of Abbreviations will be found after 
the “ Table of Contents.” 

Attention to the foot notes is invited, as they not only contain in 
many cases further information, but frequently give a different form 
of the question to that in the text, but require the same answer. 

And to make the work as complete as possible, I have added a 
Common Law and Equity Time Table, and greatly enlarged the 
Index. 

R. H. 


5, Serjeant’s Inn, 

Fleet Street, 

October, 1867. 
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A DIGEST 


OP THE 

FINAL .EXAMINATION QUESTIONS 

AND ANSWERS. 

PRINCIPLES OF LAW AND PROCEDURE. 


In Matters as Administered under the Usual Jurisdiction 
OP THE Queen^s Bench, Common Pleas, and Exchequer 
Division op the High Court op Justice. 


OF THE COmON AND STATUTE LAW. 

Question , — Give some explanation of tlie words Common and Statute 
Law.^* 

Afiswer , — The term Common Law ” is generally used to distinguish 
that part of our law which obtains its force from immemorial usage or 
custom, termed the lex non scripta ; also to distinguish that department of 
law which was till recently administered in the Superior Courts of Common 
Law at Westminster. The statute law is termed the lex scripta, embracing 
the express enactments of our Parliament : (see Holth. L. D. 2nd edit. ; 
1 St. C. Intr. s. 3.) 

Q. — State some of the leading Acts of Parliament relating to common 
law passed during the last five years. 

A , — 39 & 40 Viet. c. 6 (An Act to amend the Law relating to the 

Stamping of Sea Insurances). 

„ c. 33 (Amendment of the Trades Mark Registration 

Act, 1875). 

„ c. 48 (Amendment of the Law with I'eference to 

Bankers’ Book Evidence). 

„ c. 59 (The Appellate Jurisdiction Act). 

„ c. 81 (Amendment of the Law relating jto Crossed 

* Cheques). 
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40 Viot. c. 9 (Amendment of the Supreme Court of Jud; 

catnre ActSj 1878 and 1875). 

40 41 Viot. c. 39 (Act to amend the Factors Acts). 

41 Viot. c. 13 (The Bills of Exchange Act, 1878). 

„ 0. 19 (An Act to amend the Matrimonial Cause 

Acts). 

41 & 42 Viot. c. 81 (The Bills of Sale Act, 1878). 

„ c. 38 (An Act for the further relief of Innkeepers] 

42 Viet. c. 11 (Bankers* Books Evidence Act). 

42 & 43 Viet. c. 76 (Joint Stock Companies Amendment Act), 

t 43 & 44 Viet. 0 . 41 (Burials Act). 

„ c. 42 (Employers* Liability Act). 

„ c. 47 (Ground (jktme Act). ^ 

44 & 45 Viet. c. 44 (Solicitors* Remuneration Act). 

„ c. 60 (Newspapers (Law of Libel) Act). 

„ c. 68 (Supreme Court of Judicature Act). 

Q, — Suppose a statute passed repealing a former Act, and such stfttub 
becomes itself repealed, does the former Act become revived ? 

A . — Formerly, in such a case, the former Act would have been revived 
but now it is provided, by the 13 & 14 Viet. c. 21, that where any Ad 
repealing in whole or in part any former Act is itself repealed, such last 
repeal shall not revive the Act or provisions before repealed, unless words 
be added for that purpose : (ss. 5, 6.) 


THE LAW OF CONTRACTS. 

1. O/* the various Descriptions and Requisites, and General Nature of 

Orditiary Contracts. 

Q. — How many and what descriptions of contracts are there? Give 
shortly a definition of each. 

A . — Contracts are of three descriptions — 1. Contracts of record ; 
2. Specialties ; 3. Simple contracts. 

Contracts of record consist of judgments, recognizances and statutes 
staple. 

Contracts under seal or specialities, such as deeds or bonds, are instru- 
ments which must not only be in writing but sealed by the party bound 
thereby, and delivered by him to or for the benefit of the person to whom 
the liability is incurred. 

Simple contracts not only include such as are verbal, but also all those 
which, although reduced into writing, have not been sealed and delivered : 
(Chit. Cent. pp. 2, 3, and 4, 11th edit.). 

Q. — ^What evidence is required to support an action on a contract by 
matter of record ? . • 

A , — ^It is generally proved by production of the record itself: (Chit. 
Oont. 2, 11th edit.) 

Q. — ^What is a bond ?— Describe a common money bond. 

A , — ^A bond is a deed whereby a person binds pr obliges himself, his 
heirs, executors, and administrators, to do any act within « certain time. 
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^ere is ttstially also added wbat is termed a condition, wHcli is simplj a 
statement that on the person bound doing the act the bond shall becoma 
void. A common money bond acknowledges that the obligor is bound to 
the obligee in double the amount of the debt. The condition states that 
on pa 3 anent of the sum really due, with interest on a certain day the 
bond is to become void : (2 St. C. 106, 8th edit.) 

Q. — ^Define a simple contract ; and mention briefly what are its chief 
requirements irrespective of statute law. 

A , — A simple contract is an agreement, either in writing not under 
seal, or verbal, to do or not to do some act. Irrespective of statute law 
it requires (1) the mutual assent of two or more persons able to contract ; 
(2) a valuable consideration, which must not be illegal or immoral ; (6) 
something to be done or omitted which is the subject of the contract : 
(2 St. 0. 53, 8th edit. ; Chit. Cont. 8, 11th edit.) 

Q. — What is the difference between simple contract and specialty 
debt» ? («) 

A, — Simple contract debts are such as arise by writing, not under seal, 
or by mere oral evidence. Specialty debts are such as have become due 
by instrument under seal. Again, the former are not valid unless founded 
on a suflScient consideration, and do not, when in writing (with the excep- 
tion of bills and notes), import a consideration ; but the latter are binding 
on the parties executing, although there be no consideration for making 
them. So simple contract debts are statute barred after six years, specialty 
debts not imtil twenty years : (2 St. Oh. ch. v., and see infra.) 

Q. — Has a specialty debt any priority over a simple contract debt in 
the respective events of the bankruptcy or the death, leaving an insolvent 
estate, of the debtor? 

A. — In the event of bankruptcy of the debtor a specialty debt has no 
priority over a simple contract debt. In the administration of legal assets, 
however, a specialty debt formerly had priority over a simple contract 
debt. But with respect to the administration of the estates of persons 
dying on and after Ist January, 1870, they now rank equally : (32 & 33 
Viet. c. 46 : WiD. P. P. 120, 128, 10th edit.)(&) 

Q. — ^What is an executory contract ? 

A. — One that is to be executed at a future time, as, if A. and B. 
agree to change horses next week ; in such case the right only vests, 
the property not being in possession, but in action only : (2 St. 0. 67, 
8th edit.) 

— A. contracts with B. to do something bn a future day, but before 
that day amves states his intent not to do it ; can B. sue A. before the 
day for the performance of the contract, or must he wait till after that 
day ? 

A.— If A. expressly renoimces the contract, B. may treat this as a 


(а) This question has also been asked in the Conveyancing Division. * 

(б) By 88 & 89 Viet. o.^77, a. 10, the rules of bankruptcy are now to prevail in the 
administration of ^estates of deceased persons dying after the passing of that Act, so 
far as regards proof of debts and valuation of annuities and lia|)ilitie8. 

• B 2 


4 


COMMON LAW DIVISION. 


breach, and may sue A. at once : (see Hocks ter v. De la Tour, 2 £. & B. 
678; Chit. Oont. 664, 11th edit, (a) 

Q.— What is an express, and what an implied contract ? And give an 
inst^oe of each. 

A.-— An express contract is one in which the terms of the agreement 
are openly expressed or uttered at the time of the making thereof, while 
an implied contract is one which rests merely on construction of law, and 
where there is strictly speaking no agreement of the parties to the terms 
by which they are bound. An instance of an express contract is an agree- 
ment in writing or verbally to employ a servant or clerk to do certain 
work at certain wages, whilst an implied one arises if 1 employ a person 
to do any work for me without an agreement as to payment, the law 
there implying that I undertake to pay him a reasonable sum : (see Ohit. 
Oont., 11th edit., chap. 1, ss. 1 and 2). 

Q.— What is meant by the term '' privity of contract ? ** and in what 
cases may the assignee of the lessor sue the assignee of the lessee ? * 

A, — ^Privity of contract is that connection of relationship which exists 
between two or more contracting parties. It exists between lessor and 
lessee ; but not between lessor and an assignee of the term ; for here there 
is only a privity of estate. The assignee of the lessor may sue the assignee 
of the lessee on all the covenants running with the land, if there be any 
breach of such covenants by the latter while he remains in possession : 
(see Spencer^s case^ 1 Sm. L. 0.) 

[. — How are contracts divided with reference to evidence ? 

A, — This question is somewhat ambiguously framed. Contracts with 
respect to evidence may be said to be divided into contracts in writing and 
contracts not in writing, and as to contracts in writing, those which are 
under seal and those not under seal. It is a rule that parol evidence 
cannot be received to contradict, vary, add to, or subtract from the terms 
of a valid written instrument. Also that a deed cannot be altered, or the 
liability created by it lessened or discharged by simple contract : (see Add. 
Cont. 388, &c., 4th edit.) 

— Distinguish between a patent and a latent ambiguity in a written 
instrument. State the effect of each as regards parol evidence to explain 
the ambiguity. Illustrate your answer by an instance in each case, 

A , — A patent ambiguity is where the doubt arises upon the face of the 
instrument itself, as in case of a blank. Latent where the doubt is 
introduced by the existence of a fact not apparent upon the face of the 
deed, as a devise or grant of the manor of A.,” the party having two 
manors of that name. Parol evidence is admissible to explain a latent 
ambiguity, but not a patent one : (Chit. Cont. 104, 11th edit.) 

Q. — Explain the meaning of the word “ consideration ” when applied 
to contracts. What contracts are called nudum pactum Is there any 


(a) It was decided in Frost v. Knight (20 L. T. Rep. S. 77), reversing a judg- 
ment of the Exchequer, that in such a case an action may bo rqaintainod upon a 
breach of promise of mgrria^e before the time for performance arrives. 
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difference as to the liability on the latter species of contract when entered 
into by deed and by instrument under seal ? 

A. — The consideration of a contract is the price or motive of the 
contract. Considerations are divided into (1) good, as natural love 
and affection, and (2) valmble, as money or marriage. The former will 
support a deed, which imports a consideration, but not a simple contract, 
as that requires a valuable consideration to give it force, and if this be 
wanting it is termed nudum pactum, upon wHch no action lies, the maxim 
being, Ex nudo pacto non oritur actio: (a) (see Chit. Cent. 11, ei ocq., 
11th edit.) 

Q. — ^Translate and give an instance of the maxim ** Ex turpi causd 
oritur actio** 

A, — '^Ko a^ion arises out of an unlawful agreement.” The rule 
expressed by this well-known maxim applies not only where the contract 
is expressly illegal, but wherever it is opposed to public policy or founded 
on an immoral consideration. A leading case is Collins v. Blantem, 
whe!*e a bond given for the suppression of a prosecution was held void : 
(Broom’s Legal Maxims, 5th edit. 732 ; 2 Sm. L. 0. 8th edit. 547.) 

Q. — ^A. obstructs a highway so as to cause special inconvenience to B., 
and B. promises A. to pay him bl. for removing the obstruction. Give 
the short reason for deciding whether this promise is binding or not ? 

A,— The promise is not binding for the reason that there is no valid 
consideration for it, A. being bound to remove the obstruction without 
being paid for doing so. 

Q. — ^For what debts is an infant liable ? Does it make any difference 
if he is residing under the parental roof ? 

A. — He is liable for necessaries suitable to his station in life, supplied 
to him without fraudulent intention on the part of a tradesman : {Ryder v. 
Womhwdl, L. Eep. 4 Ex. 32.) At least, this is so if the infant is an 
orphan or residing at a distance from his parents, and is not provided with 
necessaries under their superintendence. But an infant living under the 
parental roof cannot in general be made responsible for the payment of 
the price of clothes or other real necessaries of life : (Chit. Oont. 139, 
et seq,, 11th edit.) 

Q . — State the common law liability of infants on contracts made by 
them, and how it has been recently limited by statute. 

A . — An infant at common law is liable only on contracts for necessaries ; 
his other contracts were voidable and might be confirmed on coming of 
age. But by 87 & 38 Viet. c. 32, all contracts by infants for money or 
goods other than necessaries, and all accounts stated are absolutely void 
where formerly voidable, and cannot be ratified after full age, 

Q. — What are ''necessaries,” and does the court take into consideration 
the position of the parties ? 

A.— Parke, B., in Refers v. Fleming (6 M. & W. 43), says : "From the 


(a) Valuable considerations are divided into four: (1) do ut des, (2) facto utfacia^ 
(^)facio tit dci^ (4) do itt facias / and as to time they are : (a) executed, (b) 

(c) concurrent, ^d (d) continuing. 
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earliest time down to the present the word * necessaries * is not oondned in 
its strict sense to such articles as are necessary to the support of life, but 
is extended to articles fit to maintain the pariicular person in the state, 
degree, and station in life in which he is. It is for the court to say 
whether the things supplied are primd facie necessaries. In case of an 
infant, board, lodging, clothes, medicine, and education are necessaries.’* 

Q. — Is a father liable for any debts contracted by his infant son ? 

A , — He is not liable to pay for goods, whether necessaries or not, 
furnished to his infant son, without some proof of a contract on his part, 
^express or implied : (Chit. Oont. 150, 11th edit.) The general duty of a 
parent to maintain his infant child only lasts so long as the child is unable 
to work. And this liability arises under the poor-law system : ( Steph. 
Lush. Pr. 40, n.) * 

Q- — ^Is there any liability imposed by the common law on a parent to 
provide for the maintenance and education of his child ? 

A , — ^Parents may be compelled to provide their legitimate childrefi. of 
whatever age, with necessaries when the children are in poverty, or when 
through infancy, disease, or poverty, they are unable to support themselves. 
And very slight circumstances will be sufficient to raise, on action brought, 
the presumption of a contract on the part of the parent to pay for necessaries 
provided to his infant children ; (2 St. C. 292, 8th edit.) Prior to the 
Elementary Education Act (33 & 34 Viet. c. 75) parents could not be com- 
pelled to provide ejjucatioiL Jcm lheir chil dren ; but this Act has rendered 
the atten'dSnee of children at school compulsory, 

Q. — ^Oan a minor sue or be sued on a breach of a promise to marry ? 
State the reasons for your answer. 

A , — He cannot be so sued, although he or she may sue a person of full 
age on such breach ; for it is a general rule that infancy is a personal 
privilege, of which no one can take advantage but the infant ; and that 
therefore, though the infant may avoid the contract, it shall bind the adult 
party : (Chit. Oont. 154, 11th edit.) (a) 

Q. — ^Is an infant liable on a warranty of a horse sold by him if the 
horse is unsound ? 

A , — ^No ; for it is a breach of duty arising out of contract : (see Chit. 
Cont. 148, 11th edit. ; and see Bnrnardy, Haggis, 8 L. T. Eep. N.S. 320.) 

Q. — Can an infant ratify a contract made by him during infancy on 
his coming of age ? Give a reason for your answer. 

A. — Sect. 2 of the Infants* Belief Act, 1874, now provides that no action 
shall be brought upon any ratification made after full age of any promise 
or contract made during infancy, whether there shall or shall not be any 
new consideration therefor. See Coxhead v. Mullis (47 L. J. C. P, 76) ; and 
Ditcham V, Worrall (49 L. J. Q. B. 688), where it was held that a contract 
to marry is within the Act, and is incapable of ratification after full age. 


(a) This question is answered by the above : Can any ojhor party to a contract 
xndi&t an infant take advantage of infancy to defend an action on the^contract ? 
breach c. . _ 
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Q . — ^Against whom should an action be brought for a debt contracted 
by a married woman before her marriage ? and state what restriction, if 
any, there is to the liability of a husband to the debts of his wife con- 
tracted before marriage. And what is the effect if she dies before action 
brought ? 

A. — If the marriage took place before the 9th August, 1870 (if after, 
see next answer), the action must be brought against husband and wife ; 
for during the coverture the husband is liable jointly with his wife upon 
all the contracts entered into by her before the marriage, however impro- 
vident, even if he had no fortune with her. But upon her death he is no 
longer liable as husband ; and unless he administer to her choses in action 
not reduced into possession in her lifetime, he cannot be sued at all; 
if he administer, however, he will be liable to the amount of the sums 
received by him on account of the chosee in action, but not further, even 
though he received a large property with Jiis wife : (Ohit. Oont. 157, 

nth edit.) 

—Is a man liable to be sued for debts of his wife contracted before 
marriage ? Has any and what alteration in the law on this point been 
recently made ? 

A.— He is liable as above stated unless the marriage took^place between 
the 9th August, 1870, and 30th July, 1874, when, by the‘33 & 34 Viet, 
c. 93, B. 12, he is not liable for the debts of his wife contracted before 
marriage. The wife, however, may be sued, and her separate estate is 
liable, and now by 37 & 38 Viet. c. 50, if married after the 30th July, 
1874, he is liable to the extent that assets of the wife have or might have 
come to his hands. 

Q. — If a man marry a woman to whom he is indebted, and to whom 
he has given a security for the debt, what becomes of the debt and of the 
security ; and how can this be prevented ? 

A. — At law, and in equity also, as a rule, the debt and security were 
discharged by the marriage. To prevent this the debt should, before the 
marriage, be assigned to trustees for the separate use of the wife, free 
from the control of the husband, and the security should be deposited 
with the trustees : (Co. Lit. 264 h , ; St. Eq. §§ 1370, 1371.) 

Q*— When is a husband liable for the debts of his wife contracted 
during coverture, and upon what principle ; and in what case is he not 
liable? 

A.— He is liable upon his wife's contract for necessaries suitable to his 
station in life, upon the principle of her being his agent, if they be living 
together ; unless indeed the particular tradesman had notice not to trust 
her. And he is in general liable for necessaries even after a separation, 
if no provision be made for her, though the tradesman has notice not to 
trust her. 

But if the wife depart from her husband against his will, and without 
sufficient excuse, or if she is dismissed by him for adultery, the husband 
incurs no such liability. Nor, if husband and wife are living separate, and 
he pfiiya her a sufficient sum for her maintenance, even if the tradesman 
did not knov; of such allowance : (see Manby v. Scott, 2 Sm. L. 0. ; 
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Montague v. Benedict, ih » ; Seaton v. Benedict, ib,, and notes thereto ; 
2 St, 0. 268 ; et seq, 8th edit.) (a) 

Q. — How can the presumption involved in this principle be rebutted ? 

A, — The presumption may be rebutted by proof that he had forbidden 
her to take up goods on his credit {Jolly v. Rees, 33 L. J., 0. P., 177), 
or that although he saw some of the goods which his wife had ordered, 
he disapproved of her conduct in ordering them ; or by showing that the 
wife was already suflSciently provided with clothes, so that there was 
no necessity for her ordering the goods in question, and no implied 
authority from her husband to order them : (Chit. Oont. 162, 11th edit.) 

Q. — Does it make any difference, or not, as to the husband’s liability 
for necessaries supplied to his wife, if he be an infant at th^time ? 

A, — A husband is liable for necessaries supplied to his wife, although 
he be an infant at the time : {Turner v. Trisby, 1 Str. 168 ; Chit. Oont. 
142, 11th edit.) 

Q.— Is a wife's authority to order necessaries revoked by the death of 
her husband, although at the time of the order the wife and tradesman 
were ignorant of the death of the husband ? 

A.— Yes ; for as the wife’s power to bind her husband is founded on 
the presumption of authority, it follows that the husband’s death revokes 
her authority ; and she then ceases to have power to bind his estate m 
future: {Smout v. Ilberry, 10 M. & W. 1 ; Chit. Cont. 163, 11th edit.) 

(. — When a husband wrongfully turns aw’ay his wife, and gives notice 
in the newspapers not to trust her, is he liable to tradesmen for necessaries 
supplied to her ? 

A. — The husband is still liable ; for the tradesmen are considered as 
standing in the place of the wife and enforcing indirectly her light to 
be maintained : (Selw. Nisi Prius, 294, 11th edit. ; Chit. Cont. 170, 11th 
edit.) 

Q.— What rights as to property have been conferred by recent legis- 
lation upon wives deserted by their husbands, and how may they be 
secured ? 

A, — ^By the Divorce Act, the wife may apply to a police magistrate (if 
one), or to justices at petty sessions, or to the Divorce Court, for an order 
to protect any money or property she becomes possessed of after such 
desertion {b) against her husband and his creditors, &c. And if the order 
be made such money or property belongs to the w ife as if she were a feme 
sole* The order must, unless made by the court, be entered within ten 
days after with the registrar of the proper County Court. If the husband 
(or his creditors, &c.) seize and hold the property after notice of the order, 
he is liable to restore the property, and pay double its value : (20 & 21 
Viet. c. 85, 8. 21.) (c) 

(а) This question is answered by the above : Upon what principle does the liability 
of the husband upon his wife’s contract rest, and in what case may a wife be regarded 
as the general agent of the husband ? 

(б) This does not protect property acquired after the desertion by immoral prac- 
tices : {Mason v. Mitchell, 8H. & C. 628.) 

(c) ^ also stats. 21 & 22 Yict. c. 108, ss. 7-10 ; 27 & 28 Viet. c. 44. 
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Q. — Name the contracts required by the fourth section of the Statute 
of Frauds to be in writing. 

A . — In the following cases the 4th section of this statute requires that 
there shall be some note or memorandum of the agreement in writing, 
signed by the party to be charged therewith, or his lawful agent, before 
any action can be brought upon the agreement ; 

1. Where an executor or administrator promises to answer damages out 
of his own estate. 

2. Where a person undertakes to answer for the debt, default, or mis- 
carriage of another. 

8. Where any agreement is made upon consideration of marriage. 

4. Where any contract is made of lands, tenements, or hereditaments, 
or any interest ^erein. 

5. Where there is any agreement that is not to be perfoi*med within a 
year from the making thereof : (29 Oar. 2, o. 3, s. 4 ; 2 St. 0. 54, 8th 
edit.) 


Q,— When a simple contract is required by the Statute of Frauds to be 
in writing, or is reduced into writing by the parties, is it necessary that 
the consideration should appear on the agreement, or may it be supplied 
by parol testimony ? 

A . — It is necessary-— except in the case of a guarantee, a bill of 
exchange, or a promissory note — that the consideration should appear on 
the face of the written contract, and it cannot be supplied by parol testi- 
mony, and this whether the agreement is required to be in writing by the 
Statute of Frauds or not ; for the whole of the agreement must be 
contained in the writing : (Chit. Oont. 64, 11th edit. ; TFiim v. War/ters, 
2 Sm. L. C. 251 ; 19 & 20 Viet. c. 97, s. 3. But see Egerton v. Matthews, 
6 East, 307.) 

Q . — Can an action be maintained on a verbal contract for a year's 
service to commence from a day subsequent to the making of the contract ? 
Would it make any difference if the year were to commence from the 
making of the contract ? 

A , — In the first case given no action lies ; as contracts which cannot be 
performed within a year from the making cannot be sued upon unless in 
writing signed by the party to be charged, of hiS TawFuFagent: (29 Car. 2, 
c. 3, s. 4 ; Peter v. Compton, 1 Sm. L. 0. 351 ; Chit. Cont. 71, 11th edit.) 
The latter case is not within the statute, and, therefore, an action may be 
brought : {Peter v. Compton, sup,, in notes ; Chit, siqi.) 

Q. — Are these agreements respectively valid or not ? 

(a.) An agreement to sell *^one hundred tons of oil " .without anything 
to show ’what kind of oil is intended. 

(5.) An agreement by a dealer in palm oil only, to sell ** one hundred 
tons of oil.” 

A , — In the first case the agreement would not be valid, it being uncer- 
tain what description of oil was the subject matter of the contract ; in 
the last it would bo otherwise, as the agreement must be understood to 
refer to that oil in wl^ich the party solely dealt, viz., palm oil ; but there 
is no direct authority on the point. 
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Q , — State some of the maxims by whioh contracts are construed or 
expounded. 

A. — 1. All contracts are construed according to the intention of the 
parties. 2. The construction should be liberal. 3. It should be favour- 
able. 4. The contract should, in general, be construed according to the 
law of the country where made. 5. The construction is taken most 
strongly against the contractor or grantor. 6. Oral testimony cannot be 
given to vaiy, but may to explain a written contract ; (see Chit. Oont. 72, 
et seq,, 1 1th edit.) 

Q. — What is the general rule as to the law according to which contracts 
are expounded ? If a contract to be performed in a foreign country be 
made in England, according to the law of which country will it be 
construed ? • 

A , — Contracts are generally expounded according to the law of the 
country where they are made, except where the parties at the time of 
making the contract had a view to a different kingdom, for contracts are 
also to be considered according to the place where they are to be executed. 
A contract to be performed in a foreign country would be construed 
according to the law of that country : (Chit. Cont. 92, et seq., 11th edit.) 

Q. — Explain the meaning of the maxim Oinnis ratihahitio retrotrahitur 
et mandato pnori CBquipai'atur, and give an instance of its application. 

A. — The maxim means that the subsequent assent or recognition of a 
pewon for whom another professes to act is equivalent to a previous 
authority. Thus, where A. and B. were jointly interested in a quantity of 
oil, and A. entered into a contract for the sale of it without the authority 
or knowledge of B., who upon receiving information of the circumstance 
refused to be bound by it, but afterwards assented, and samples of the oil 
were delivered to the vendees, it was held that B.’s subsequent ratification 
of the contract rendered it binding upon him: (Chit. Cont. 16, llth 
edit.) 

Q. — ^Will a moral obligation be sufficient to support an express promise 
where no legal liability ever existed ? 

A . — No ; courts of law do not take upon themselves to enforce moral 
obligations where no legal liability ever existed ; (see Beaumont v. Reevty 
8 Q. B. 483 ; Chit. Cont. 37, llth edit.) 

Q. — Can you question the legality of a consideration to a contract 
under seal ? ' 

A . — ^Although, as a general rule, a contract when under seal is binding 
on the party making it, whether there be a consideration or not, yet all 
deeds are liable to be impeached if founded on illegal or immoral con- 
siderations, or if obtained by fraud : (see Collins v. Blantem, 1 8m. L. C. 
387 ; Will. P. P. 101, 10th edit.) 

Q,— Can money won by a w^ager be recovered in an action ? 

A.— No; this being prohibited by the 8 & 9 Viet. c. 109, s. 18. This 
Act does not extend to money subscribed or contributed for any plate or 
prize, &c., to be awarded to the winner of any lawful game, sport, &c. : 
rsee Will. P. P. 105, 10th edit.) 
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Q.— Are bonds, notes, or bills given to secure money lost at play ai 
imlawful games altogether void, or may they be enforced under any and 
what circumstances ? 

A. — They are not altogether void, but are to be taken to have been 
given for an illegal consideration, and may be enforced in the hands of 
an innocent holder, to whom they may have been transferred without 
notice of the illeg^ consideration : (5 & 6 Will. 4, c. 41 ; Will. P. P. 
105, 10th edit.) 

Q , — Can a contract between certain master manufacturers, whereby 
they mutually bind themselves to close their works at the will of a 
majority, be enforced ? State the reason. 

A. — No; such a contract is void, being in restraint of trade and 
against public p(^icy : (see Ohit. Cont. 616, 11th edit. ; Hilton v. Echersley, 
6 E & B. 47, 73.) 

Q . — ^What is the law with reference to contracts entered into on 
Sunday ? 

A , — ^By the 29 Oar. 2, c. 7, s. I, it is enacted that no tradesmen, 
artificer, workman, labourer, or other person whatsoever (ejusdem generi$y 
shall do or exercise any worldly labour, business or work of their ordinary 
callings upon the Lord’s Day, or any part thereof (works of necessity and 
charity only excepted). But a sale on Sunday which is not in the exer- 
cise of the ordinary calling of the vendor or agent is not void at common 
law or by the above statute : (Chit. Oont. 393, 11th edit.) 

Q. — If A. has covenanted to do one of two things, and the performance 
of one of them is rendered impossible by the act of God, is A. discharged 
from liability to do the other ? 

A , — ^Not as a rule ; for where a contract is in the alternative, and one 
branch of the alternative cannot be performed, the promiser is bound to 
perform the other: (see 3 Pet. Abr. 168, 2nd edit.; Ohit. Cont. 660, 
1 1th edit.) 

[.—Under an agreement to perform one of two things, in whom does 
the right of electing what shall be done rest ? 

A .—In the promiser ; the rule being that, in case an election be given 
to do several things, he that is the first agent, and who ought to do the 
first act shall have the election : (Ohit. sup.) 

Q , — What is an estoppel f Give examples. 

A.— A man is sometimes precluded in law from alleging or denying a 
fact, in consequence of his own previous act, sJlegation, or denial to the 
contrary ; and this preclusion is called an estoppel, Jt may arise either 
(1) from matter of record^ such as a fine or recovery; or (2) from the 
deed of the party, as, if the deed recites a fact, the party averring it cannot 
afterwards deny that fact ; or (3) from matter in pats, i.e,, matter of fact, 
as if an infant makes a lease and accepts rent after he comes of age : 
(Holt. Law Diet. 2nd edit. ; Co. Lit. 352, a.) 

Q. — ^Mention the different kinds of bailments, and the extent in each 
case of the bailee’s liability. 
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A, — 1. Deposituniy which is a naked bailment without reward. 

2. Mandatum, where the bailee undertakes without recompense to do 
some act about the thing bailed. In these cases the bailee is liable for 
gross neglect only. 

3. Commodatum, or loan for use, when goods are bailed without pay, 
to be used for a certain time by the bailee, such bailee is liable for 
negligence, gross want of skill, and above all for anything that may be 
qualified as legal fraud. 

4. Pignori acceptum, which is where a thing is bailed by a debtor to 
his creditor in pledge, and such bailee is liable for ordinary neglect. 

5. Locatumy or hiring, which is always for hire, which is divided into 
three heads, and in this case generally speaking the bailee is liable for 
ordinary neglect : (Chit. Oont. 434, et seq, 11th edit.) ^ 

Q. — How should a person who has delivered goods to a common carrier 
to carry and deliver, but which have not reached their destination, proceed 
for the recovery of damages ? 

A , — He should now bring an action in the High Court of Justice; 
formerly he proceeded either by action of assumpsit or on the case, so 
detinue might be brought, and where the carrier had been guilty of a mis- 
feasance, which amounted to a conversion, trover might have been main- 
tained : (1 Arch. Nisi Prius, 51), 393, 538. 57G.) 

Q. — State the instances, if any, in which a carrier is not liable for the 
loss of goods entrusted to him, and for what losses he is liable ; and how 
does his liability vary with respect to passengers ? 

A , — He is not liable for a loss arising from the act of God, or of the 
Queen’s enemies. In other cases, even his entire faultlessness does not 
excuse him ; thus he is liable for damage done by accidental fire or by a 
robbery. The 1 Will. 4, c. G8, however, protects a common carrier by 
land from being liable for any loss or injury to any gold or silver coin, or 
gold or silver manufactured or unmanufactured, or any precious stones, 
jewellery, watches, clocks, timepieces, trinkets, bills, notes or securities for 
money, stamps, maps, writings, title deeds, paintings, engravings, pictures, 
plate, glass, china, silk, furs, or lace, (a) contained in any parcel, where the 
value exceeds 10/., unless at the time of the delivery to the carrier their 
value and nature be declared, and the agreement made to pay the extra 
charge for them. But this statute does not protect the carrier from any loss 
arising from the felonious act of any servant in his employ : (see 2 St. 0. 
87, 8th edit. ; Chit. Cont. 449, 4G4, 11th edit.) He is liable for personal 
injuries which the passengers may sustain whilst being carried by him only 
where such injuries have been occasioned by his negligence or unskilful- 
ness : (Chit. Cont. 4G9, llth edit.) 

Q. — In what case is a common carrier liable for the loss of a package 
which he undertakes to carry gratuitously ? 

A , — Although a common carrier for hire is an insurer of the goods he 
carries, the duties and liabilities of carriers without hire are only co- 
extensive with that of mandatory bailees. They are bound to employ but 


(a) But not machine-made lace (28 & 29 Viet. c. 94). 
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moderate or slight diligence, and are only liable for loss or damage 
occasioned by gross or culpable negligence : (see Cogga v. Bernard, 1 Sm. 
L. 0. in notis,) 

Q, — What is the difference in the Common Law liability of a carrier in 
respect of goods and passengers carried by him ? 

A.— A carrier of goods is in the nature of an insurer, as stated supra. 

Q. — ^Does the same liability for loss or injury extend to canders by 
railway, or by water ? 

A. — ^By the Bail way and Canal Traffic Act (17 & 18 Viet. o. 31), the 
company is liable for loss or injury to cattle or goods occasioned by the 
neglect or default of the company or its servants, notwithstanding any 
notice, conditionf or declaration by such company contrary thereto, or in 
anywise limiting their liability. But they may limit their liability by 
express condition, to be approved by the judge who tries the cause. It is 
also declared that no greater sum shall be recovered for a horse than bOL, 
neat oattle per head 15/., sheep and pigs 2/. per head, unless when such 
cattle are delivered to the company they are declared to be of a higher 
value, in which case a higher rate may be charged for carriage. Special 
agreements are not affected by this Act. So the stat. 1 Will. 4, c. 68, 
applies to railways. 

As to ships : at common law the owner was liable for any loss or injury 
unless arising by the act of God or the Queen’s enemies, if this liability were 
not narrowed by the charty-party or bill of lading. But by several statutes 
the owner or master is not liable for loss or injury occasioned by the fault 
of a qualified pilot where it is compulsory by law to employ such pilot. 
And the owner of any sea-going ship is not liable for loss or injury to 
goods on board arising from accidental fire ; nor for robbery, &c., of precious 
articles, unless the owner, in writing, declares their nature and value at the 
time of shipment. Nor is the owner of any ship liable for accidental loss 
or damage to goods, &c., on board, to a greater aggregate amount than 8/- 
per toil of the ship’s tonnage : (Sm. M. L. 313, 317, 7th edit.) (a) 

Q. — A railway company receives goods as common carriers and loses 
them. What must they show in order to establish a defence that the 
goods were ‘^valuables” within the Carriers’ Act, 1 Will. 4, c. 68? 

A. — That the goods came within those specified in the Act. That they 
were over the value of 10/. That the extra value was not declared at the 
time of delivery and an extra rate paid, and that the notice required by 
the 2nd section of the Act was affixed in some conspicuous part of the office, 
&c. ; (See Chit. Cont. 460-1, lltli edit.) 

Q. — If a railway accident happen by breaking of a tire, state what the 
railway company would have to prove in order to escape liability for an 
injury to a passenger ; and state w'hether they could escape from liability 
for the destruction of a parcel of groceries (received by them as common 
earners) in the same accident. 

A . — To escape liability to a passenger the company must prove that the 


(a) In case of collision through mutual negligence each must bear half the total 
loss: (30 «& 37 Vfet. c. OG, s. 25.) 



14 


COMMON LAW DIVISION. 


carriage was examined previously to starting, that the defect was invisiblej 
and that the accident could not reasonably have been prevented : {Red^ 
head V. Midland Railway Company^ 2 Q. B. 412.) They will be respon* 
sible for the goods, as common carriers are in the nature of insurers. 

Q. — ^What is the law relating to the liability of innkeepers, and what is 
the leading case on the point ; and how has this been affected by a receni 
statute ? 

A » — ^At common law an innkeeper is liable for the loss of or injury tc 
his guest’s goods to their value, unless lost, &c., b}^ the act of God or the 
Queen’s enemies, or the fault of the guest or his servant, as where 
stolen from the person of the guest, or by his friend or servant, or if stoler 
from a room which he occupied other than as guest, &c. ijaee Calif e^s casct 
1 Sm. L. 0. 131.) But by the 26 &27 Viet. c. 41, the innkeeper’s liability? 
for his guest’s goods (not being a horse or other live animal, or geai 
appertaining thereto, or any carriage), is restricted to 30/., unless (1) lost, 
through the wilful neglect of the innkeeper or his servants ; or (2] 
unless the goods were deposited with him for safe custody : (s. 1.) Ho take 
advantage of the Act, the innkeeper must exhibit (conspicuously) in hij 
house the above section : (s. 3.) 

Q. — Where a traveller is preparing to depart from an inn withoul 
paying his bill, may the landlord detain either his person or baggage until 
payment ? 

A , — An innkeeper cannot detain the person of his guest until payment 
of his bill, but he has a lien on goods intrusted to his charge by his gnesti 
and may d( fain them, though they belong to another : (see Sm. M. L. 553 
and not-e, 7th edit. ; 2 St. C. 84, 8th edit.) and now by 41 & 42 Viet. c. 38, 
he may by public auction dispose of any goods, &c. , left with him for six 
weeks on advertising one month before such sale in one London and one 
coimtry newspaper a description of the goods with the name of the owner oi 
person who left them when known. 

Q. — ^Has an innkeeper, in addition to his ordinary lien, any right to sell 
the goods deposited with him or left in the inn or upon the premises kept 
by him where the person depositing or leaving such goods is indebted to 
him for board or lodging or for the keep of any horse or other animal ? If 
so, how, when, and in what manner can such right be exercised ? Eefer 
to any recent legislation on the subject. 

A. — ^He may, in addition to his ordinary lien, have the right absolutely 
to sell apd dispose, by public auction, of any goods, chattels, carriages, 
horses, wares, or merchandise, which may have been deposited with him^or 
left in the house he keeps. Provided that no such sale shall be made until 
after the said goods, &c., shall have been in his custody for six weeks ; and 
he must advertise such sale one month previously in one London and one 
countiy newspaper : (41 <fe 42 Viet. c. 38.) 

G* — ^A traveller on his journey stops at an inn, and desires to up 
for the night ; the landlord, although he has room in his house, reuses 
to receive him. Is or is not the landlord warranted in so doing ; and if 
not, has the traveller any and what remedy against* the landlord for such 
refusal ? * 
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A * — ^An innkeeper is bound to receive a traveller into bis bouse, and 
to find bim with reasonable accommodation upon bis tendering bim a 
reasonable price for tbe same, unless th e traveller be drunk or have a con* 
tagious disease ; and if be fail therein tne trfliveller or gSsFlEaay have 
bis remedy by an action on tbe case : {Fell v. Knight, 10 L. J. 277, Ex.) 
So tbe innkeeper is liable to be indicted at common law : (Rex v. Ivens, 
7 0. & P. 219 ) — ■ ' 

Q. — What is a lien, and bow does a general lien differ from a particular 
lien ? Give instances of each. 

A . — A lien is tbe right of retaining tbe possession of a chattel from the 
owner until a certain claim upon it is satisfied. A general Hen is a right 
to detain a chattel until payment be made, not only for tbe particular 
articles, but for any balance that may be due on a general account in tbe 
same line of business ; thus soHcitors have a general lien on all papers in 
their bands belonging to their clients for their general costs. A particular 
Hen is given to every person to whom a chattel has been delivered for tbe 
purpose of bestowing bis labour upon it. Thus a tailor is not bound to 
deHver clothes which be has made until tbe price for making them be 
paid : (2 St. 0. 81, 8tb edit.) (a). A particular Hen is favoured in law ; 
but a general Hen having a tendency to prefer one creditor above another 
is taken strictly : (Will. P. P. 31, 34, 10th edit.) 

Q. — Is a workman who detains a chattel in exercise of bis right of Hen 
entitled to charge warehouse rent for keeping the chattel ? 

A. — No ; not even if be bad given notice of bis intention to do so, and 
he is a wrong-doer from the time of making the demand : (Somes v. 
British Empire Shipping Company, 2 L. T. Eep. N. S. 547, H. of L.; Obit. 
Cont, 516, 11th edit.) 

Q. — Has the agister of cattle any right or Hen in tbe cattle agisted ? 
State the reason. 

A , — He has not, unless by express agreement ; for be is not bound to 
receive the cattle, nor does be work any improvement in them ; (Obit. Cent. 
515, n., 11th edit. ; Sm. M. L. 559, 7tb edit.) 

Q. — If I keep my horse at a livery stable, has tbe keeper thereof any 
Hen upon tbe horse for its keep ? Give the reasons for your answer. 

A. — A livery stable keeper has no Hen for tbe keep of a horse deHvered 
to bim to be kept in the way of bis trade. (Note (a) to Chitty on Con- 
tracts, p. 515, lltb edit, and cases there cited.) Tbe reasons are* that be 
has no right to tbe exclusive possession of tbe animal and does not work 
any improvement on it. 

Q. — ^Describe tbe nature of a chose in action, 

A.— -This phrase is sometimes used to signify a right of bringing an 
action, and at others the thing itself which forms tbe subject matter of 


(a) The right of a lien is not incompatible with a right on tbe part of a person 
claiming it to sue for the same debt; but he may do so, retaining his lien as a 
collateral 8ecurity<« (Hugtws v. Lenny, 5 M. & W. 183.) 
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that right. But it more properly includes the idea, both of the thing 
itself, and of the right of action as annexed to it. Thus, money due on a 
bond is a chose in action ; for there is no possession till recovered by course 
of law : (see 2 St. 0. 11, 45, 122, 8th edit.) 

Q. — Can the assignee of a chose in action maintain an action on it in 
his own name ? State the exception to the rule. 

— The assignee could not formerly, as shown mfra by several examples, 
sue in his own name at law, although he might do so in equity, but used 
the name of the assignor, under a power of attorney for that purpose. 
The Sovereign was an exception to this rule ; so were also bills of exchange, 
promissory notes, bills of lading, life and marine policies, and bail bonds. 
Now, any absolute assignment by writing under the hand of the assignor 
(not being by way of charge only), of which written notice has been given 
to the debtor, is sufficient at law (subject to any equities which would 
have been entitled to priority before this Act) to pass the legal right to 
such debt and to enable the assignee to give a good discharge for the same ; 
but if the debtor has notice that the assignor disputes the assignment, or 
conflicting claims arise in respect thereof, he may either call upon the 
claimant to interplead or may pay the money into the High Court of 
Justice under the Trustees Belief Acts : (Judicature Act, 1873, s. 25, 
sub-sect. 6.) 

Q.— If A. insures the life of B., need he have any and what interest in 
B.’s life, and need it continue till B. dies ? 

A, — By 14 Geo. 3, c. 48, the policy will be null and void if A. has no 
interest in B.’s life at the time of insuring it ; but this interest need not 
continue till the death, the doctrine that a contract of life insurance is a 
contract for indemnity, only having been overruled by recent decisions : 
{Law V. London Indisputable lAfe Pollen Compann, 1 Kay & John. 223 : 
see Will. P. P. 19 G, 10th edit.) ^ 

Q. — A. effects a policy of insurance on his own life, and then assigns 
it to trustees. After A.'s death, it being necessary to sue for the amount 
of the policy, in whose name must the action be brought ? Will it make 
any difference if notice of the assignment be given to the assurance office ? 

A , — The action may now be brought in the names of the trustees if 
notice of the assignment be given to the company (30 & 31 Viet. c. 144); 
formerly it must have been brought in the name of the executors of A., 
for the policy and the right of action as annexed to it is a chose in action^ 
which air law, with the exceptions stated, was not assignable. If notice 
be not given to the assurance office, the action must be brought (see 
2 St. C., 11, 45, 122, 8th edit.) in the name of A.’s executors : (30 & 31 
Viet. c. 144, 8. 3.) 

Q. — In the case of an assignment of a mortgage, could the assignee of 
the mortagee, in his own name, sue the morigagor at common law ? 

A, — The assignee could not recover such mortgage debt in his own 
name at law, for it was a chose in action* It should therefore have been 
sued for in the name of the mortgagee, under a power of attorney or 
agreement for that purpose : (2 St. 0. sujh) 
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Q. — ^A. enters into a bond witb B. in the penal sum of lOOOZ. con- 
ditioned for pa 3 rment of 500/. and interest : B. assigns the bond to 0. ; 
A. does not pay his bond^ and it becomes necessary to sue him. In whose 
name should the action against A. be brought ? and state the reason for 
your answer. 

A, — If absolutely assigned, and written notice be given to A., 0. may 
sue him in his own name : (see ante.) 

Q. — Give an instance of a chose in action being reduced into possession 
by the husband. 

A, — If, for example, a bond debt is due to the wife dum sola, it does 
not become the husband’s until he reduces it into possession, as by suing 
(jointly with his wife) and obtaining judgment on the bond : (see Chit. 
Oont. 156, 11th edit.) 

Q. — In what respect is the law relating to choses in action altered by 
recent statutes ? 

AT — The 30 & 31 Viet. c. 144, enacted that the assignee of a policy of 
life assurance (and the 31 &: 32 Viet. c. 86, of a policy of marine 
insurance), possessing at the time of action brought the right in equity 
to receive, and to give an effectual discharge to the insurance company 
liable under such policy for the money due thereon, might sue at law in 
his own name. He must, however, have given notice of the assignment 
to the insurance company : (As to 36 37 Viet. c. 66, s. 25, sub-sect. 6, 

see ante, p. 16.) 

Q, — A gentleman is in the habit of sending his servant to a shop and 
receiving goods on credit ; the servant misapplies some of the goods to his 
own use. Has the seller a remedy for the value of the goods so misapplied 
against the master ? The same servant also obtains goods on credit in his 
master’s name of a tradesman who had never before had dealings with the 
master, and takes the goods to his own use. Can the tradesman recover 
the value against such master ? 

A , — In the first case put the master is liable, and the seller may have 
his remedy for the value of the goods against him ; for he who accredits 
another by employing him must abide by the effects of that credit : since, 
where one of two innocent persons must suffer by the fraud of a third, he 
who enabled the third person to commit the fraud must be the sufferer. 
In the second case the master is not liable, he having given the servant no 
power to contract on credit, either express or implied : (seeSm. M. L. 125, 
126, 7th edit. ; 2 St. 0. 235, 8th edit.) 

Q. — ^Is a contract of hiring and service between master and servant 
dissolved by the death of the master ? 

A. — Yes : unless there is a stipulation express or implied to the 
contrary: (Chit. Cont. 529, llth edit.) 

Q. — ^If a man is dissatisfied with his man-servant, and wishes to part 
with him, must he give him any, and what notice ? And are there any 
circumstances which render a notice unnecessary ? 

A , — In the case of a domestic or menial servant, the master must, in 
general, give him a month’s notice, or pay him % month’s wages. In the 

0 
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case of a clerk a three months^ notice is sometimes required, and some- 
times a reasonable notice to expire at the end of the year. If the servant 
wilfully disobey any lawful orders, or unlawfully absent himself from 
work, or be guilty of moral misconduct, &c., he may be discharged without 
warning: (Chit. Cont, 52i), 11th edit.) 

Q. — servant’s wages are payable quarterly, and have been paid to 
Lady-day, 1879. Between Lady-day and Midsummer, 1879, namely, on 
the 1st of May, the servant misconducts himself, and for such misconduct 
is turned away by his master without warning. Is the servant entitled 
pro rata to wages from Lady-day to May ? 

A , — ^Not if he is guilty of moral misconduct, as stated sujyra. 

Q. — Must a contract to purchase a horse be in writing ? How would 
it be if a warranty were given with the horse ; must that be reduced to 
writing ? 

A , — If the price to be paid for the horse (or any goods, wares, or 
merchandise) is 10/. or upwards, the contract must be in writing, signed 
by the party to be charged, or his lawful agent, or the horse (or part 
of the goods, &c.) accepted and actually received, or something given 
to bind the bargain, or in part payment, otherwise the bargain is invalid : 
(29 Car. 2, c. 3, s. 17 ; 2 St. C. 09, 8th edit.) 

It is not necessary that a warranty should be in writing unless the 
contract is in writing ; but if so, then the warranty must be stated 
therein: (Chit. Cont. 423, 11th edit.) 

Q. — A. buys a horse of B., and pays for it by a bill of exchange — the 
horse proves unsound, and is resold at a less price by A. Is this any 
defence to an action on the bill of exchange brought by B. against A. 

A . — Formerly it was not ; not even pyvj taato. His remedy was by 
cross action (Chit. Cont. 428, 11th edit.) ; but now it could be set up by 
way of counter-claim : (36 & 37 Viet. c. 66, s. 24, sub-s. 3.) 

Q. — If I give a verbal order for goods to the amount of 100/. without 
receiving any part of them, or paying any part of the price, and afterwards 
refuse to receive them, do I incur any liability ? Give the reason for 
your answer. 

A . — No ; being protected by the 17th section of the Statute of Frauds 
(29 Car. 2, c. 3). 

Q. — ^What are the requisites of the Statute of Frauds (29 Car. 2, c. 3) 
as to the sale of goods of the value of 10/. and upwards, and how has this 
been affected by Lord Tenterden’s Act (9 Geo, 4, c. 14, s. 7) ? 

A. — The first part of this question we have answered (vide st/p.). For- 
merly it was held that if the goods were not in existence or ready for 
delivery they were not affected by this statute. By the above Act, 
however, it is enacted that the 17th section of the Statute of Frauds 
shall extend to all contracts for the sale of goods to the value of 10/, and 
upwards, notwithstanding the goods may be intended to be delivered at 
some future time, or may not, at the time of the contract, be in existence 
or ready for delivery: (see Chit. Cont. 365, 11th edit,; 2 St. 0. 69, 
8th edit.) # < 
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Q. — ^When goods are sold on credit, and no time for their delivery is 
agreed upon, in whom is the right of property ; and in whom is the right 
of possession immediately after the sale ? 

A. — If the sale is of specific goods, and nothing remains to he done by 
the seller, as between him and the buyer, before the goods purchased are 
to be delivered, the properiy in the goods immediately passes to the buyer, 
and that in the price to the seller. But if any act remains to be done 
by the seller, then the property does not pass until that act has been done. 
And the buyer is also immediately entitled to possession : {Bloxham v. 
Saunders, 4 B. 0. 948 ; Tarlmg v. Baxter, 6 B. & 0. 360.) 

A 

Q. — If a man buys and pays for a parcel of cotton consisting of 100 
bales, and another 100 bales unselected out of 1000 bales, all of which 
are consamed by fire before delivery, on whom does the loss fall ? Give 
the reason. 

A , — The loss of the first lot of 100 bales of cotton falls on the buyer; 
for ^s the parcel was ascertained and distinguished at the time of the 
contract, the property in the cotton passed to the buyer. But as to the 
100 bales unselccted and unascertained, the loss will fall on the vendor, 
for no property therein passed to the buyer by the contract : (see Bloxam 
V. Saunders, 4 B. & 0. 948 ; Tarling v. Baxter, 6 B. & 0. 360.) 

Q. — Define a warranty and give an instance, 

A , — A warranty is an undertaking express or implied, arising or given 
on the sale of goods and chattels. Warranties on the sale of lands have 
long been obsolete. On the sale of goods and chattels every affirmation 
made by the vendor at the time of sale in relation to the articles sold 
amounts to a warranty, if it appears to have been so intended. So a* 
warranty is in certain cases implied : (see Chit, Cont, 414, etseq., 11th edit, ; 
Chandelor v, Lopus, Sm, L. C. vol. i.) 

Q. — ^In an action on the warranty of a horse, would an implied warranty 
be sufficient upon which to maintain an action ? Does a sound price 
amount to a warranty? 

A , — Where the vendor has bound himself by a warranty, either express 
or implied, the vendee may bring an action thereon against him : (Sm; 
M. L, 515, 7th edit.) A sound price does not amount to a wan'anty : (see 
Chit. Cont. 416, 11th edit.) 

Q . — In the absence of any express warranty, what is the rule of law 
with reference to warranties as to quality upon sale of goods ? What is 
the maxim affecting such sales ? 

A , — In the absence of any express warranty upon sale of goods, the 
general rule is, that there is no implied warranty as to their quality or 
goodness, but where the purchaser relies upon the vendor's judgment there 
is an implied warranty. The maxim is caveat emptori (Chit. Cont. 416, 
11th edit.) 

Q,— Is a warranty made subsequent to a sale valid or not ? Give Hie 
reasons for your opinion. 

A,— No ; a, warranty made after a sale is void for want of consldera* 
tion : (Chit. Cont. 61, 424, 11th edit.; Roscorh'^* Thomas, 3 Q. B. 234.) 

0 2 
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Q.-~W]iat remedies lias tlie rendee of a warranted chattel on breach of 
warranty? 

J..— *He may either use such breach in reduction of the vendor’s claim 
for compensation, or may bring an action thereon against him. But he 
cannot, if he has received a specific article, return it and recover the price 
as money paid on a consideration which has failed. This latter principle, 
however, does not apply to manufactured goods which have never been 
completely accepted ; for if the vendee has done nothing more than give 
the article a fair trial, he may, on discovering the defect, return it : (Chit. 

^ Cont. 427, 11th edit. ; Street v. Bla^, 2 B. & Ad. 15fi.) 

Q. — State the difference between the sale and delivery of specific goods 
on condition and with a warranty. 

A , — ^The non-performance of a condition precedent before any default 
by the defendant entitles the latter to consider himself freed from his 
liability to do the act which he agreed to perform after such condition 
precedent should have been executed: (Chit. Cont. 676, 11th edit.) ^ 

But where the contract of sale and warranty have reference to a specific 
article, which was in esse at the time of sale, then, unless there be a 
condition in the contract to that effect, the purchaser is not entitled to 
reject the article when delivered on the ground of an alleged breach of 
warranty, and the fact of his tendering or returning such article to the 
vendor was formerly no defence to an action for the price : (Chit. Cont. 
llth edit., p. 427.) Under the New Procedure it can, however, be set 
up by way of counter-claim : (see 36 &: 37 Viet. c. 66, s. 24, sub-s, 3.) 

Q , — In an action for a breach of warranty what is the measure of 
damages ? 

A. — The difference between the contract price of the article supplied 
and the sum proved to be its true market value : (Chit. Cont. 430, 1 1th 
edit.) 

Q . — ^What is the meaning of a del credere commission, and what liability 
does a factor incur by the receipt of a del credere commission ? 

A , — The name del credere commission has been taken from an Italian 
mercantile phrase signif 3 ring guarantee. Such an agent or factor, for a 
higher commission than is usual, guarantees (as a surety) the due payment 
to his employer of the price of the goods sold : (Sm. M. L. 119, 7th edit. ; 
Chit. Cont. 194, llth edit.) 

Q . — What authority does an agent require to execute a deed for his 
principal, so as to bind his principal ? 

A . — It is a general rule that an agent who is to execute a deed must be 
appointed by deed for that pui’pose (a) ; (2 St. C. 64, 8th edit. ; Sm. 
M. L. Ill, 7th edit. ; Chit. Cont. 194, llth edit.) 


(«) To this rule thero is an exception in the case of two joint contractors, one 
of whom it has been hold may oxeento a deed for himsolf and the other, without an 
authority tinder seal, provided be execute “ for himsolf and the other in the presence 
of that other:” (Add. Cont, 606, 5th edit., citing Ball v. JJumiervilk^ 4 T. R. 613.) 
And although the agent of a corporation aggregate must be appointed by deed, yet 
certain agencies even for corporations may be done without an authority by deed • 
(See Sm. M. L. 106, 7tfe edil) 
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Q. — How may an agent be empowered to sign, on behalf of Ms princi- 
pal, a contract wMcb, by the Statute of Frauds, is required to be in 
writing ? and does be need a written authority ? 

A . — The first and third sections of the Statute of Frauds require that 
an agent who signs an agreement of the nature therein mentioned shall be 
authorised by writing to do so; but under the fourth and seventeenth 
sections this is not necessary, and accordingly under those sections a verbal 
authority to the agent is sufficient : (Chit. Oont. 69, 11th edit.) 

Q. — Is an agent's authority revocable after a part execution thereof by 
the agent. , 

A, — No ; except on payment by the principal of a compensation for the 
labour and expense which may have been incurred by the agent in the 
course of the employment : (Chit. Oont. 197,- 11th edit.) 

Q. — If an agent who has been entrusted with the sale of goods sells 
them after his agency has been revoked, can the principal, in any and 
whit case, maintain an action for their recovery against the purchaser ? 

A. — The principal can only do so where the purchaser has had notice 
of the revocation of the agency, as by the Factor’s Acts the agent having 
possession of the goods has power to dispose of them : (see Factor’s Acts 
4 Geo. 4, c. 83 ; 6 Geo. 4, c. 94 ; 5 & 6 Viet. c. 39, and 40 & 41 Viet, 
c. 39.) 

Q. — ^What is the extent of the authority which the master of a sMp 
has to bind his owners by contracts made by him during the voyage ? 

A. — The master of a ship is appointed for the purpose of conducting 
the navigation of the ship to a favourable termination ; and accordingly, 
when payments must be made in the course of the voyage, for which 
ready money is required, and the ship is in a foreign port, where the owner 
has no agent ; or in an English port, but at a distance from the owner's 
residence ; the master has power, as incidental to his appointment, to 
borrow money on the owner’s credit and on security of the ship, in order 
to make such payment : (Chit. Cont. 201, 11th edit.) 

Q. — Is the master of a general ship liable to the owners of goods for 
damage done to them by the careless stowage of the stevedore appointed 
by the charterer, but to be paid by and act under the captain's order ? 
Give the reason for your answer. 

A. — He is not liable. Where a charter-party contains a stipulation 
that the stevedore shall be appointed by the charterer, the master is not 
liable for injury done to goods by the negligence of the stevedore, in the 
absence of any contract with the owner of the goods, or interference by 
the master. The stevedore is not appointed by the master and is not his 
agent ; (Blaikte v. Stembiidge, 28 L. J., 0. P. 329.) 

Q. — ^Where an authority is given to three persons, if one exercised the 
authority would the principal be bound ? 

A. — It appears not : {Brown y. Andrew, 18 L. J., Q.B. 153 ; OMt. Oont. 
202, 11th edit.) But this rule would seem not to be strictly followed in 
cases of mercantile agency : (see Godfrey v. Saunders, 3 Wils. 73 
Dickson v. Lodge, 1 Starkie, 226.) ^ ^ 
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Q.— Under wliat circumstances is a principal bound by the acts of his 
sub*agent ? 

A, — ^As a general rule, the principal is not liable for the acts of a sub- 
agent, the agent having no right to delegate his authority. But if the 
principal ratify the acts of his sub-agent he is liable. And in some cases 
of tort the piincipal is liable ; especially if it can be shown that the sub- 
agent stood in the relation of servant to the principal : (Chit. Cont. 202, 
370, 11th edit. ; Sm. M. L. 109, 149, and note /, 7th edit.) 

Q. — If A. be authorised to make a valuation of goods, is such valuation 
^ valid if made by A.’s clerk ? 

A. — As an agent cannot delegate his authority, the valuation will not 
be good if made by A.’s clerk; unless, indeed, it be done with the sanction 
of the principal, or in accordance with the usage of the trade : (see Chit. 
Cont. 202, 370, 11th edit. ; Sm. M. L. 109, 149, and note, 7th edit.) 

Q. — State the several means by which an agent’s authority can be 
determined. . 

A. — 1. By the express revocation thereof by the principal or by his own 
renunciation. 

2. By the death or bankruptcy of himself or principal ? 

3. By efflux of time where a specific period is fixed, either by express 
agreement or by the usage of trade for the execution of the act to be done 
by him. 

4. By the execution of his commission, whereby the agent becomes 
/ufictiis officio: (Chit. Cont. 196, 11th edit.) 

Q. — If an agent agrees to act for a firm in partnership for a term of 
years, is the contract dissolved by the death of one of the partners during 
the term ? 

A. — Yes ; and the agent cannot sue the remaining partner for not con- 
tinuing him during the remainder of the term, for the contract has refer- 
ence only to the existing partnei*ship : {Tmkcr v. Shepherd, 6 H. & N. 575 ; 
8. c. 4 L. T. Eep. N. S. 19 ; Chit. Cont. 245, 11th edit.) 

Q. — ^Who is the proper party to sue on a contract ; the party with whom 
it is made or the party from whom the consideration moves ? For instance, 
if a contract be made between agents for their respective principals, who 
can sue and be sued ? 

A. — The proper party to sue on a simple contract is, as a general rule, 
he from whom the consideration moves : and a contract dulv made by an 
agent is the contract of the principal, from which it follows that the latter 
is entitled to enforce it by action in his own name. If the piincipal is 
disclosed, then he must, a.s a rule, sue upon it (ii ) ; but if not disclosed, 
either he or his agent may sue. On the other hand, as the principal can 
sue, he may when discovered, be sued, although the agent contracted as 
the principal: {Addison v. Gemdasequif 2 Sm. L. 0.; Thomjjson v, 
Davenport, ih.) 

As to when the agent is liable, see infra. 

(a) If the agent has a special property or interest in the Hubjoct matter of the con- 
tract, as in the case of a factor, a carrier, warohouseman, and an anctioneer, he may 
sue unless the principal elect to try the action in his own name : (Chit. (3ont. 21/>, 
11th edit.) • ^ 
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Q. — In what oases is an agent liable on contracts entered into for a 
principal ? 

A. — The agent is personally liable : (1) where he pledges his own 
personal credit ; or (2) conceals his principal ; or (3) where he contracts 
as agent, yet in such terms as to bind himself, as where he covenanted 
“for himself, his heirs,” <tec. ; or (4) where he exceeds his authority ; or 
(5) fraudulently misrepresents the extent of his authority : (Chit. Cont. 
210, 11th edit. ; Paterson v. Gandasequi, 2 Sm. L. C. 360.) 

Q.— If a factor or agent sells goods for an undisclosed principal, in 
whose name may an action be brought for the goods ? And what is the 
rule of set-off applicable in these cases ? 

A, — As above stated in such a case, either the undisclosed principal or 
the factor or agent may sue. But the right of the principal to sue would 
be subject to any set-off the debtor might have against the factor or agent 
(but not broker). And, generally speaking, in actions by an agent against 
a debtor, whatever would be a defence against the principal would be so 
against him : {George v. Claggetty 2 Sm. L. 0. 118 ; Sm. M. L. 157, 7th 
edit.) 

Ci. — Would it make a difference as to the party to sue if the contract 
were under seal ? 

A, — Yes ; then the rule is that only those who are parties or privy to 
a deed {inter partes relating to goods and chattels (can sue upon it ; (Sm. 
M. L. 162, 7th edit.) By the 8 & 9 Viet. c. 106, however, an immediate 
estate or interest in any tenements or hereditaments, and the benefit 
of a condition or covenant respecting any tenements or hereditaments, 
may be taken, although the taker thereof be not named a party to the 
same indenture : (sect. 5.) 

Q. — What is the main essential to the validity of a deed ? In case of 
a deed made between A. and 0., containing a covenant by 0. to pay to 
A. moneys for the use of B., which of the two, A. or B., is the proper 
person to sue 0. for the breach of covenant ? 

A.'— The main essentials are sealing and delivery. In the case put A. 
is the party to sue C., for the reason before stated. 

Q. — Is it necessaiy that a condition to be operative in a deed should 
be in the deed itself ? 

A. — A condition may be in the same deed or indorsed thereon, or con- 
tained in another deed. But if by a separate instrument, and it operates 
to defeat an estate, it is properly a defeasance and not a condition. A 
condition to defeat freehold estate must, however, either be in the same 
deed or in one executed contemporaneously with the principal deed : (Pet. 
Abr. 167, 2nd edit. ; 1 Sm. Comp. 738, 4th edit.) 

Q. — A factor in this country buys for a merchant abroad. Can the 
factor be sued in this country ? On what principle do the courts pro- 
ceed ? . 

A —Formerly it was a rule that where a British agent contracted tor 

a foreign principal, the British agent might be sued, for it was smd there 
was no responsible employer: (see Sm. M. L. J70,^7th edit.) But now 
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rule is tHat in all oases of this kind it is a question of intention ; if 
it is dear on the face of the contract that the agent contracted as agent 
merely, he is not liable and cannot be sued : {Green v. Kopke, 25 L. J., 
N. 8. 297 ; and see Chit. Oont. 214, 11th edit.) 

Q. — ^Wbo are the parties to sue and be sued on a bill of lading ? 

^.—Either the consignee of the goods or the indorsee of the bill mav 
now sue upon it (18 & 19 Viet. c. Ill, s. 1) ; formerly the indorsee could 
not sue in his own name on the instrument, but he might have sued in 
trover for the goods. But should the bill direct the delivery to be made 
*'to A. for the use of B./’ B. would be the plaintiff. The carrier is made 
defendant : (Chit. Cont. 4G8, 11th edit.) 

Q. — What will constitute a partnership with regard to third parties ? 

A , — Traders become partners between themselves by a mutual partici- 
pation of profit and loss ; but as to third parties they are partners if they 
share the profits of the concern, except as stated post. And further, if 
anyone lends his name and credit to a finn, and, as the phrase is, holds 
himself out to the world as a partner therein, he is liable for its engage- 
ments, and that whether he has any real interest in the firm or not : (see 
Waugh V. Carver, 1 Sm. L. 0. and notes ; also the interesting judgment 
of Jessel, M.B. in Pooley v. Dnver, 46 L. J. Ch.) 

Q , — ^If A. lend to B. & Co. a sum of money upon a contract in writing 
that A. shall receive a rate of interest varying with the profits of the trade 
carried on by B. & Co., or a stated share in such profits, will such loan 
constitute A. a partner with B. & Co. ? 

A , — No ; the 28 & 29 Viet. c. 86, expressly enacts that this shall not 
of itself constitute the lender a partner with the persons canying on the 
trade, &c., or render him responsible as such : (sect. 1.) But in case the 
firm becomes bankrupt, &c., the lender cannot recover any part of his 
principal, profits, or interest until the other creditors of the firm for valua 
have been satisfied : (sect. 5.) (a) ^ 

Q. — Could partners sue each other at law, and for what claims ? 

A . — Where an account had been taken and a fiiuil balance sti*uck, a 
partner might sue at law for what appeared to be due to him on such 
balance from his copartner. So one partner might sue another for money 
received to the separate use of the former and wrongfully earned to the 
partnership account ; also for debts due before the partnership. Subject 
to these and a few other exceptions, the general rule of law was, that 
between partners no action {h) could be maintained for work and labour 
or money expended on account of the partnership : (see Chit. Cont. 230, 
11th edit.) Under the new law one partner can sue another in the 
common law divisions in the above cases, but the equity division retains 
its exclusive jurisdiction in dissolving partnership and taking the accounts : 
(36 & 37 Viet. c. 66, s. 35.) 


(a) This question was asked by the Examiners in the Conveyancing division, but 
we have thought it would be more appropriately placed here. 

(5) As to the action of account in such cases, see Sm. M. L. sum, : J3err v. Petr, 
12C. B. 2. . - ^ * 
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Q. — ^A. and B. are partners in trade, A. improperly uses tlie partnership 
name by making a promissory note in the name of the firm, B. is com- 
pelled to pay the note. Has B. any and what remedy against A. ? 

A, — Yes ; B. may by action recover the money so paid from A., as 
money paid to his use ; this was another exception to the above rule : 
(Chit. Cont. 234, 11th edit.) 

Q. — State the general rules regulating the liability of partners for the 
acts of each other. 

A, — It is a general rule that each partner is the accredited agent of 
the rest, and may bind the firm by simple cordracts in all matters incident 
to the business of the firm ; as by bill, note, (a) or receipt ; and may 
even give a valid release by deed, but he cannot in other cases bind the 
firm by deed unless he have express authority by deed for that purpose, 
nor by submission to arbitration. So, in some cases of tort by one 
partner, the others would be liable, as, damage done by running down a 
ship. But in no cases of fraud will the acts of one partner bind the others 
where there is collusion between him and the party with whom he deals : 
(see Sm. M. L. tit. Partners.”) 

Q — ^^hat is meant by “ stoppage in transitu,'^' and how is the right 
lost ? 

A. — Stoppage in transitu, is that right which a vendor of goods sold 
on credit has to stop them while on their way to the vendee, when he 
becomes bankrupt. The assignment by the vendee of the bill of lading to 
a third person for value wdthout notice of the bankruptcy will defeat the 
vendor’s right to stop in transitu {Lickban'oiv v. Mason, 1 Sm L. 0. 388), 
or the transfer of the document of title to the goods (40 & 41 Viet. c. 39, 
8. 5), or if a new transitus is given to the goods. So if the goods were 
put on board the consignee’s own ship to be carried for and at the risk of 
the consignee : or if. while in the vendor’s warehouse, he receives rent for 
them from a purchaser of the vendee : (Chit. Cont. 400, 11th edit.). 

Q , — Give an instance of stoppage m transitu. 

A. — If a factor abroad were to consign goods, ex. gr. com, to a 
merchant here, and before the goods have reached the merchant he becomes 
bankrupt, the factor abroad would have a right (if the right be not lost) 
to prevent the corn being delivered to the bankrupt merchant or his 
trustee. Mere notice to the holder of the goods is suflScient : (^LickhaiTow 
V. Mason, 1 Sm. L. C.) 

Q , — What is a bottomry bond ? Define it. 

A . — ^A bottomry bond is a form of instrument used for the purpose of 
h 3 rpothecating a vessel, by the master w’^hen in foreign parts, for the 
purpose of raising money for necessary repairs of the ship. The ‘‘bottom 
or keel of the ship (which implies the whole vessel) becomes pledged for 


(a) But partners in legal, medical, mining, and farming partnerships, cannot bind 
the firm by bill or note ; fsee Sm. M. L. 44, 7th edit.) Nor can railway companies 
do BO : (^Sateptan v. The Mid- Wales Railway Company, L. Rep. 1 C. P. 499.) Nor 
companies registered under the Companies Act, 1862, unless such a power can bo 
gathered from % fair construction of the articles of association; {Peruvian Rauway 
Company v. Thames, ^c., Insurance Conpany, L. Rep. 2 gh. Ai>p* 617.) 
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the repayment of the money ; it is not payable unless the ship arrives 
home, and where there are several the last has priority. 

Q. — ^What is a charter-party, and what a bill of lading ? 

A, — charter-party is an agreement for the hire of a vessel, made 
between either the owner or master of the ship on the one part, and the 
owner of goods on the other, for the conveyance of the goods for a certain 
voyage (or time) at a fixed amount of freight: (2 St. 0. Idt), 8th edit.) 

A bill of lading is an instrument used for authenticating the transfer 
or assignment of goods sent from beyond seas to a party resident here- 
in form it is a receipt from the captain of a vessel to the shipper of goods, 
undertaking to deliver them (on payment of the freight) to the person 
whose name is mentioned in the bill, or indorsed thereon by the shipper. 
The deliveiy of this instrument passes the property in the goods to the 
holder or indorsee : (2 St. C. 48, 8th edit.) 

Q. — What is meant by the term demurrage*' and give an instance where 
a shipowner may recover in respect thereof against his charterer ? * 

A. — The merchant usually covenants to load and unload within a 
specified time, or, if he detain the ship for a longer time, w^hich he some- 
times receives liberty to do, to pay a daily sum which, as well as the delay 
itself, is called demurrage. With respect to the time allowed for loading 
and unloading, it is held, that the merchant must pay demurrage for any 
delay beyond the aiTanged period, even though not attributable to his 
fault, but to some unforeseen impediment to her loading or unloading, such 
as the crowded state of the docks ; for he has expressly engaged and is 
bound by the terms of his own positive contract : (Smith’s Mercantile 
Law, 298, 7th edit.) 

Q. — Define general average and particular average. 

A. — General average is a term used in maritime commerce to express the 
contribution which the owners of the ship, freight, and cargo contribute 
for the relief of those persons who, for the preservation of the ship and 
the goods and lives on board, have sacrificed their own property by casting 
it into the sea : (see Sm. M. L. 328-330, 7th edit.) 

Particular average signifies a partial loss sustained by the assured of a 
ship or cargo not connected with the loss of any other property, and not 
occasioned by a general average contribution : (a) (see Add. Oont. 650, 3rd 
edit. ; Sm. M, L. 364, &c., 7th edit.) 

Q* — Explain the meaning of the expression “jettison.” 

A. — “Jettison ” is the voluntary throwing overboard of goods of mer- 
chandise in time of distress : (2 Steph. Com. 130, 8th edit.) 

Q. — How is the property in a British ship transferred from the vendor 
to the purchaser ? 

A. — ^A repstered ship, or any share therein is transferred by bill of 
sale containing a description of the ship, according to the form of the 
Merchant Shipping Act, 1854, executed in the presence of, and attested by 
one witness at least, and registered at the port at which the ship is 


(a) Mr, Phillips defines particular average to be ** a loss borne whplly by the party 
on whose property it ta^es pl|ice (sect. 1422.) 
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registered. The transferee must make the necessary declaration, which is 
registered in like manner : (see Will. P. P. G5, 10th edit.) 

Q> — A. and B., partners, bring an action for a client 0. ; when the 
cause is at issue A. dies, B. continues the action and fails. 0. afterwards 
refuses to pay the costs incurred. Who should sue 0. for the costs ? 

A. — ^Formerly B. the surviving partner, must have sued 0. for the 
costs (Arch. New Pract. 27, 2nd edit.) ; but A.^s representative may now 
be joined with him : (Ord. XVI., r. 1.) 

Q ‘ — If there be two joint obligors in a bond, and one dies, against 
whom should the action be brought ? 

A . — The action was formerly brought against the surviving obligor ; for 
it was a rule, that in case of a joint contract respecting personalty, if one 
of the parties died, his executor or administrator was, at law, discharged 
from liability (see references infra) ; but now the representative of the 
deceased may be joined : (Ord. XVL, r. 3.) 

Q- — If a joint promise is made by A. and B. to 0., who are all dead, 
leaving executors, who are the parties to sue and be sued ? 

A, — The executors of C. should sue the executors of A. and B. : (see 
supra.) 

Q. — Will a covenant not to sue given by one of two joint creditors 
operate as a release ? 

A. — ^No ; the covenant so entered into by one cannot be pleaded in 
bar as a release of the joint action by both : (Add. Cont. 921, 5th edit. ; 
Walmsky v. Cooper, 11 Ad. & E. 221.) 

Q. — A testator dies leaving a right of action for money due to him 
upon bond, and also a right of action for libel or slander. Can his 
executors maintain an action in respect of both or either and which of the 
above rights of action of their testator ? 

A. — The executors may sue on the bond, but they cannot sue for the 
libel or slander ; the maxim Actio personalis moritur cum appljring 

in the last case : (see Broo. Max. 703-708, 2nd edit.) 

Q* — As a general rule, should an action against a carrier for the loss of 
goods be brought by the consignor or consignee ? And give instances 
of exceptions to the rule. 

A. — Generally speaking the consignee is the proper plaintiff if the 
goods be lost ; for the law presumes the contract for the carriage is 
between him and the carrier. But if the carrier is employed by the con- 
signor, and the goods are at his risk; or if they are merely sent for 
approval, or the property therein has not passed to the consignee, or the 
consignor retains a special property therein, then the consignor should 
sue : (Chit. Cont. 467, 11th edit.) 

Q . — A. orders goods of B. to be sent by carrier. C., who receives 
but loses the goods. A. refuses to pay for them. What remedy have the 
parties, and against whom ? 

A . — ^In the case given, B. can compel A. to pay for the goods by action 
for goods sold and delivered, for after the delivery to the carrier the 
property in the ‘goods passed to A,, and the g^ods^were at his risk. 
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And as a natural consequence A. can sue the carrier for the loss : 
(Chit, sup,) 

Q. — I insure the goods of another person for my own benefit against 
loss by fire or perils by the sea, have I any remedy against the insurance 
oflSce or underwriters in the event of a loss ? Give a reason for your answer. 

A , — No ; because an insurance is a contract for indemnity ; {Godsall v. 
BolderOy 2 Sm. L. 0., and the notes there.) 

Q . — Can a person lawfully receive more than 6 per cent, interest, and, 
if so, on what security ? 

A , — A person may now receive more than 5 per cent, interest on any 
security, as the laws against usury are repealed by the 17 & 18 Viet. c. 90 : 
(2 St. 0. 95, 8th edit.) 

Q. — ^Mention some of the alterations in the law made by the Mercantile 
Law Amendment Act, 1856. 

A , — They are the following : — That a surety paying a debt is ent^itled to 
all securities held by the creditor : (sect. 1.) On the breach of a contract 
to deliver specific goods for a price in money, the jury, by leave of the 
presiding judge, may find what the goods are, and, by leave of the court 
or a judge, execution may issue for the goods on payment of the sum 
found to be due for the same : (sect. 2.) 

It is no longer necessary that a consideration for a guarantee should 
appear in the writing evidencing the guarantee, as was formerly necessary ; 
(sect. 3.) 

Merchants' accounts are now placed on the same footing with respect to the 
time for bringing an action thereon as other simple contract debts : (sect. 8.) 

Absence beyon<l seas, or imprisonment of a creditor, is no longer a dis- 
ability : (sect. 10.) 

And if one of several contractors is abroad, the statute now runs 
against those residing here ; but a judgment obtained against those here 
cannot be pleaded in bar to proceedings against those abroad when they 
return: (sect. 11.) 

The provisions of the 9 Geo. 4, c. 14, ss. 1, 8, extended to acknowledg- 
ments by duly authorised agents ; (sect. 13.) 

Part payment by one contractor, &c , is not to take a debt out of the 
statute against another co-contractor, &c. : (sect. 14 of 19 & 20 Viet. c. 97.) 

Q. — In what order must, in strictness, an executor pay — specialty debts 
— simple contract debts — funeral expenses — testamentary expenses — rent 
— ^specific legacies, and general legacies ? 

A. — (1) Eeasonable funeral and testamentary expenses ; (2) if testator 
died after 1869, specialty debts, arrears of rent, and simple contract debts ; 
(3) specific legacies ; (4) general legacies. 

Q. — What is the law as to the payment of the debts of relations and 
third parties s 

A , — The law is the same ; this fact neither gives a preference nor 
operates as a prejudice, 

Q. — ^What is the general common law rule as to interest on a debt in 
the absence of any^ express stipulation to pay it, and ho\lr may a creditor 
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make his debt carry interest ? How does the stat. 3 & 4 Will. 4, c. 42^ 
affect this ? 

A, — The rule is, that the law does not imply a contract by the debtor 
to pay interest unless such be the usage of trade. To this rule, however^ 
bills of exchange, promissory notes, and over-due money bonds form an 
exception. And now, by the 3 & 4 Will. 4, c. 42, s. 28, a current rate 
of interest upon all debts or sums certain mmj be allowed by a jury to a 
creditor, from the time such debts or sums were to be paid, if payable by 
a written instrument at a certain and specified time ; but if not so payable, 
then from the time a written demand for payment is made and notice 
given that interest will be claimed from then until payment : (see Chit. 
Oont. 600, 11th edit.) 

Q. — When can the vendor of goods recover from the vendee interest on 
the price of the goods sold ? 

A , — ^Where there is an express contract to pay interest ; or a notice 
given under 3 & 4 Will. 4, c. 42, s. 28, claiming interest ; or if the goods 
are to*be paid for by a bill, at a certain date, and the bill is not given, 
interest on the price, from the time the bill would have become due, 
is recoverable under the clause for goods sold and delivered, without such 
notice: (Chit. Cont. 600, 11th edit.) 

Q — What is the law as to appropriation of payments — ^thus where a 
debtor pays money to his creditor, who has two distinct debts due to him, 
which of the two has the right to direct to which debt the payment shall 
be applied ? In the absence of any express appropriation, how will it be 
applied ? 

A, — The debtor has the first right of appropriating the payment ; but 
if he neglects to do so the creditor may appropriate it to which debt ho 
pleases. It is not, however, essential that the debtor should make an 
express appropriation at the time of payment ; if circumstances show an 
intention to appropriate to a particular debt, the creditor is bound thereby • 
If neither party appropriates, the law will do so to the earlier items of 
account : (see Chit. Oont. 689-694, 11th edit,) 

Q , — How far are contracts and the remedies thereon affected by statute ? 
State what you know on the subject. 

A , — As before fully shown, certain contracts are by the Statute of 
Frauds, by the 9 Geo. 4, c. 14, and other Acts, required to be in writing, 
and some are, by the 8 &; 9 Viet. c. 106, required to be by deed. If not 
in writing, in some oases the particular statute says that no action shall 
be brought, in others that the contract is invalid. The remedies given 
by the Common Law Procedure Act, 1854 (17 & 18 Viet. c. 125), were 
specific performance in certain cases, and by 21 & 22 Viet. c. 27, courts 
of equity might award damages in addition to specific performance. 
The equity division retains its exclusive jurisdiction as to the specific per- 
formance of contracts relating to real estates : (36 & 37 Viet. c. 66, s. 34, 
8ub-s. 3.) 

2. Guarantees, 

Q , — What is the nature of a guarantee ? 

A, — It is a collateral promise, in writing, to answer for the debt, 
default, or miscarriage of anothery who remains jjp^im^rtly liable for such 
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deb^ &c. : lOhit. Cont. 475, lltb edit. ; Birkmyr v. DameU, 1 Sm. L. 0. 
826 .' 

Q. — ^Describe the legal incidents of a guarantee, {a) 

A , — It must be m ivriting, signed by the party to be charged or his 
lawful agent, otherwise it cannot be sued upon : (29 Oar. 2, c. 3, s. 4 ; 
Birhnyr v. Darnell, sup.^ It must contain b. jyromise to pay and the name 
of the person to whom the promise is made. It requires a consideration ; 
but that need not now appear in the instrument (19 20 Viet. c. 97, s. 3), 

as was formerly necessary: {Wain v. WarlterSy 2 Sm. L. 0. 251.) So a 
guarantee must be stamped before it can be given in evidence, if the 
principal contract would require a stamp : (Sm. M. L. 470, 7th edit.) 

Q , — ^Must a guarantee for a third party be in writing, or will a verbal 
promise be sufficient ? 

A . — ^As above stated, the Statute of Frauds prevents a verbal guarantee 
from being sued upon : (29 Car. 2, c. 3, s. 4.) Formerly, if a party 
admitted that he had made a binding guarantee by paying money into 
court on a count charging him witli it, that rendered proof of a written 
instrument unnecessary ; (Sm. M. L. 101, 7th edit.) Again, it must be 
home in mind that the statute only applies where the person whose debt, 
&c., is guaranteed is still to continue liable : {Bivkmgr v. Darnell, sup.) 

Q . — In what wa}^ other than by a memorandum in writing, can a person 
render himself liable for the debts of another ? 

A. — Where a third person accompanies another who orders goods for 
which tho seller refuses to give the latter credit, and the third party 
promises to pay for them, his verbal promise is sufficient to render him 
liable ; the goods being in fact said to the third party, though delivered 
to the other. But if a party who orders the goods be treated by the seller 
as the debtor, a verbal promise by a third party will not render him liable. 
The question is to rvhom v:as credit given ? and this must in general be 
decided by a jury : (see Sm. M. L. 405, 7th edit.) 

Q. — In a guarantee on behalf of a third person must any consideration 
oe stated, and how, and of what kind should it be ? 

A. — Foimerly a consideration must have appeared in the writing 
(Wain V. Warlters, sup.) ; but by the 19 & 20 Viet. c. 97, it is not now 
necessary that the considerations should appear in the writing or by 
necessary implication from a written document : (see sect. 3 ; 2 St, 0. 104, 
8th edit.) 

As to the kind of consideration, in general any act in the nature of a 
benefit to the person promising, or any act which is a detriment to him to 
whom the promise is made is sufficient: (see 8m. M. L. 467, 468, 7th 
edit.) 

Q . — Give an instance of how a surety for the payment of a debt due 
from a third party can be discharged from his liability by the conduct of 
the creditor. 

A . — ^Any enlargement of the time of payment by a binding contract 
which ties up the hands of the creditor, and prevents him from suing the 

J- --- ■ ■ ■ -I II , ^ ^ 

(a) Also asked tbns : What are the requisites of an undertaking to pay the debt of 
another? c # 
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principal debtor upon the original obligation, discharges the surety, inas- 
much as the situation of the surety is varied and his liability prolonged 
beyond what was originally contemplated {Coomh v. Woolf, 3 Bing, 163 ; 
2 St. 0. 104, 8th edit.) ; or by B., the creditor, accepting payment other- 
wise than in money — in country bank notes, the surety is not liable if 
the notes are not paid : (Chit. Oont. p. 504, 11th edit.) 

Q. — If one of several sureties is called on to pay the whole of a gua- 
ranteed debt, has he any, and if any what, remedy against the principal 
debtor and co-sureties respectively ? 

A . — He may recover against the principal all moneys which he has paid 
upon, or any damages which he has incurred under his guarantee, and as 
against his co-sureties he is entitled to contribution for the sum he has 
paid in ex^ss of^^rbportion of the demand ; and by 19 & W Viet. c. 
97, s. 5, he is entitled to have the benefit of all securities held by a creditor, 
and to use his name, if necessary, to recover upon them, and payment by 
him cannot be pleaded as a satisfaction of the debt, but as against 
co-8ur5ties he can only recover the fair proportion : (Chit. Cent. 505, 1 1th 
edit.) 

Q. — ^A.B., in the presence of a witness, makes a representation concern- 
ing the character of a third party, upon which credit is given to the latter ; 
such representation proving false, can an action be successfully maintained 
against A. B. ? 

A, — No; for by 9 Geo. 4, c. 14, it is enacted that no action shall be 
brought to charge any person, by reason of any representation or assurance 
made or given concerning or relating to the conduct, credit, ability, trade, 
or dealings of any other person, to the intent or purpose that such other 
person may obtain credit, money, or goods upon («) unless such represen- 
tation or assurance be made in writing, signed by the party to be charged 
therewith : ” (see 2 St. 0. 103, 8th edit.) 

Q. — Should you advise that an action would lie upon the following 
guarantee : — To A. B. I agree to pay for whatever goods you shall sell 
to 0. D., in case of his making default in the payment thereof. E. F. ? 

A. — There being a consideration and a promise I should advise an 
action to be brought ; (see Sm. M. L. sup.) 

Q. — If a guarantee is given to several persons who are not themselves 
interested in the subje6t matter of the guarantee, who must be the parties 
to sue on the guarantee ? 

A. — If the persons to whom the guarantee is given are entire strangers 
to the consideration, they cannot sue in their own names ; therefore, the 
person from whom the consideration moves must be the plaintiff : (see 
Chit. Oont. 53, llth edit., and the cases there considered.) 

Bills of Exchange, Promissory Notes, and Cheques. 

Q. — Define a bill of exchange. 

A . — It is an unconditional written order from A. to B., directing him 
to pay a sum of money therein-mentioned to A. or his order, or to 0., a 






(a) So in the Act. 


V 
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third person, or his order : (see Byles, B. 1, 12th edit. ; Sm. M. L, 208, 
7th edit. 2 St. 0. 112, 8th edit.) (a) 

Q.— DeJBne a promissory note. 

A, — ^It is an unconditional promise in writing to pay a specified sum at 
a time therein limited, or on demand, or at sight, to a person therein 
named, or to his order, or to the bearer. The person who signs the note 
is called the maker : (see Byles, ubi sup. ; Sm. ubt sup ; 2 St. 0. 124, 
8th edit. 

Q. — Define a cheque. 

A, — It is in effect a bill of exchange drawn on a banker, payable to 
order or bearer on demand : (per Byles, J., in Keen v. Beard, 2 L. T. Bep. 
N. 8. 240.) {b) 

Q . — What is the effect of crossing a cheque, and what is the effect of 
crossing it with the name of a banking firm ? 

A . — The effect of simply crossing a cheque is to make it payable only 
to or through some banker. If crossed with the name of a banking firm 
it can only be paid to or through that firm : (^0 & 40 Viet. c. Sl.)(c) 

Q , — A cheque on a banker, payable on demand to A. or order ; the 
indorsement purports to be by A., but is forged. The banker pays the 
cheque — is he responsible ? 

A . — ^No ; if a cheque payable to order on demand purports to be 
indorsed by the person to whom it is made payable, the banker is 
authorised to pay it to the bearer : (16 & 17 Viet. c. 50, s. 10.) (t/) 

(2. — What is an I 0 U, and in what respects does it differ from a pro- 
missory note ? 

A . — An I 0 U is a mere acknowledgment of a debt. It differs from a 
promissory note in requiring no stamp, that it need not be addressed to 
anyone, is not negotiable, and cannot be sued upon : (Sm. Man. of 0. L. 


Q. — W'hat is the difference between an inland and a foreign biU of 
exchange ? 

A , — Inland bills are such as are drawn and payable in the United 
Kingdom, the Islands of IVIan, Guernsey, Jersey, Alderne 3 \ and Sark, and 
adjacent islands, being part of the Queen’s dominions : ( i 9 & 20 Viet. c. 
97, s. 7.) Foreign bills are such as are drawn abroad and payable here 


(a) All instrument bad as a bill of exchange may bo good as a promissory note: 
{Fielder v. Marshall^ 3 L. T. Hep. N. S. 858.) 

(b) It is now decided that a cheque payable to A. B. or bearer, and indorsed by 
A. B., may be recovered on in an action by the holder against A. B. But pp.r 
Byles, J., the writing the name on the back of the cheque must lie done animo 
endorsemdi, to bind the indorser: {Keen v. Beard, sup.') 

(c) If paid to another firm, they would bo responsible if the indorsement was 
forged, but not if it was genuine, neither would the other firm in the latter case, 
although the cheque subsequent to indorsement had boon stolon, unless it has been 
marked “ not negotiable *’ under the new Act, when the holder can give no better title 
to the cheque than the person from whom he took it had (s. 12) ; (see Smith v. Union 
Bank, 45 L. J. 149.) 

(d) But the bearer who receives the money is 
Arnold v. Cheque Bank, 45 L. J. 562, and Bolbett 
bank collecting it: (39 & 4^ Viet. c. 81.) 


responsible if it is forged : (see 
V. Tinket, ih. 555) ; but not the 
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or vice verad. Again, a foreign bill must be protested if dishonoured, not 
so an inland biU ; and the bitter cannot be stamped after being drawn, 
but a foreign bill may : (Byles, B. cb. 31 .) 

Q. — Give the form of a bill of exchange. 

A, £200. London, Jan. 18, 1878. 

Three months after date (or any time arranged by the parties) 
pay to me or my order the sum of two hundred pounds for value received! 
To Mr. 0. D. A. B. 

This is accepted by 0. D. writing his name across it and usually speci- 
fying where it is payable. 

Q , — ^Describe the parties to a bill of exchange, and state their relative 
liabilities. 

A , — The parties are he who draws it, called the drawer ; he to whom 
it is addressed, called the drawee^ but after he has accepted he is termed 
the acceptor ; and he to whom the money is to be paid called the payee, 
Ther6*are also, when the bill is made payable to ordkr, other parties, who 
are the indorsers of the bill, the holder in such case being the indorsee. 

The acceptor is primarily liable, and is the principal, all the other 
parties being merely sureties for him. But they are not as between them,’- 
selves merely co-sureties, but each prior party is a principal in respect of 
each subsequent party. Thus an indorser is considered as a new drawer, 
unless he qualify his indorsement, as by adding the words, ‘‘ without 
recourse to me : (Byles, B., ch. 1.) 

Q. — ^If an infant join with an adult in a bill of exchange, can either be 
sued on the bill ? 

A , — The adult may be sued, but not the infant: (Chandler v. Parks, 

3 Eq. / 6.) 

* 

Q. — If in a bill or note no time of payment is specified, when is it pay- 
able ? 

A . — On demand: (Whitlock v. Underwood, 2 B. & 0. 157.) 

Q , — ^If the holder of a bill of exchange binds himself to give to the 
acceptor time for payment, has it any, and, if any, what effect upon the 
liability of the drawer and indorsers, and upon what principle does the law 
proceed ? 

A . — ^It will discharge them from liability unless done with their con- 
sent, on the principle that the acceptor of a bill of exchange stands in the 
position of principal debtor as regards the other parties to these instru- 
ments, and the subsequent parties are in law simply sureties to the holder 
for the parties thus primarily liable : (Chit. Oont. 502, 11th edit.) 

Q. — Is oral evidence admissible to make a promissory note absolute on 
the face of it conditional or payable upon a contingency ? 

A . — ^No ; for it is a rule that parol evidence cannot be given to vary or 
contradict a written instrument: (Chit. Oont. 99, 11th edit.) 

Q. — ^By whom can a bill of exchange be accepted ; and what constitutes 
acceptance of an inland, and what of a foreign bill of exchange ? 

A.— A bill can only be accepted by the drawee competent to contract, 
and not by a stranger, except for honour: (Byles, B. 171, 8th edit.^ 
Acceptance, in this cojintry, of bills inland or JCreigli, must now be in 
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writing on the bill, signed by the acceptor or his agent : (19 &; 20 Viet, 
c. 97, s. 6 ; 41 Viet. c. 13.) 

Q. — What will be deemed a suflScient acceptance by the drawee of a 
bill of exchange ? Befer to any recent legislation affecting this question. 

A , — By 41 Viet. c. 13, the fells of Exchange Act, 1878, an acceptance 
of a bill of exchange shall not be insufficient under the Mercantile Law 
Amendment Act, 1850, by reason only that such acceptance consists 
merely of the signature of the drawee written on such bill. This Act was 
passed in consequence of the decision of Hindehaugh v. Bfakie (L. Bep. 3 
C. P. D. 130). 

Q. — What is the meaning of a bill of exchange being accepted per pro , ; 
and what is the consequence if this be done without authority ? 

A. — That it is accepted by procuration by an agent. If done without 
authority and without a fraudulent intent, yet it is fraud in law, for 
w-hich the agent is responsible even to a subsequent indorsee : but no one 
can be liable as acceptor save the real drawee, unless it be acceptor for 
honour: (Byles, B. 3.3, 88, 12th edit.) (a) 

Q. — Is there any difference in the extent of the liability of an acceptor 
of a bill of exchange, as between himself and third parties, and as between 
himself and the drawer? 

A, — In ordinary cases there is no difference. If, however, there has 
been no consideration for the acceptance, then (being for accommodation) 
the acceptor is not liable to the drawer, though he is to parties who took 
the bill honct fide, and paid a valuable consideration for it : (see Byles, B. 
128, 130, 12th edit.) (5) 

Q. — A bill is accepted without consideration, and for the accommo- 
dation of the drawer. What facts must be shown to entitle the acceptor 
to set up this defence against a subsequent indorsee ? 

A, — Since bills of exchange are presumed to be given for good con- 
sideration, it lies on the party who denies the fact to prove the negative. 
But if the defendant can show that there has been something of fraud in 
the previous steps of the transfer of the instrument, it throws upon the 
plaintiff the necessity of showing under what circumstances he became 
possessed of it. Therefore, in an action by indorsee against acceptor, if 
the defendant plead that the bill was obtained from him by fraud, and 
that the plaintiff gave no consideration for it, proof of the fraud is held 
to throw on the plaintiff the onus of showing that he gave considera- 
tion for the bill : (Berru v, Aldei^nan, 23 L. J. 36, 0. P. ; Harvey v. Towers, 
20 L. J. 318, Ex.) 

Q. — A bUl of exchange for 100/. is accepted for the accommodation of 
the drawer, who indorses it to a third person for 25/. : can the indorsee 
recover against the acceptor ? 

A, — The indorsee may recover the amount against the acceptor, unless 
he had notice that it was an accommodation bill, when he can, as a general 
rule, only recover the amount he gave for it : (Byles, B. 128, 129, 12th edit.) 


(а) If the acceptance hQ frauduknt it is a felony : (24 & 26 Viet. c. 98, a. 24.) 

(б) The following question may be easily answered from this and preceding 
answers : Which of the parties to a bill of exchange is primarily liable to pay it, 
how is this liability aifected by the bill being accepted for accommodation ? 
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Q, — Id what cases is it necessary to present a bill of exchange to the 
acceptor for payment before an action can be maintained against him upon 
the bill ? 

A. — ^If a bill or note be payable (at or) after sight, it must be presented 
in order to charge the acceptor or maker. So must a note payable^ at a 
particular place: (Byles on Bills, p. 217, 12th edit.) 

Q . — ^To which parties to a bill of exchange or promissory note must a 
notice of dishonour be given ? 

A. — To all ppitics to a bill save the acceptor; and to all parties to a 
note save the maker ; therefore the holder of a dishonoured bill should 
give notice to the drawer and indorsers of it ; and the holder of a note to 
the indorsers only : (see Byles, B. 290, &c., I2th edit.) 

Q. — If the acceptor of a bill of exchange refuse payment of it when due, is 
any and what step necessary before you can sue the drawer or indorser ? 

A. — Yes; notice of dishonour must be given to them. There is no 
particular form of notice, yet it must import in express terms, or by 
necessary implication, that the bill (or note) ?ias been dishonoured. A 
written notice is not essential, but is advisable, as it facilitates proof : 
(Byles, B. 274, 280, 12th edit.) 

Q . — Within what time ought notice of the dishonour of an inland bill 
accepted for value to bo given to the drawer or indorser by the holder ? 

A . — Where the holder and the party to whom notice is addressed live 
at different places, it is sufficient to s end off notice on the day next after 
the day of dishonour. Where" both parties live In the same town, or 
where they live in London, notice must be given in time to be received 
in the course of the day following the day of dishonour : (see Byles, B., 
284, 285, 12th edit.) 

Q. — ^What is the meaning of days of grace in reckoning the time at 
which a bill of exchange is payable, and do they exist where the bill is 
payable on demand or at sight ? 

A. — The days of grace are an allowance of three days for payment of a 
bill or note after the day fixed by such bill or note, by 34 & 35 Viet. c. 74 ; 
they are abolished on bills payable at sight, or on presentation. If the 
third day be a day of rest, it is payable the day previous, unless the third 
day be a bank holiday, when it is payable the day after. 

Q. — A. takes a cheque of B. on his bankers, and cannot without some 
inconvenience present it for payment until some days after, and when he 
does so, finds that the bankers have stopped payment in the mean time. 
Can he recover the amount afterwards against B. ? 

A. — ^If a cheque be payable at a banker’s in the place where the party 
receives it, it should be presented for payment during banking hours on 
the day after it is received. If it be payable elsewhere, it suffices to 
forward it by the regular post on the day after it is received ; and the 
party receiving it by post has till the next day to present it ; if this bo 
not done, and the banker fails, the party guilty of the negligence will 
have to bear the loss : {Hare v, Henty, 4 L, T. Bep. N. S. 363.) (a) 


(a) A banknote should also be circulated or presented within the same period : 
{Camidge v. AUenhy^ 6 B. & C. 373.) ' * * 

A D 2 
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Q*— A promissory note is made payable to a woman before her marriage. 
She afterwards marries and the husband dies, leaving her surviving. Can 
she bring an action upon the note ? 

A . — the note is not recovered upon in their joint lives, it being a chose 
in €uction, reverts to the woman, and she may bring an action upon it : 
(see Byles, B. 65, 12th edit.) 

— A promissory note is made payable to a husband and wife, and the 
husband dies before it is paid, his wife surviving him. Can she maintain 
an action upon it ? 

A. — Yes, the widow may, in such a case, sue for the amount of the note ; 
(Gaters v. Madeley, 6 M. & W. 423 ; Steph. Lush, Pr. 36.)(«) 

Q. — A client brings an overdue bill of exchange to his solicitor ; give a 
detailed account of the steps that must be taken to enforce payment, and 
suggest any difficulties occurring to you that may arise as to its recovery ; 
also some of the different ways in which the client might be holder ? 

A , — The solicitor should first inquire whether proper notice of dis- 
honour has been given ; if such notice has not been given, and one is 
requisite, and the time for giving it has not elapsed, he should give the 
notice. To enforce payment an action must be brought, which is done 
by the solicitor suing out a writ and proceeding thereon to judgment 
and execution. As the bill is over-due, the solicitor should inquire 
!)f his client whether he took it previously or subsequently to its becoming 
due ; for if the client took it subsequently he will hold it subject to all 
the equities attaching to the bill.(5) The client may be holder of the 
bill as drawer (being also payee), or as payee ( not being the drawer), or as 
indorsee. 

Q. — What is the proper mode of suing on a bill of exchange or pro- 
missory note with respect to indorsing the writ of summons, the time for 
signing judgment for want of appearance, and obtaining leave to appear and 
defend ? 

A. — Formerly the procedure was under 18 & 19 Viet. c. 67, but 
this is now abolished. The writ should now be specially indorsed under 
Order III., r. 1. 

Q. — Promissoiy note payable on demand. From what time does the 
Statute of Limitations begin to run ? Give the reasons for your answer. 

A. — ^From the date of the note. The reason being that a promissory 
note payable on demand is payable immediately. 

Q..— .Can an action be maintained on a lost bill of exchange or pro- 
missory note, and can the plaintiff prevent the defendant from setting up 
the loss of the instrument, and, if so, how ? 


(a) Mr. Addison, in his work on Gontracts, say, As regards all simple contracts 
made with the wife alone, or with the husband and wife jointly during coverture, 
the husband may elect to let his wife have the benefit of it by survivorship and 
if he should join with his wife in suing on tho contract, and should then die after 
judgment and before execution, the judgment would survive to the wife : (see Add. 
Oont. pp. 889, 890, 8rd edit.) 

(t ) Set-off, however, is not one : (Re Overendy Gurney^ and Covypany^ ex parte Swarm^ 
L.^p. 6 Eq. Gas. 344.) * 
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A. — ^An action may now be brought on a lost bill or other negotiable 
instrument, for, by the 17 & 18 Viet. c. 125, the court or a judge may 
order that the loss of such instrument shall not be set up, provided that an 
indemnity is given to the satisfaction of the court or judge, or a master, 
against the claim of any other person upon such negotiable instrument ; 
(s. 87.) (a) If the bill or note be not negottoble, the loss of it is no defence 
to an action upon it, for no one can have a good title to it except the 
payee : (See Byles, B. 379, 12th edit.) 

Q. — A. sues B. for a debt simply ; B. pleads a bill of exchange given in 
payment, which A. has lost. What course should you advise A. to pursue ? 

A , — As this is a good answer to the action as brought, the best plan 
would be to obtain leave to amend the statement of claim by adding a 
claim on“The bin, ahd Hien ' enter Into the usual indemnity, when the 
defence would no longer be available. 

Q. — Is a tender after a bill of exchange becomes due a defence for the 
acceptor in an action by the indorsee. 

A. — ^Formerly it was not (Ilame v. PeploSy 8 East, 167) ; but under the 
new practice this will doubtless be otherwise. y 

Q. — If a bill of exchange be renewed can an action be maintained upon 
the original bill whilst such renewed bill is running ? Give the reason. 

A , — It cannot, as the right of action is suspended until the plaintiff 
satisfies defendant that he has no claim against him on the second bill ; 
€jc, gr,, by delivering it up : (Smith’s Merc. Law, 7th edit., p. 271.). 

Q. — If a bill of exchange is given by a debtor in satisfaction and 
discharge of his debt, and it is so received by the creditor, does the 
dishonour of the bill revive the original debt ? 

A, — It does : (Chit. Cont. 705, 11th edit.) 

Q. — ^A. gave to B., a creditor, a promissory note for the difference 
between the amount of his debt and the amount to be received by B. 
under the composition to induce him to join with A.’s other creditors in a 
composition deed. Can A., having paid the note when due, recover back 
the amount from B. ? What would have been the rights of parties if B. 
had sued A. upon the note ? Give a reason for your answer. 

A, — A. can recover back the amount paid, as this is a fraud upon the 
creditors and against public policy : v. Cuff, 6 M. G. 160.) If 

B. had sued upon the note, A. might have set up the fraud in defence : 
(see Eobson on Bankruptcy, 233, 3rd edit.) 

Q. — How is the debt affected in law, when the payee of a promissory 
note dies, leaving the maker of his note his executor ? 

A, — Formerly, at law (but not in equity) the debt was extinguished, for 
it could only be recovered by action, and the executor could not sue him- 
self ; and when the remedy was suspended by the voluntary act of the 

(a) If a bank note has been cut into halves, and one half is lost, the banker is 
bound to pay on production of the half note, even without an indemnity : (per WiUes, 
J., in Redmayne t. Burton, 2 L. T. Rep. N. S. 324. 
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creditor, it was for ever gone : (see Matt. Exors. 192, 2nd edit. ; Freakl^ 
V. FoXy 9 B. 0. 180.) (a.) It could, however, be recovered as a trust in 
equity, and so now in the Chancery division of the High Court. 

Q. — State in what particular bills of exchange and promissory notes 
differ from other simple contracts. 

A * — In these particulai’s : 1. They must always be in writing. 2. They 
import a consideration. 8. They carry interest from the time they are due 
and payable, without a promise to pay interest. 4. They are, if payable to 
order, assignable at law. 5. They must always be stamped ; (see Byles, B.) 

Q . — Where a bill of exchange is payable to bearer can a person who is 
holder for value sue upon it whether the party from whom it was taken 
had a title to it or not ? 

A , — ^Yes ; if the holder took it bond fide and for value, and before it 
became due. because such an instrument is, like money, transferable from 
one to another, by mere delivery {^Miller v. Race, 1 Sm. L. 0. 240 ; 
Grant v. Vaughan, 3 Bur. 1510); but if crossed and marked not 
negotiable” under 39 & 40 Viet. c. bl, s. 12, the holder can give no 
better title than the person had from whom he received it. 

Q. — What is the effect of crossing a cheque generally, and what the 
effect of crossing it with the name of a banking firm ? Can the name of 
that firm be erased and the name of another banking firm be substituted 
xvithout affecting the validity of the cheque ? 

A. — The effect of crossing a cheque generally is to make it payable 
only through some banker. If crossed with the name of a banking firm 
it can only be paid to or through that finn : (39 & 40 Viet, c. HI, s. 7.) 

The crossing of a cheque is now a material part of it, and it is not 
lawful for any person to obliterate, add to, or alter such crossing, except 
as is authorised by the Act : {Ib,, sect. 0.) 

Q. — If a bill of exchange is paid by one of the parties to it before it is 
due, and is allowed to remain in the hands of the indorsee, who indorses it 
away after the payment ; can a subsequent indorsee for value recover from 
the party who has previously paid the bill ? 

A. — Yes, if the indorsee took it bond fide and for value {yforleg v. 
Gulverwell, 7 M, & W. 174) ; but payment of a note payable on demand will 
be a defence against an indorsee for value without notice : {Barti'am v. 
Caddg, 9 Ad. k E. 275.) 

Q. — If A. guarantees the due payment of a bill of exchange, is A., liable 
for the interest if the bill be not paid at maturity ? 

A. — ^Yes : {Achei'man v. Ehrensperger, lb M. k W. 99; Chit. Oont, 
496, 11th edit.) 


(a) But it is conceived that, if the note at the time of the testator’s death had been 
in the hands of an indorsee, the executor would still have been liable as maker to the 
indorsee; and that if the note had been payable at a period certain, and indorsed by 
the executor after the testator's death, but before the note was duo, the executor would 
have been liable as maker to an indorsee without notice ; for since a premature secret 
peyment by the maker should not have protected him, no more, it should seem, would 
a premature secret release : ^Byles, B. 55, 12th edit.) * 



OONTBAOTS BETWEEN LANDLOBD AND TENANT. 

4. Contracts between Landlord and Tenant, 

Q , — If A. contracts with B. to grant B. a lease of certain lands, and A. 
refuses afterwards to grant the lease, what remedies has B. for such breach 
of contract ? 

A, — In the Common Law Division of the High Court of Justice, B. 
may sue A. for breach of the contract. So, if he has paid any fine or 
premium, he may sue A. for money had and received : (Arch. L. & T. Gl, 
&c., 2nd edit. ; Lock v. Furze, L. Rep. 1 C. P. 441.) But he cannot in 
these divisions enforce specific performance : (see Benson v. Paul, 27 L. T. 
Rep. 78; & "67 Viet. c. 66, s. 84.) In the Chancery Division, how- 

ever, he can not only obtain specific performance, but also damages 
either in addition to or in substitution for such remedy : (21 &; 22 Viet, 
c. 27.) 

Q . — What are the quarter-days of the year ? How is a tenancy from 
year to year determined on either side ? If a tenancy from year to year 
commence at Lady-day, 1857, when would it be determinable ? (a) 

A * — The quarter-days are the 25th March (Lady-day), the 24th June 
(Midsummer-day), the 29th September (Michaelmas-day), and the 25th 
1 December (Christmas-day.) 

A tenancy from year to year can only be determined by six calendar 
months’ notice being given, to expire at the end of the current year’s 
tenancy. Therefore, if a tenancy from year to year commenced on Lady- 
day, it must end on a subsequent Lady-day : (see Arch. L. & T. 91, 2nd 
edit.) By the Agricultural Holdings Act (1875, 38 & 39 Viet. c. 92), s. 51, 
a year’s notice instead of six months must be given, but the Act only 
extends to holdings over two acres, agricultural or pastoral : (s. 58.) 

Q. — At what time may a good notice to quit be given in the case of a 
monthly or weekly tenancy, respectively ? 

A. — A monthly tenancy may be determined by a month’s notice to 
quit and a weekly tenancy by a week’s notice, expiring at the end of the 
week or month respectively ; but it is doubtful whether this notice is 
necessary in the case of lodgings. The Court of Common Pleas have 
held that a tenancy from week to week does not determine without some 
reasonable notice ; and that an ejectment cannot be maintained against 
the tenant without any previous notice ; but they avoided saying what 
notice is necessary ; {Jones v. Mills, 31 L. J. 66, C. P.) A week's notice 
would of course be sufficient: (Wood, L. & T. 180, 302, note 10th 
edit. ; Arch. L. & T. 92, 2nd edit.) 

Q. — A house is let to a tenant for one year certain from the Ist 
January, 1878, and so on, from year to year, as long as both parties please. 
What is the earliest day on which the tenancy can be determined ? 

A, — A lease for one year, and so on from year to year, as long as both 
parties shall please, is a lease for two years certain. Therefore, the 
earliest time for determining the tenancy would be by giving notice on the 
1st July, 1879 (cr, if under the Agricultural Holdings Act, 1875, from 


(a) The following question may be answered from the text : What notice to quit 
shotild be given to a tenant who holds under a yearly tenancy, and should such 
notice refer to aby particular period ? 
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land being comprised with it, 1st January, 1879), of the intention to quit 
on the 1st January, 1880 : (see Arch. L. & T. 30, 91, 2nd edit. ; Wood. 
L. & T. 300, 10 th edit.) 

Q . — A. lets premises to B. from year to year ; B. underlets these 
premises to 0. ; to whom must A. give notice to quit in order to recover 
in ejectment. 

A. — The notice must be given to B. and not to 0., the under-tenant : 
(Arch. L. & T. 93, 2nd edit., citing Pleasant v. Benson, 14 East. 234.) 

Q. — Is it necessary that a notice to quit should in all cases be in 
writing ? 

A. — No ; a parol tenancy may be determined by a verbal notice to quit 
{JSlacartneif v. Crick, 5 Esp. 196) ; but a written notice should always be 
given, as it facilitates proof : (see Arch. L. & T. 94, 2nd edit.) So a 
written notice is essenticd, in order to take advantage of the 4 Geo. 2 , c. 28, 
as stated joos^. 

• 

Q. — If a house and stables are let from year to year under one letting, 
can the landlord give a valid notice to quit the stables only ? 

A. — The landlord cannot give a valid notice to quit the stables only, 
for a notice to quit a part of the demised property is bad : (see Arch. 
L. & T. 95, 2 nd edit.) By 38 39 Viet, c. 92, s. 52, a landlord may give 

notice to quit a part only in order to make improvements therein men- 
tioned, but the tenant will be entitled to compensation, and may within 
twenty-eight days accept it for the entire holding. 

— Is a notice to quit by one of several joint lessors good or bad ? 
State the reason. 

A. — A notice to quit by one of several joint tenants, if signed by one on 
behalf of all (whether authorised or not) is good, because the tenant holds 
the whole premises of all so long as he and all shall please ; (see Wood. 
L. & T. 295, 8 th edit.) 

Q. — A written notice to quit being given to a tenant by his landlord, 
what liability does the tenant incur by bolding over ? 

A. — He is liable to pay the landlord double the yearly value of the 
premises for so long a time as the same are detained, to be recovered by 
action of debt : (4 Geo. 2 , c. 28.) If the tenant gives the notice, which 
need not be in writing, and holds over, he is liable to pay to the landlord 
double the rent, to be recovered by action or distress : (see 11 Geo. 2, c. 19, 
s. 18; Arch. I 4 . & T. 211 , 216, 2 nd edit.) 

Q. — At what time of the day, on which it is due, must rent be paid, in 
order to prevent proceedings ? 

A. — ^Eent is not actually due until midnight of the day upon w'hich it 
is reserved : (see Matt. Exors. 7, 2 nd edit.) The payment should, how- 
ever, to prevent proceedings, be made such time before sunset as to allow 
sufficient light to count the money ; (Co. Lit. 202, a ; Tuttoii v. Darke, 
2 L. T. Eep. N. S. 361, 362.) 

Q . — ^Receipt for half a year’s rent to Christmas last ; does it prove 
payment of the rent to the previous Midsummer ? 
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A , — ^It is iji, primd facie proof of tlie payment of tlie rent to tlie previous 
Midsummer ; but this presumption may be rebutted by the landlord : 
(Arch. L. & T. 151, 2nd edit. ; Tay. Ev. 746.) 

Q. — An occupier of two houses under two different landlords, one at a 
rent certain, the other without any agreement for any specific sum ; have 
the two landlords the like remedy for rent, or how does it differ ? 

A , — There is this difference — the landlord to whom the tenant pays a 
certain rent may distrain for such rent, but the landlord who has let 
the house without any agreement for a specific sum cannot distrain ; 
his only remedy will be an action for use and occupation ; for, in order 
to support a distress, the rent must be certain : (Arch. L. & T. 113, 2nd 
edit.) 

Q. — ^What is the usual remedy for recovenng rent reserved on a lease, 
and how is it enforced ? 

A. — Bent reserved on lease containing a covenant to pay may be 
recovered Ijy distress, and by action of debt or covenant. So a power of 
re-entry is always reserved by the lease on breach of the covenant to pay 
rent, and ejectment may now be brought without a previous demand if 
half a year’s rent is in arrear and no sufficient distress on the premises : 
(Arch. L. & T. 33, 37, 111, &c., 2nd edit.) 

Q. — Must a lease for seven years be in writing ? and what is the limit 
of time for which a parol lease may be legally made ? 

A. — Such a lease must not only be in writing, but by deed also: 
(2i> Car. 2, c. 3 ; 8 & 9 Viet. c. 106, s. 3.) A parol lease not exceeding 
three years from the making, with a rent of not less than two-thirds of 
the improved value, is good : (29 Car. 2, c. 3.) 

Q. — A. grants a lease to B. for twenty-one years, at the rent of 100/. 
per annum ; at the end of three years B. assigns the remainder of the 
term to C., subject to the rent: after this assignment, rent becomes due 
to A., who, not being able to obtain payment from 0., calls upon B. 
to pay ; B. objects that he has assigned to C. Is B. liable to pay the 
rent ? 

A. — B, is liable to pay the rent, notwithstanding the assignment to C. 
for, immediately on the execution of the lease to B., a privity of contract 
arises between him and the lessor, and this privity of contract continues 
during the whole of the term : (see Spencer s case^ 1 Sm. L. C. 68, and 
notes.) 

Q. — ^If the original lessee covenant to insure against fire, but omits 
to do so, and he by covenant is further bound to uphold, and the pre- 
mises are burned down, he having assigned, and the assignees will not 
reinstate: state whether the original lessee or the assignee is liable to 
do so. 

A. — ^The original lessee is bound to do so under his express contract; 
and so is the assignee, for such a covenant runs with the land, especially 
if the lessee covenant to lay out the insurance money in rebuilding or 
repairing the premises : (Wood ^ 645, lOthedit.J 
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Q. — Is a tenant liable to pay the rent of premises accidentally destroyed 
by fire, under any and wbat circumstances ? (a) 

A, — If a tenant covenant generally, that is without any exceptions, to 
pay rent during the term, it must be paid, notwithstanding the premises 
are accidentally burnt down during the term : (Monk v. Cooper, 2 Str. 
768 ; Arch. L. & T. 153, 2nd edit.) 

Q. — How far do the covenants in a lease bind the lessee holding over 
after the expiration of the term ? 

A . — Unless there be evidence to the contrary, the tenancy will be held 
upon the terms of the old lease so far as they are not inconsistent with a 
yearly holding. Thus, where the old lease contained a covenant to repair, 
the tenant holding over was held liable as on a simple contract for not 
rebuilding the premises on their being destroyed by fire ; (Chit. Oont. 
303, 11th edit.) 

Q. — What sort of annexation of a chattel to the freehold is necessary to 
constitute a fixture in its legal sense ? 

A. — To constitute such an annexation as will preclude a removal by 
the tenant (not within the Agricultural Holdings Act, 1875) the article 
must be fixed in the ground, or to some substance previously a part of the 
freehold ; for otherwise it does not cease to be a chattel and removable : 
(Chit. Oont. 335, 11th edit : Ex parte Barclay, 5 De G. M. & G. 403 ; 
Ehcea V. Maw, 2 Sm. L. C. and notes.) 

Q. — What fixtures may a tenant remove, and when must such removal 
be made ? 

A. — As between landlord and tenant the latter may take away such 
fixtures as he has himself put up, either for the purpose of trade, orna- 
ment, or furniture of his house, if thereby the freehold be not materially 
damaged. The removal must be either during the continuance of the 
term, or at the end of it ; for the tenant cannot remove them after he has 
quitted the premises : (see Arch. L. & T. 352, 2nd edit.) 

By the 14 & 15 Viet. c. 25, s. 3, buildings, engines, or machinery put 
up by the tenant of a farm for the purpose of trade or agriculture, with 
his landlord’s consent in writing, and not in pursuance of some obligation, 
may be removed by the tenant making good any injury to the premises, if 
on a month’s previous notice in writing being given to the landlord he 
does not elect to purchase the same. 

By 38 & 39 Viet. c. 92, s. 53, any engine, machinery, or other fixtures, 
fixed after the Act by an agricultural tenant (not in pursuance of an obliga- 
tion to do so or instead of another of the landlords) is removable by the 
tenant under the like conditions if he has paid his rent, and satisfied his 
liability to his landlord. 

Q , — If a landlord let a house on an agreement, and the tenant runs 
away, leaving no suflBcient property on the premises to pay the rent, how 
is the landlord to obtain possession so as to put an end to the agreement ? 

A. — If half a year’s rack rent be in arrear the lessor, &c., should 
request two justices of the peace of the county, &c., having no interest 

(a) This question will also appear in the Oonve^^ancing division, and has also been 
asked in the Equity d^visiop. * 
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in the premises, to go upon and view the same, and affix upon the most 
notorious part thereof notice in writing on what day (at the distance of 
fourteen days at least) they will return to take a second view thereof ; 
and if on such second view the tenant, &c., does not appear and pay the 
rent, or there be not sufficient distress on the premises, then the justices 
may put the landlord into possession, and avoid the lease ; (see Arch. 
L. & T. 171, 2nd edit.) 

Q . — What constitutes a waiver of a proviso of re-entry ? 

A . — If the landlord, with full knowledge of the forfeiture which gave 
him the right of re-entry, accepts or distrains for rent due after the 
forfeiture, it will waive the forfeiture and right of re-entry : (Arch L. & T. 
103, 2nd edit. ; and see hereon Dumjpors case, 1 Sm. L. 0. 47 ; and the 
23 & 24 Viet. c. 38, s. 6.) 

Q. — If a landlord let a house by parol for three years, and nothing is 
mentioned as to repairs, state what repairs each party would be liable to, 
and what would be dilapidations on the part of the tenant ? 

A. — The lessor is not bound to repair the house ; («) but the lessee 
ought to do so ; for the law implies a promise by him to that effect, unless 
the house was in a ruinous state when he entered into possession. If the 
tenant commits voluntary waste or dilapidations, as if he removes doors or 
windows, he is liable to make good the damage : (see Arch. L. & T. 198, 
2nd edit.) 

Q. — What repairs or dilapidations is a tenant from year to year liable 
to make good in respect of a messuage so let to him ? 

A. — It seems that he is only bound to make fair and tenan table repairs, 
to keep the house wind and water tight, so as to prevent obvious waste or 
decay of the premises, and not to make substantial or lasting repairs, such 
as new roofing or the like ; and he is not liable for mere wear and tear^of 
the premises : (see Wood. L. & T. 493, 10th edit. ; Arch. L. & T. TOS, T 

Q. — Is a landlord or incoming tenant, and which, liable at the expira- 
tion of a lease, to pay the outgoing tenant in respect of manure, crops, &c., 
who holds under a lease ; and what will be the difference if he be only a 
tenant at will ? 

A. — If there are any covenants in the lease relating to the manure, &c., 
both landlord and tenant will be bound by them ; but if there be no con- 
tract the parties will be bound by the custom of the country. The land- 
lord is prinid facie bound to pay the outgoing tenant, whether for years 
or at will, for manure, crops, &c., unless the incoming tenant, with the 
landlord's assent, enter upon them, for then the implied Contract to pay 
rests with him : (see Wigglesworth v. Dallison, 1 Sni. L. 0. 594, and 
notes ; Codd v. Brown, 15 L. T. Rep. N. S. 536.) But if the tenant at 
will determines the tenancy by his own act, h^ is not entitled to the crops r 
(Arch. L. & T. 327, 2nd edit.) 

(а) As to the landlord's liability to repair under a lease, see Tildesley v. Clarkson 
(6 L. T. Rep. N. S. 98). 

(б) See Agricultural Holdings’ Act, 1876, as to improvements made by tenants, and 

when he is entitled to claim for them, and as to deductions that may be claimed from 
them. * 
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THE LAW OF TOETS OR PRIVATE WRONGS. 

Question, — What was decided in the Six Carpenters case ? 

Answer, — That if a man abuse an authority given him by the law (as 
to enter a common inn), he becomes a trespasser ah initio. The contrary 
is the rule if the authority was given by the party. Mere w^??^fea8ance 
does not amount to such abuse as makes a man a trespasser ah initio : 
(Six Carpenters case, 1 Sm. L. 0, 143.) 

This rule formerly applied to distress, but now, where an irregularity, 
&c,, occurs in taking a distress, the distrainor is not a trespasser ah initio, 
if any rent is justly due; (11 Geo. 2, c. 19, s. 19.) 

Q. — Is an infant liable for torts committed by him ? 

A, — Yes ; but not for such as aiise out of contract. Thus, he is liable 
for a personal trespass, but he is not liable in trover for goods delivered 
under a contract : (see Burnard v. Haggis, 8 L. T. Rep. N. S. 820 ; Chit. 
Oont. 149, 11th edit.) 

Q. — An orphan of tender years has had his leg broken by wilful 
negligence. Can he bring an action for the injury, and if so, how? 

A, — He may maintain an action by next friend, who must sign a 
written consent that his name be used for that purpose : (see Order XVI., 
r. 8.) Formerly he sued in trespass or case. 

Q. — A father and his child under ten years of age receive injuries by 
a collision on a railway ; in seeking compensation at law for such injuries, 
must there be more actions than one, and in whose name or names is or 
are such action or actions to be brought ? 

A. — There should be two actions, as they are instituted in different 
rights and capacities. The father must sue in his name to recover 
damages for the injuries done to him, and an action must be brought for 
the child by his next friend for compensation for the injuries he has 
sustained. The father may, however, act as next friend : (Pat. & Mac. 
Pr. 186.) 

Q. — ^What is the difference between libel and slander ? 

A. — Libel is the malicious defamation of any one made public by 
printing, writing, signs, or pictures, in order to expose him to public 
hatred or ridicule. Slander is a similar defamation by word of mouth. 
Libel is not statute-baiTed until after six years, slander after two years. 
Again, libel may be punished criminally as well as civilly, while slander is 
only punished criminally in a few cases : (Arch. Nisi Prius, 442.) 

Q, — Is it a suflScient publication of a libel to write a libellous letter 
of a husband to a wife ? What is the leading case ? 

A, — ^It is, husband and wife in this instance being considered as separate 
persons in law. The leading case on the subject is Wenman v. Ash (13 
G. B. 836). 

Q . — What is it necessary to prove, in an action of slander, to 
entitle the plaintiff to recover ? 

A, — 1. The words must be false, for truth is a good plea to an action 
for defamation. 

2. Disparagement, or words such as impute conduct, or qualities tending 
to disparage or degrade the plaintiff, or to expose to contempt, ridicule, or 
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public hatred, or to prejudice his private character or credit, or to cause 
him to be feared or avoided. 

8. Publication, or the making known the slander to any person other 
than the object of such slander. 

4. Special damage, except in cases imputing an indictable offence, 
unfitness for society, or misconduct or incapacity in a man’s business: 
(Underhill on Torts, 2nd edit. 84.) 

Q. — For what words may an action of slander be maintained ? 

A. — For all words imputing to another the commission of some crime 
punishable by law, such as treason, murder, forgery, perjury, &c., or words 
which may have the effect of excluding him from society^^ to charge him 
with having leprosy, the itch, &c. ; or words which impafr or hurt his trade, 
as to call a tradesman a bankrupt, a lawyer a knave, or a physician a 
quack ; also for any words disparaging in themselves and maliciously 
spoken by which special damage has been sustained : (Arch. Nisi Prius, 
443 ; 3 St. C. 385, et seq,, 8th edit.) 

Q. — In an action by a servant against his master for defamation in 
respect of a character given, what must the plaintiff prove to entitle him 
to recover ? 

A, — If the master has been applied to for the character (the statement 
then being privileged) the plaintiff must prove that the master gave the 
defamatory character untruly and with express malice, i.e., knowing it to 
be false ; but this will not be necessary in some cases when the character 
is given without being applied for: (Sm. Man. 0. L. sect. 1093 ; Gardner 
V. Slade, 18 L. J. 313, Q. B.) 

Q. — ^What is the usual defence to an action for false imprisonment? 

A. — The usual defence is that of justification, e.g,, a private person is 
justified in arresting where there is reasonable and probable cause ta 
suspect that the plaintiff committed a felony : (21 Jac. 1, c. 21, s. 3.) 

Q. — What is necessary to support an action for fraudulent misrepre- 
sentation ? 

A. — ^Fraud in law consists in knowingly asserting that which is false in 
fact to the injury of another. As a general rule the plaintiff must prove 
(1) that the representation is contrary to fact ; (2) that the party making 
it knew it to so ; and (3) that such false representation induced the 
other to contract, and that he sustained damage thereby : (see notes to 
Chandelor v. Lopiis, 1 Sm. L. 0., and Pasley v. Freeman, ih., vol. 2. But 
see also 9 Geo. 4, c. 14, s. 6.) Equity formerly required less strict proof 
of the fraud than common law did, and the rules of equity now prevail : 
(36 & 37 Viet. c. 66, s, 25, sub-sect. 11.) 

Q. — Give an instance of “ damnum sine injurieV 

A. — If one trespasses upon another’s land, that is an invasion of an 
absolute right ; but if the trespass was committed in self defence in order 
to escape from some pressing danger no action will lie in respect of it, 
because the law authorises the commission of a trespass for such purpose ; 
and therefore, although there was damnum,** namely, a private grievance, 
there was no injuria, or wrongful act, and the trespass was consequently 
** damnum sine injuria:** (37 Hen. 6, 37, pi. 26.) » (See also Butt v. 
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Impericd Ch»$ Compar^^ L. Eep. 2 Oli. App. 168 ; and Underhill on Torts, 
2nd edit.) 

Q , — A man commits an assault in the street, and in so doing breaks 
unintentionally a square of valuable plate glass in a shop window ; another 
slips down accidently and does the like. Has the owner of the glass a 
remedy at law against both or either of the persons ? 

A. — In the first case, the person being in the act of committing an 
unlawful act, the owner of the glass has a remedy against him ; but where 
the window was broken by unavoidable accident, he has no remedy : (see 
Arch. Nisi Prius, 378, 402 ; Vaughan v. Vale Railway Company, 82 
L. T. Eep. 163 ; Hammock v. White, 5 L. T. Eep. N. S. 676.) 

Q. — Is a master answerable for damages caused by the negligence or 
criminal act of his servant ? (rt) 

A. — If a servant, while employed in his master’s service, by his negli- 
gence does any damage to a stranger, the master is {oiviliter) answerable. 
But he is not liable for a crime or wilful injury committed by the servant 
without his cop^mand or encouragement, though it may be in the course 
of or in relation to the service ; (see 2 St. 0. 234, 8th edit. ; Reg, v. 
Stephens, L. Eep. 1 Q. B. 703.) 

Q. — Will the hability of the master, as stated in the preceding question, 
be altered by the injured party being also his servant ? 

A , — A master is not responsible in the case of one servant sustaining 
an injury from the negligence of a fellow servant of competent skill in 
the course of their common employment, unless the latter had a superin- 
tendence entrusted to him, or the case otherwise comes within the 
Employers’ Liability Act, 1880, (43 & 44 Viet. c. 42). 

Q. — A carman in the employ of a manufacturer has been injured by the 
fall of a bale of goods from a crane worked by another man in the same 
employ. What facts should you ascertain before advising against whom 
any action should be brought ? 

A. — In the case put it would be necessary to ascertain whether the 
crane was staunch and secure, &c., as if it were not, and the master knew 
or ought to have known that it was not, or if he employed a person of 
insufficient strength to work it, an action could be maintained against 
him ; (see Chit. (]ont. 633, 11th edit., and cases there cited.) 

Q. — A. employs a contractor to do work who selects his own workmen, 
and has control over them ; is A. or the contractor responsible for the 
negligence of the workmen so employed ? 

A. — The contractor, and not A. is responsible. If a person, in the 
exercise of his rights, employs a contractor, who is guilty of negligence, 
the contractor and not his employer is liable : (Allen v. Hayward, 7 Q. B. 
960 ; Gray et ux. v. Pullen, 32 L. J. 171 ; Sm. M. L. 108, 8th edit.) 

Q. — What is the rule of law where one of two innocent persons must 
suffer by the act of a third ? 

A, — That he who has enabled such third person to occasion the loss 
must sustain it : (per Ashurst, J. in Lickharrow v. Mason, 2 T. E. 70.) 


(a) This question is also answered by the foregoing : If a coachman negligently 
drives his master’s carriage, and thereby injures another, when is the master liable ? 
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— ^If I start game in my own land, have I a right to follow it into 
the land of my neighbour ? 

A. -—No ; such act would be a trespass : (see Arch. Nisi Prius, 297, 
820.) However, if a man upon his own land shoots at game which rises 
from his own land, and which is over his land at the time of shooting, 
but drops dead on the land of another, heimay go and pick up without 
committing a trespass in pursuit of game: {Kenyon v. Hart, 11 L. T. Eep. 
N. S. 733, Q.B.) 


Q. — ^Explain the meaning of the maxim Actio personalis tnoritur cum 
persond; and give an instance of its application. 

A, — The meaning is, that 2 i personal right of action dies with the person; 
for example, if A. commits a trespass upon the person of B., and B. dies 
before action brought, his executor or administrator cannot sue A. for the 
trespass ; and before the 9 & 10 Viet. c. 93, not even if B. had died from 
the effects of the tort : (Bro. Max. 752, et seq., 2nd edit.) 

Q. — Has any and what alteration been made in the above maxim by the 
9 & 10 Viet. c. 93 (commonly called Lord Campbeirs Act)'? 

A , — Yes ; by this Act, whenever the death of a person is caused by 
any wrongful act or neglect done under such circumstances as would (if 
death had not ensued) have entitled the party injured to maintain an 
action, and recover damages, then the person who would have been liable 
if death had not ensued, is still liable to an action for damages, although 
the death has been caused under such circumstance as amount in law to 
felony : (sect. 1.) 

Q. — In case of injuiy to a person from which death ensues, is there 
any mode by which compensation can be sought, and by what means, and 
by whom, and for whose benefit, and against whom must it be brought, 
and under what circumstances, if any, can the person to be benefited sue 
in his or her own right, and what species of loss is recoverable in such 
an action (a) 

A . — As before stated, in such a case, an action for damages may be 
maintained for the benefit of the wife, husband, parent, and child of the 
person whose death has been caused : (sect. 2.) (5) It is to brought by 
and in the name of the executor or administrator of the deceased against 
the person who would have been liable if death had not ensued, and 
within twelve calendar months after the death : (sect. 3.) But if there 
be no such executor, &c., or if one, and he does not sue within six 
calendar months after the death, the action may be brought by the 
persons beneficially interested in its result : (27 & 28 Viet. c. 95, s. 1.) 

As regards the species of loss recoverable under this statute, to entitle 
the representatives to recover, it must be the loss of some pecuniary 


(а) The following question is answered by the above : — The husband of a married 
woman, who depends upon him for her support, is killed in accident caused by the 
negligence of a railway company or their servants. Has she any remedy against the 
company ? and if so, state whether under any statute, or at common law. 

(б) The word parent ” is to include father and mother, and grandfather and 

grandmother, and stepfather and stepmother ; and the word ** child ” is to include 
** son and daughter, and grandson and granddaughter, and stepson and stepdaughter 
(sect. 6.) » 
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ad^imtage, either presently or in expectation. Damages are not to be 
given as a solatium to the feelings of the deceased’s representatives, or in 
rsferenoe to the loss of a legal right : {Franklin v. The South-Eastern 
Railway Company, 81 L. T. iSe^, 154.) (a) 

Q. — A. commits an assault upon B., and before action brought B. dies. 
Can B.’s executors or administrators sue A. for the recovery of damages 
for the assault ? 

A, — ^In such a case the executor or administrators cannot sue A. for 
the assault, unless B. died from the effects of the assault. For the 
common law maxim Actio personalis moritur cum persona applies : (Bro. 
Max. 706, 2nd edit.) 

Q. — State the exceptions to the maxim Actio personalis moritur cum 
person^. 

A. — ^Where there has been a trespass to the goods and chattels of 
the deceased, the right of action survives to his executors or adminis- 
trators : (see 4 Ed. 3 ; 25 Ed. 3 ; and 43 Ed. 3.) So the right survives 
in case of injury to real estate if committed within six months before the 
owner’s death, and provided the action be brought within one year after 
his death : (3 <fe 4 Will. 4, c. 42, s. 2. Also under the 9 & 10 Viet, 
c. 93.) 

Q. — Whilst A. is riding in his carriage, his coachman, in driving, 
knocks a man down and injures him. Upon another occasion, when A. 
is not riding in his carriage, his coachman does a similar thing. Can the 
party injured bring an action of trespass against A. in both or either and 
which of these cases ? 

A. — In the first instance, that is, when the master was present, an 
action of trespass could formerly be maintained against him for the 
injury sustained ; whilst in the latter instance an action on the case 
could only be brought : (Arch. Nisi Prius, 299, 436.) The statement of 
claim would now simply state the facts in either case and claim damages. 

Q. — In the case of an injury to a person on the Queen’s highway by job 
horses on a yearly hiring not driven by the job-master’s servant, who is 
liable for it ? 

A. — The person hiring job horses will be liable, as they are not driven 
by the job-master’s servant, otherwise the job-master would be liable : (see 
Arch. Nisi Prius, 436, 437 ; Brooker v. Floyd, 13 L. T. Rep. N. S. 803 ; 
Laugher v. Pointer, 5 B. & C. 547.) 

Q . — In what way is a stage-coach proprietor liable to a passenger 
travelling by his coach, for hurt or injury ? 

A. — He is liable to an action for damages for any hurt or injury arising 
from want of skill in the coachman, for any defect in the construction of 
the coach, or the viciousness of the horses, or for negligence. But if the 


(a) "Where a person injured through the negligence of others has accepted com- 
pensation in full satisfaction and discharge of all claims and causes of action against 
them, his executor cannot, after his death, which resulted from the injuries, maintain 
an action under Lord Oampbell’s Act (9 & 10 Viet. c. 93) for the loss sustained by the 
widow and children of deceased: {^Read v. Great Eastern Railway Company, 18 L. T. 
Rep. N. S. 322.) c 
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htirt or injury sustained be the result of unavoidable accident no action 
lies : (Aston v. Heaveuy 2 Esp. 633 ; Obit. Oont. 469, lltb edit.) 

Q, — ^I£ a traveller by a railway sustain an injury on the journey, will 
he be entitled to compensation, and against whom should he proceed ? 

A,— 11 the injury was occasioned through the negligence of the com- 
pany’s servants, an action may be brought against the company ; (see 
Palmer v. Grand Junction Railway Company, 3 Jur. 559, et infra,) 

Q, — A. sues for damage arising from the negligent conduct of B. how 
far may his right to recover be affected by his own want of care ? 

A, — If A. could, by exercising ordinary care, have avoided the injury, 
or rather if it can be shown that he, by negligence or want of proper 
care, contributed to the accident, it will bar his right to recover : (see Tuff 
V. War7na}i, 27 L. J. N. S. 332 ; Witherley v. Regent's Canal Company, 
6 L. T. Eep. N. S. 255.) (a) 

Q. — ^What is the meaning of the term contributory negligence ” in 
actions for negligence, and give an instance in which proof of such 
negligence will defeat an action ? 

A, — Contributory negligence ” means that the person injured has by 
his own negligence contributed to the immediate cause of the accident. 
As if a person carelessly crosses in front, or gets out, of a train in motion, 
and is thereby injured, he cannot recover. But in case of damage by col- 
lision between vessels through mutual negligence, the total loss is equally 
divided between them : (see 36 & 37 Viet. c. 66, s. 25, sub-sect. 9,) 

Q. — In an action for an injury caused by the bite of a savage 
dog, what may the defendant put the plaintiff to prove in support of his 
action ? 

A, — That the defendant was aware that the animal was savage, and did 
not take suflScient measures to prevent it doing mischief : (Arch. Nisi 
Prius, 422; Gladnitm y. Johnson, 15 L. T. Eep. N. S. 476; Miller v. 
Kimhray, 16 ih. 360.) If, however, the dog bit sheep or cattle, the 
plaintiff is entitled to recover without such proof : (28 & 29 Viet. c. 60.) 

Q , — State some of the nuisances affecting dw’elling-houses and lands, 
for which an action will lie. 

A, — If a man sets up an offensive trade, as a tallow-chandler’s, or main- 
tains an offensive thing upon the premises, as a dung-heap, the stench 
from which renders the air unwholesome, and the enjoyment of property 
uncomfortable, these are nuisances for which an action will lie. Various 
other instances may be mentioned, as obstructing lights, or diverting 
watercourses : (xirch. Nisi Prius, 420, et seq.) 

Q. — Will an action lie against a railway company by the owner of n 
house, none of whose property has been taken, by the company, for com- 
pensation in respect of injury done to the house by vibration or smoke ? 
What is the leading case on the subject ? 

A, — The use of locomotives is an act expressly authorised, if it be done 


(a) The following question may be answered from the above : A person is injured 
97hilst travelling oli a railway. State a case in which he has a remedy, and when he 
none, against the company. * 
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iix the ordinary course of the business of the railway, without negligence, 
and injury caused thereby will be damnum absque injuria,' ' so that an 
action will not lie against the company. The leading case on the subject 
is Brand and Wife v. Hammersmith and City Railway Company, L. Rep. 1 
Q. B. 130. 

Q. — What is the nature and character of injury to a reversionary 
interest in lands or houses which the party entitled to the reversion has a 
right of action to recover damages in respect of, and what is the nature 
of the remedy ? 

A, — The injury must be such as to afPect the inheritance, as in the case 
of a tenant for life committing waste by palling down buildings, or felling 
timber. The reversioner may maintain an action, and obtain an injunction 
against the repetition or continuance of the injury. 

Q. — How should a person proceed for damages against a wilful trespasser, 
when they would not amount to 5/. ? 

A. — Summarily before a justice of the peace, and on conviction the 
offender may either be imprisoned alone, or imprisoned and kept to hard 
labour for a term not exceeding two months, or pay a sum not exceeding 
51., and a further sum as compensation for the damage not exceeding 51. ; 
which, in the case of private property, is to be paid to the injured party. 
Sect. 5 of the Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49) must 
be read with this answer. 

Q. — When is a person liable as executor de son tort 

A . — If a person not appointed executor intermeddle in that character so 
as to exceed offices merely of kindness and charity, he will make himself 
executor de son tort, liable to others without himself being armed with 
any legal rights ; (Matt. Exors. 80, 96, 2nd edit.) 

Q. — May the owner of a horse which has been taken from him retake 
it in any and in what place ? 

A. — He may retake it whenever he happens to find it, so that it be not 
done in a riotous manner, or attended with a breach of the peace, which 
retaking is termed recaption. But if a horse is feloniously stolen, it seems 
the owner may break open a private stable, or enter the grounds of another 
to retake it, if he has reason to suspect that it is there, but not otherwise : 
8t. 0. 245, 8th edit.) 

CJ. — What is meant by a sale of goods in market overt ? Supposing 
such goods to have been stolen from the true owner, will the purchaser 
under any, and what circumstances, obtain a legal title to the goods ? 

A. — The general rule is, that a man who has no property in goods can- 
not by making a sale transfer the property therein to another. There is 
an exception to this principle where goods are sold in market overt, 
which is a fair or market held at stated intervals in a particular place by 
virtue of a charter or prescription. The exception only applies to bond fide 
sales commenced and perfected in market overt, not to gifts or pawns 
therein. In the city of London every shop is, on every day except Sunday, 
market overt for goods usually dealt in there. Such sale, however, does 
not bind the Crown: (Chit. Cont. 11th edit.) When the owner from 
whom goods have been stolen has prosecuted the guilty party to con- 
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Tiotion, he is entitled to a return of the stolen goods : (see 24 A; 25 Viet, 
c. 96, 8. 100.) 

Q. — What remedies has the real owner of goods wrongfully sold by 
an auctioneer to a hond fide purchaser for value ? 

A , — ^Unless the auctioneer is the agent of the real owner, the purchaser 
will have no title whatever as against him, unless perhaps in some cases 
where the goods are sold in market overt. But where the auctioneer has 
been entrusted with the goods for sale, and has acted contrary to his 
instructions or his authority has been revoked, the remedy of the real 
owner will be agiinst the auctioneer only: (Add. Torts 5th ed. 418; and 
see Factor’s Acts, 6 Qeo. 4, c. 94 ; 5 & 6 Viet. c. 39, and 40 & 41 Viet, 
c. 39). 


THE SUPREME COURT AND ITS JURISDICTION, &c. 

Question , — What are the divisions of the Supreme Court ? 

Answer , — It is divided into Her Majesty’s High Court of Justice,” 
which has original jurisdiction and also appellate jurisdiction from inferior 
courts ; and '‘Her Majesty’s Court of Appeal,” which has appellate 
jurisdiction with such original jurisdiction as may be incident to the 
determination of any appeal: (1873 Act, s. 4.) 

Q — Of what is the Court of Appeal composed ? 

A , — Of four ex oficio judges and five ordinary justices of appeal : 
(39 & 40 Viet. c. 59, 8. 15 ; 44 45 Viet. c. 68, s. 3.) These latter 

except Baggallay, L.J. are liable to go circuit, and to be included in 
commissions of assize. ^ 

The ex officio judges are the Lord Chancellor (the President), the Lord 
Chief Justice of England, the Master of the Rolls, and the President of 
the Probate, Divorce, and Admiralty Division. 

The ordinary judges are now styled Lords Justices of Appeal : (40 Viet, 
c. 9.) 

And the Lord Chancellor may request in writing the attendance of an 
additional judge from any one or more of the Common Law and Probate 
Divisions (to be selected by the Division) to attend the sittings of the 
Court of Appeal : (1875 Act, s. 4.) 

Q. — What jurisdiction vests in the Court of Appeal ? 

A, — 1. All jurisdiction and powers of the Lord Chancellor and of the 
Court of Appeal in Chancery in the exercise of his and its appellate 
jurisdiction, and of the same court as a Court of Appeal in Bankruptcy. 
2. All jurisdiction and powers of the Court of Appeal in Chancery, of the 
County Palatine of Lancaster, and all jurisdiction and powers of the 
Chancellor of the Duchy and County Palatine of Lancaster. 3. All 
jurisdiction and powers of the Court of the Lord Warden of the Stannaries, 
assisted by his assessors, including all jurisdiction and powers of the said 
Lord Warden when sitting in his capacity of judge. 4. All jurisdiction 
and powers of the Court of Exchequer Chamber, (a) 5. All jurisdiction 

vested in or capable of being exercised by Her Majesty in Council, or 
the Judicial Committee of Her Majesty’s Privy Council, upon appeal 


(a) This includes appeals from the Lord Mayor’s Court ; {Jhe Blandte v. Reuter's 
Telegraph Company,, Times,, Ist May, 1876.) 

• E 2 
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from any judgment or order of the High Court of Admiralty, or from any 
order in lunacy made by the Lord Chancellor, or any other person having 
jurisdiction in lunacy : (1873 Act, s. 18.) 

Q. Into what five Divisions was the High Court of Justice divided ? 

A. — 1. The Chancery Division, consisting of the Lord Chancellor 
(President thereof), the Master of the Bolls, and the three Vice- 
Chancellors, and Mr. Justice Fry : (40 Viet. c. 9.) 

2. The Queen’s Bench Division, consisting of the Lord Chief Justice of 
England (President thereof) and the other judges of the Court of Queen’s 
Bench. 

3. The Common Pleas Division, consisting of the Lord Chief Justice of 
that Court (President thereof) and the other judges of that court. 

4. The Exchequer Division, consisting of the Lord Chier Baron 
(President thereof) and the other Barons, but these three Common Law 
Divisions are now consolidated into the Queen’s Bench Division by order 
of council dated 16th day of December, 1880. 

5. The Probate, Divorce, and Admiralty Division, consisting of the 
Judge of the Court of Probate and of the Court for Divorce and Matri- 
monial Causes, and of the Judge of the High Court of Admiralty : (1873 
Act, s. 31.) 

Q — What jurisdiction vests in the High Court of Justice ? 

A . — It includes (1) the High Court of Chancery as a Common Law 
Court as well as a Court of Equity, including the jurisdiction of the 
Master of the Bolls as a Judge or Master of the Court of Chancery and 
any jurisdiction exercised by him in relation to the Court of Chancery as 
a Common Law Court. 

(2) The Court of Queen’s Bench. 

(3) The Court of Common Pleas at Westminster. 

(4) The Court of Exchequer, as a court of revenue as well as a 
Common Law Court. 

(5) The High Court of Admiralty. 

(6) The Court of Probate. 

(7) The Court for Divorce and Matrimonial Causes. 

(8) The Court of Common Pleas at Lancaster. 

(9) The Court of Pleas at Durham. 

(10) The Courts created by Commissioners of Assize of Oyer and 
Terminer, and of Goal Delivery, or any such commissions. 

The jurisdiction of this Act transferred to the High Court of Justice 
includes (subject to the exceptions hereinafter contained) the jurisdiction 
which at the commencement of this Act was vested in, or capable of being 
exercised by, all or any one or more of the judges of the said courts 
respectively sitting in court or chambers or elswhere when acting as 
judges or a judge in pursuance of any statute, law, or custom, and all 
powers given to any such court, or to any such judges or judge, by any 
statute, and also all ministerial powers, duties, and authorities, incident 
to any and every part of the jurisdiction as transferred : (1873 Act, 
s. 16.) 

Q. — What were the limits of the jurisdiction of Her I4,ajesty’s Superior 
Courts of Oommofl Law at Westminster ? 
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A , — ^Tlieir jurisdiction was limited to England and Wales and tlie tovni 
of Berwick-upon-Tweed. But it must be remembered tbat, if tbe cause of 
action accrued here, parties might be sued in our courts and served with 
process abroad. And in transitory actions, if the parties were here, they 
might be sued here, although the cause of action accrued abroad : (Chit. 
Arch. 238, 13th edit.) And, further, by the 31 & 32 Viet. c. 54, a 
register of English judgments is kept at Dublin and Edinburgh, &:c. ; by 
means of certificates of judgments there sent, the courts to which the 
certificates are sent have the same control over the judgments as 
regards execution as they have over tbeir own judgments. By the 
1873 Act, s. 16, this jurisdiction was transferred to the High Court of 
Justice. 

Q. — Is a right to sue accruing in foreign parts taken away by a residence 
abroad of him to whom it accrues ? 

A, — ^If the cause of action accrues abroad, and the plaintiff is also 
abroad, yet if the defendant is here, and the cause of action is transitory 
the defendant may be sued here, if the claim be not statute barred. But 
if the cause of action accrues abroad, and both plaintiff and defendant are 
abroad, no action lies here : (Pat. &Mac. Pr. 3, 4 ; and see Chit. Oont. 91, 
9th edit.) 

Q. — State what are the usual matters referred by the court to one of 
the masters. Also state what matters can be disposed of by the Masters 
at Chambers. 

A . — They are to examine witnesses before trial when necessaiy; to 
ascertain damages on interlocutory judgments when the amount is sub- 
stantially a matter of calculation ; causes which involve matters of account 
which cannot be tried in the ordinary way ; and applications made to the 
court involving long affidavits. The masters are also empowered to exer- 
cise all such authority and jurisdiction as may be exercised by a judge at- 
chambers except in the following : 

All matters relating to criminal proceedings or to the liberty of the 
subject. 

The removal of actions from one division or judge to another division 
or judge. / 

The settlement of issues, except by consent. 

Inspection, under Ord. LII., r. 3. 

Appeals from district registrars. 

Interpleader, if all parties consent to a final determination of the 
question in dispute, without a jury or special case, except the sum is less 
than 50/., and one of the parties desires such determination, when the 
question will be decided by the judge, unless the parties agree to refer 
it to the master. 

Prohibitions. 

Injunctions and other orders under sub-sect. 8 of sect. 25 of the 1873 
Act or under Ord. LII., rules 1, 2, and 3 respectively. 

Awarding of costs, other than the costs of any proceeding before such 
master. 

Eeviewing taxation of costs. 

Acknowledgffients of married women : (Ord. LIV., rules 2 and 2 a,) 
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Q.— Objection was made to an affidavit tbat tbe deponent bad not 
inserted any description of himself or his residence ; was this a good 
objection ? 

A . — Yes ; for by Add. Eules^ April, 1880, every affidavit must state the 
description and true place of abode of the deponent ; (Order XXXVII., 

r. 3 b.) 

Q. — What are the requisites to the form of the jurat to an affidavit ? 

A. — The jurat consists of a short statement when, where, and before 
whom the affidavit was sworn, and, if several deponents, by whom. And 
if there be any interlineation or erasure in the jurat, the affidavit cannot 
be read or made use of, unless the interlineation is authenticated by the 
initials of the officer taking the affidavit, or, in the case of an erasure, 
unless the words or figures written over the erasure are rewritten and 
signed or initialled in the margin by the officer taking it : (Add. Rules, 
April, 1880, Order XXXVII., r. 3e.) 

Q . — What is the form of a jurat when there is more than one 
deponent ? 

A. — When several deponents are sworn their names must appear in 
the jurat, thus : Severally sworn by the above-named deponents, A., B., 
and 0.,” &c., and if they are all sworn together, “ Severally sworn by all 
the above-named deponents,” &c., is sufficient: (Add. Rules, April, 1880, 
Order XXXVII., r. 3o.) 

Q . — If there be two or more deponents to an affida\dt, and the names 
of all be not mentioned in the jurat, or if the jurat omit to state the day 
on which the affidavit was sworn, what will be the consequence ? 

A , — The affidavit cannot be read unless it is amended by leave. 

Q. — ^Before whom are affidavits sworn in the country ? 

A . — They are sworn before commissioners appointed to take affidavits 
in the Supreme Court : (Sm. Act. 2nd edit., by Foulkes, 89.) 

Q . — What is required to be sworn in an affidavit of merits ? ” 

A , — That the defendant has “a good defence to the action upon the 
merits ” : (see fully Chit. Arch. 800^ 13th edit.) 

Q. — By whom may an affidavit of increase be made ? 

A , — ^By the solicitor in the cause, or his managing clerk if he swears 
that he had the management of tbe cause. 

Q. — Have any, and what, alterations been recently made as to the form 
of affidavits ; and, if the alteration is not adopted, in what way will the 
costs be affected ? 

A. — ^Affidavits to be used in any civil proceedings are now to be drawn 
up in the first person, divided into paragraphs, to be numbered consecu- 
tively, and as nearly as may be confined to a distinct portion of the sub- 
ject. They must be written or printed bookways, and confined to such 
facts as the witness is able of his own knowledge to prove, except on inter- 
locutory motions, when statements as to belief, with the grounds thereof, 
may be adnoitted : ^Order XXXVII., rr. 3 and 3a.) 
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Motions and Rules — Summonses and Orders, 

[Note. — Applications are made to the court hy motion^ and if granted are followed by 
<t rule. Applications at chambers are made by summons followed by an orcfe?-.] 

Q. — ^Upon service of a rule or order, must the original always be 
shown ? 

A. — No ; this is only necessary when sight is demanded or the service 
be with a view to an attachment : (B. G. 163.) 

Q. — When personal service of a rule is not required, will putting it 
under the door of the defendant's chamber or place of business, or into 
the letter box, be sufficient ? or what is further required to make it 
good ? and where a rule nisi is improperly served, can it ever be made 
absolute ? 

A, — Putting a rule under the door of the defendant's chambers, &c., 
will not be sufficient unless there be a notice requiring papers to be so left, 
or unless you afterwards call and ascertain that it has been received. If 
there is any irregularity in the service of a rule nisi, the party’s appearing 
and showing cause against it will, in general, be a waiver of the irregularity ; 
and if no sufficient cause be shown, it may be made absolute : (Chit. Arch. 
176, 1105, 13th edit.) 

Q. — Is a party taking out a summons before a judge entitled to an order 
on the return thereof, or must he take any further step ? 

A. — Such summonses are now entered in a printed list, and are called 
over in their order. If only one party appears, an order may be made 
ex parte upon an affidavit of service, either granting or dismissing the 
application, as the case may be, and either with or without costs : (Regu- 
lations for Conduct of Business at Judges' Chambers, 11th November, 
1878 .) 

Q. — ^Before what hour must service of pleadings, notices, summonses, 
orders, rules, and other proceedings be made, to prevent the service being 
deemed as made on the following day ? 

A, — Before six o’clock, p.m. ; except on Saturdays, when it must be 
made before two o’clock, p.m. If made after six o’clock, p.m., on any 
day except Saturday, the service will be deemed as made on the following 
day ; and, if made after two o'clock, p.m., on Saturday, the service wiD 
be deemed as made on the following Monday: (Order LVIL, r. 8.) 

Q. — How can the order of a judge or master be enforced ; and has any, 
and what, alteration in the law on this subject been made by the Judica- 
ture Acts or the Rules under them ? 

A, — ^Formerly at common law every order of a judge had to be made a 
rule of court, after which it was enforced by attachment, or if for payment 
of money by execution. Now by Order XLII., r. 20, every order of a 
court or judge is enforced in the same manner as a judgment, and this was 
the old practice in Chancery. 

Attachment, 

Q , — ^What is the nature of a writ of attachment ? and when it is issued 
against the sheriff, to whom is it directed ? 

A, — writ of attachment is a judicial writ which commands a taking, 
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apprehending, or seizing : (Holth. L. D., 2nd edit.) A party guilty of a 
contempt of court is punishable by attachment. In ordinary oases the 
writ is directed to the sheriff ; but attachments against the sheriff are 
directed to the coroner: (see Sm. Act. 184, 2nd edit, by Foulkes.) 

Q,_15’ame some of the cases in which the court will grant an attach- 
ment. 

A, — Disobeying a rule of court is a contempt of that particular court 
and punishable by attachment. An attachment will lie for a libel on the 
court and also against the sheriff for not returning the writ, or bringing 
in the body. An attachment also lies against a witness for non-attendance 
at the trial, if served with a subpoena requiring his attendance : (see post, 
tit. Execution,” and note.) 

Q. — What service is necessary to enable a party to obtain an attach- 
ment ? 

A. — Personal service is necessary as a general rule, and the original 
rule should be shown. There are, however, circumstances which are 
deemed equivalent to personal service : as, if the party admits the rule to 
be then in his possession, or shows cause against it ; or where he prevents 
an actual personal service by violence : (see Arch. New Pract, 637, 121, 
2nd edit.) 

Q . — How do the courts proceed in cases of contempt ? 

A. — They punish the party guilty of it by attachment : (Sm, Act. 184, 
edit., by Foulkes.) 

Q. — In what cases are rules for attachment absolute in the first 
instance ? 

A, — ^For non-payment of costs on a master’s allocatur, and against a 
sheriff for not obeying a rule to return a writ or to bring in the body of a 
prisoner. In other cases formerly the rule was a rule msi : (R. G. 168; 
But by Order LIU., r. 2, no rule or order to show cause is now to be 
granted in any action except where expressly authorised by the rules. 


FORMS OF ACTION, &o., AND PRELIMINARIES TO THE 

COMMENCEMENT OF AN ACTION, (a) 

Question . — What is an action ? 

Answer . — The means pointed out by law of obtaining the remedy of 
a civil injury. It is defined also as that formal course of proceeding which 
a party seeking to enforce a right is by law bound to adopt : (Sm. Act. 1, 
2nd edit., by Foulkes.) 

Q . — What were the principal causes of action at common law ? 

A . — They were the following : 1. Detention of debt. 2. For trespass, 
which might be either to a man’s person, or his goods or lands. 3. For 
libel or slander. 4. For a conversion of goods. 5. For use and 
occupation. 6. For fraudulent misrepresentation. 7. For false im- 


(a) The names of the old forms aro still used to describe the nature of actions. 



70B1C OF ACTION, STO* 


59 

priBonment. 8. For a private nuisance, or a public one from which a 
person has sustained a particular injury. 9. For an excessive or wrongful 
distress. 

Q, — ^What was the meaning of a local and of a transitory action ? and 
what actions were local and what transitory ? 

A, — Local actions were founded on such causes of action as necessarily 
referred to some pai'ticular locality, as in the case of trespass to land ; 
while transitory actions were founded on such causes of action as might be 
supposed to take place anywhere, as in the case of trespass to goods, 
Beal actions were always in their nature local ; personal actions were, for 
the most part, transitory. And local actions were (unless otherwise 
specially ordered) tried in the county in which the cause of action arose, 
and by a jury of that county ; while transitory actions were tried in any 
county, at the discretion (in general) of the plaintiff : (see 3 St. 0. 374, 
8th edit.) By Order XXXVI., r. 1, there is now no local venue for the 
trial of any action. Actions will in future be tried in Middlesex, unless 
plaintiff name in his statement of claim some other county or place, or a 
judge otherwise order. 

Q. — State the maxim of law that applies to transitory actions. 

A, — The maxim applying to transitory actions is Dehitum et contractus 
sunt nullius loci : (Bulwevs case, 7 Eep. 3, a ; Mostyn v. Fabrigas, 1 Sm. 
L. C. 652.) (a) 

Q. — In adjudicating on causes of action which have risen abroad, by 
what laws and practice are the courts of this country governed ? 

A, — If the cause of action be transitory, an action thereon may be 
brought here, the merits being determinable according to the law of the 
country where the cause of action arose, or the law of the country with 
reference to which the contract was made. The practice, however, being 
governed by our laws, (a) Where, however, the venue was local, no action 
could be maintained in the Superior Courts here, if the locus in quo was 
abroad ; as for breaking a close in Canada (see Lush's Pr. 1, 3rd edit.) ; 
but it would be otherwise now : (see Whitaker v. Forbes, 45 L. J. 140.) 

Q.— What is the distinction between liquidated and unliquidated 
damages ? Give instances of actions in which each species of damages is 
recoverable. 

A. — ^Liquidated damages is where the amount to be recovered is fixed 
and certain, as in an action for debt. Unliquidated, where the amount to 
be recovered is uncertain ; as where an action is brought for an assault. 


(a) It is a general rule, although not universally true, that a contract made abroad, 
if good according to the lex loci contfactus, would be good in England: {The Sussex 
Peerage case, 1 01. & Fin. 85.) Immoral contracts, though valid abroad, would not 
be enforced here : (Story’s Confl, Laws, ss. 268, 269.) If the law of this country 
conflicts with foreign law there is no comity of nations which requires our law to 
give way: (t6. s. 326.) In Mostyn v. Fabrigas^ it was held that trespass and false 
imprisonment lay in England by a native Minorquin against the governor of Minorca, 
for such injury committed by him in Minorca : (1 Sm. L. 0. 652 and notes.) This 
is the leading case as to torts. See also Scott v. Lord Seymour (6 L. T. Rep. N. S. 
607.) If a charter party does not provide otherwise, the law of the country to 
which the ship belongs governs the contract, as a general rule : {Lloyd v. 

L. Rep. 1 Q. B. 116.) 




60 


OOMMON LAW DIYIBIOK. 


Again, in an action for liquidated damages, judgment by default is final ; 
but, for unliquidated damages, it is only interlocutory, and the amount 
must be assessed either on a writ of inquiry or before a master of the 
court (3 St. 0. ch. 5), or in any other way in which a question arising in 
an action may be tried as a court or judge may direct : (see Order XDI., 
r. 6.) 

Q. — Explain the difference between penalties and liquidated damages. 

A, — As to liquidated damages, see preceding answer. The legal opera- 
tion of a penalty is not to cause a forfeiture of the whole amount, but 
only enough to satisfy the actual damage sustained. 

Q. — What was an action of assumpsit ? 

A. — It was an action which laid for the recovery of damages for the 
breach of any simple contract. It laid on bills of exchange, on promissory 
notes, on policies of insurance, on loans, sales, guarantees ; in fact, in 
almost all the cases which are of most frequent practical occurrence : 
(Sm. Act. 47, 10th edit. ; 3 St. C. 372, 8th edit.) 

Q. — What was an action of covenant ? 

A. — Covenant laid where redress in damages was sought for the breach 
of a covenant, that is, of an agreement by deed. There are now no 
special forms of actions, but actions on deeds will still be called actions 
of covenant, and similarly in the case of trover, &c. ; (Sm. Act. 2nd edit, 
by Foulkes, 30.) 

Q. — What were the principal actions at common law arising upon con- 
tract, their respective incidents and comparative advantages ? (a) 

A, — The actions of assumpsit, debt, and covenant, arise upon contract, 
and were transitory actions, (b) Assumpsit might be brought for the 
breach of any simple contract, but debt was of limited application, and 
laid only where there was a privity of contract between the parties ; and 
covenant could only be maintained where the contract was under seal. 
On the other hand, debt laid on matters of record, and on contracts under 
seal as well as on simple contracts, if the amount was liquidated, whereas 
assumpsit could only be brought on simple contracts. Again, a judgment 
by default in an action of debt was final ; but in assumpsit and covenant 
it might be interlocutory : (3 St. C. ch. 7, 8.) 

Q — What are the essentials of a simple contract for the breach of 
which an action can be maintained ? 

A. — There must be (1) the mutual assent of two or more persons able 
to contract ; (2) a valuable consideration, which must not be illegal or 
immoral ; (3) something to be done or omitted, which is the subject of 
the contract; and if this subject is within the 4th or 17th sections of 
the Statute of Frauds or within any other statutes, their requirements 
must be complied with : (2 St. C. 54, &c. 8th edit. ; Chit. Oont. 8, 
11th edit.) 


(а) The following questions may be answered from the above ; What was the 
difference between an action of assumpsit and debt? State what actions at common 
Jaw were founded upon contract, adding whether they were local qr transitory. 

(б) The actions of^account and annuity were also founded on contract. 
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Q. — State what common law remedy is open to a mortgagee to obtain 
repayment of the money advanced by him on the security of the mort- 
al. — ^After default he may sue on his bond or covenant, if one, and 
proceed to eject the mortgagor, and any of his tenants who became such 
after the mortgage {Keech v. Hall, 1 Sm. L. 0. 574) ; and he could now 
do this in the Common Law Divisions of the High Court of Justice. 
He may also give tenants, who were such prior to the mortgage, notice to 
pay rent to him, and distrain for the same : {Moss v. Gallimore, 1 Sm. 
L. C. 627.) 

Q. — A. lends B. 20/. to be paid on a certain day ; B., after the day is 
past, enters into a contract with A. under seal to pay the amount. Can 
A. sue B. for money lent ? 

A, — A. cannot sue B. for money lent, as the deed operates as an 
extinguishment of the simple contract, being a security of a higher 
nature. A. must, therefore, sue B. on the deed ; (see Chit. Cont. 7, 
11th edit. ; Arch. Nisi Prius, 83, &c.) 

Q. — What was an action in trover ? 

A, — It was a species of trespass on the case, and laid for the recovery 
of damages against a person who had found or obtained another’s goods, 
and wrongfully converted them to his own use, from which finding and 
converting it derived its name : (Sm. Act. 30, 2nd edit, by Foulkes.) 

Q . — What amounts to such a wrongful interference with the goods of 
another as would amount to a conversion in respect of which an action in 
the nature of trover would lie ? 

A, — The conversion or interference must be an asportation or disposal 
of a chattel for the use of the defendant or some other person, or an 
assertion of right to the dominion over it by the defendant, and a refusal 
to deliver it up at all, or except on conditions which the defendant has- 
no right to impose, or a wilful destruction of it, or a detaining it, so as to 
deprive the owner of the dominion over it : (see Smith’s Manual of 
Common Law, sect. 1317.) 

Q. — What was an action of detinue, and what alteration in the law as 
to the result of an action of detinue was made by the Common Law Pro- 
cedure Act, 1854? 

A. — Detinue laid to recover goods and chattels, or deeds and documents 
unlawfully detained : (Sm. sup,) By the Procedure Act, 1854, by leave 
of judge, execution might issue for the return of the chattel detained, 
without giving the defendant the option of paying its value (see sect. 78 ; 
also 19 & 20 Viet. c. 97) ; but under the Procedure Act, 1860, the court 
or a j[udge might give the defendant leave to pay money into court to the 
value of the’goods : (see sect. 25.) The praintiff might have the assessed 
value at his option without leave : (17 & 18 Viet. c. 125, s. 78.) 

Q. — What was the material difference between trover and detinue 
respectively ? 

A , — ^In trover only the value of the chattel was recoverable ; in detinue 
the judgment was for the chattel or its value : (3 St. 0. 442, 443, 8th 
edit., et supra,) » 
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Q. — Was there any, and what, proceeding at common law under which 
the plaintiff could recover a specific chattel ? 

A, — ^Yes, detinue might be brought ; and by the 19 & 20 Viet. c. 97, if 
there was a contract to deliver specific goods for a price, the jury might, 
by leave of the judge at the trial, find what the goods were, what the 
plaintiff had to pay for the same, and by the leave of the court or judge 
execution might issue for the goods on payment of the price. 

Q. — Can an action be supported on a lost bond or deed where the loss 
can be accounted for, and the once existence of the original proved ? 

A , — As profert and oyer are no longer necessary, such an action may 
now be maintained : (see 15 & 16 Viet. c. 76, s. 5 

Q. — ^Is a civil action maintainable in any case in which the cause of 
action constitutes an indictable offence ? 

A , — Not as a general rule, if such offence amounts to a felony. The 
civil remedy is, however, only suspended; for, after the injured party has 
done his duty to society by bringing the offender to justice, he may 
maintain an action for the same cause as that on which the criminal 
prosecution was founded: (see Broom's Com. 100, 101, and note a, 
3rd edit.) 

The cases of assault and libel are exceptions to the above rule, being 
only misdemeanours also actions under 9 & 10 Viet. c. 93 (com- 

monly called Lord Campbell’s Act), for compensation in the case of a 
personal injury resulting in death ; and forging trade marks, &c. 
(25 & 26 Viet. c. 88, s. 2) ; also actions under 22 & 23 Viet. o. 35, s. 24, 
against sellers, mortgagors, solicitors, or agents for concealing title or 
falsifying a pedigree. 

Q. — How can the recovery of possession of a house be effected ? 

A <. — By action in the High Court of Justice. There is also a summary 
remedy in the County Courts, and before a magistrate, in certain cases 
between landlord and tenant upon the ending of the term or interest of 
the tenant : (3 St. C. ch. 8.) 

Q . — In the case of seduction who is the proper party to bring the 
action, and for what is the action brought ? 

A, — The action may be brought by the employer; it cannot be main- 
tained by the parents of the seduced, as such, nor by the daughter herself 
(for Volenti non fit injuria) ; but a father may sue in the character of 
employer, if the daughter were livilig at home at the time of the injury 
committed, and in his service. The action is usually brought for loss of 
service {per quod servitium amisit): (3 St, 0. 456, 8th edit. ; Arch, Nisi 
Prius, 304.) 

Q. — How was a contract by matter of record enforced ? 

A. — ^Either by an action of debt, or by scire facias, or writ of revivor : 
(see 3 St. 0. 372, 594, 595, 8th edit.) 

Q . — How were contracts under seal enforced ? 

— Either by an action of covenant or debt. Covenant would lie in 
every case of an agreement under seal, and where the damages were 
unliquidated it was the only remedy. As for a breach of a covenant in a 
lease on the part of the tenant to repair, see 3 St. 0. 447, 8th edit. 
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Q . — ^Mention some of the causes of action which do not survive to 
executors. 

A. — Notwithstanding several statutory exceptions (see ante, p. 48), the 
maxim, Actio personalis moritur cum persond still applies where a tort is 
committed to a man’s person, feelings, or reputation, as for assault, libel, 
slander, or seduction of his daughter, or breach of promise ; in such cases 
no action lies at the suit of the executors or administrators : (Bro. Max. 
702, 708, 2nd edit.) 

Q. — ^What were the forms of action founded on tort ? and state what 
was the gist of each action. 

A. — They were the following : 1. Trespass. 2. Case. 3. Trover. 4. 
Detinue. 5. Eeplevin. 6. Ejectment. 

The gist (or foundation, see Holth. L. D. 2nd edit.) of the action of 
trespass was the immediate violence with which the injury was accom- 
panied ; case, the consequential injury resulting from the tort ; trover, 
the wrongful conversion of goods and chattels ; detinue, the wrongful 
detention ; replevin, the illegal taking and detaining of goods and chattels ; 
and the gist of ejectment was the improper withholding of land : (see 
3 St. 0. 372, et seq., 8th edit.) 

Q. — What was the distinction between actions of contract and of 
tort? 

A , — Actions of contract arose out of the responsibility which resulted 
from the breach of a voluntary engagement of one individual with 
another ; whilst actions of tort arose from liabilities which originated in 
wrongs unconnected with contract, and were either an infringement of a 
legal right, or the violation of a legal duty : (Broo. Com. 642, 3i'd edit. ; 
Chit. Cont. 1, 11th edit.) 

Q. — A., B., and 0. are sued together on a joint promissory note ; they 
are also sued for breaking and entering a close, and judgment is recovered ; 
but execution is levied against A. alone in each action. Has A. a right to 
compel contribution from his co-defendants in either action ? 
iA. — ^Yes, in the action upon a promissory note, for the law allows con- 
tribution between defendants ex contractu. But as to the action of trespass, 
A. will be unable to compel B. and 0. to contribute, unless A. was not 
aware that the trespass was illegal, or if its nature was doubtful ; for as a 
general rule, there is no contribution between wrongdoers : (see Merry • 
weather v. Nixan, 2 Sm. L. 0. 546 ; and notes to Lampleigh v. Braithwaite, 
1 Sm. L. 0. 161.) 

Q. — ^What is the meaning of a set-off ? and mention instances in 
which debts or demands may and may not be set off against each 
other, (a) 

A, — A set-off is a demand which the defendant in an action sets up 
against the plaintiff’s demand, so as to counterbalance that of the plaintiff, 
either altogether or in part : (Holth. L. D. 2nd edit.) 

The plaintiff’s claim and the subject of the set-off must still be mutual 
debts : {Newell v. Provincial Bank of England, 34 L. T. Eep. N. S. 638.) 


(a) Also put thpB : Can a set-off be pleaded to a special count for unliquidated 
damages ? Give the reason for your answer. 


9 
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Formerly it could not be a claim merely sounding in damages, and 
must bave been a legal and not a mere equitable debt, and due and 
payable at tbe commencement of the action. It must not be statute- 
barred : (see 2 Geo. 2, c. 22 ; 8 Geo. 2, c. 24 ; Arch. Nisi Prius, 122-124.) 
By Order XIX., r. 3, the defendant may now set off any right or claim 
whether it sound in damages or not, and by the 1873 Act, s. 24, 
sub-sect. 3, any equitable estate or right (in addition to any legal) may 
be set up by a defendant by way of counter-claim, and by Order XXII., 
r. 10., the defendant may take judgment for any balance due to him, or 
such relief as he may be entitled to on the merits of the case. 

Q. — ^Is it compulsory on a defendant to set off his claim against the 
plaintiff’s demand in an action brought by the plaintiff ? or can he bring 
his action for the amount of his set-off ? 

A, — It is not compulsory on the defendant to set off his claim against 
the plaintiff’s, but it is generally advisable fbr him to do so, especially 
under the new procedure. He may, however, bring his action for the 
amount of his set-off : {Bashwell v. Browne, 2 Burr. 1229.) 

Q . — Jones and Wilkinson bring an action against Bennett to recover 
100/. due from him to them jointly. Wilkinson alone owes Bennett 50/. 
Can Bennett set off this 50/. in the action against him ? and if not, why 
not ? 

A. — Bennett cannot do so because the debts are not mutual, which is 
one of the essentials necessary to set off one debt against another : (see 
Arch. Nisi Prius, 124.) But a defendant is not precluded from the 
beneiit of a set-off because there is a misjoinder of plaintiffs in the action : 
(23 & 24 Viet. c. 126, s. 20.) It is submitted that under the 1873 
Act, 8. 24, sub-sect. 3, the defendant might now obtain relief against 
Wilkinson in such action if properly claimed in his defence. 

Q. — Where the defendant pleads a set-off, and proves more than the 
plaintiff’s claim, can the defendant obtain the benefit of such overplus, and 
how ? 

A . — Formerly he could not without a fresh action {lleniwll v. Fairlamb, 
3 Esp. 104) ; but he can now, under Order XXII., r. 10, have judgment 
for the balance due. 

Q. — ^If too many plaintiffs are joined in an action, can the defendant 
have the benefit of a set-off against all, or any, and which of them, 
separately ? 

A . — A defendant having pleaded a set-off in such a case is entitled to 
the benefit thereof, against all the plaintiffs originally joined ; or all the 
plaintiffs entitled to recover: (23 <fe 24 Viet. c. 126, s. 20; and see 
supra,) 

Limitations of Actions, 

Q , — Within what time must an action of debt on simple contract, or 
on a specialty, be brought, except in cases of disability ? 

A. — An action to recover a simple contract debt must be brought 
within six years from the time the cause of action accrued, and to recover 
a debt on specialty within twenty years from the accruing of the cause of 
action ; saving in all cases the right of persons under disability, as infants, 
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feme coverts, persons non compos mentis ; and, as to the debtor, being 
beyond the seas : (see 21 Jac. 1, c. 16 ; 3 &; 4 Will. 4, o. 42 ; 13 & 20 
Viet. 0. 97.) 

Q.— In what cases of disability may actions be brought after the dis- 
ability ceases ? 

The cases of disability have been already mentioned; a party 
under any of those disabilities is at liberty to bring his action within the 
same period after the removal of the disability as is allowed to persons 
having no such impediment : (4 Anne, c. 16, s. 19 ; 3 & 4 Will. 4, c. 42, 
s. 3 ; 3 St. C. 491, et seq,, 8th edit.) 

Q. — Is a party assaulted limited to any particular time within which he 
can sue for the assault ? What difference is there between false imprison- 
ment and slander in this respect ? 

A. — ^Actions for assault must be brought within four years after the 
right to do so accrued. Actions for slander must be brought within two 
years, but for false imprisonment four years are allowed : (21 Jac. 1, c. 
16 ; 3 St. 0. 491, 8th edit.) 

Q. — State the periods within which an action can be brought in the 
case of libel or detinue ? 

A. — ^Within six years after the cause of action accrues or disability 
ceases : (21 Jac. 1, c. 16.) 

Q , — Does the Statute of Limitations apply where a debtor was abroad 
when the cause of action accrued, and who has returned to this country ; 
and if not, within what time may the action be commenced ? 

A. — Where a debtor is abroad at the time the cause of action accrues, 
the creditor has six years after the debtor's return to bring his action by 
virtue of the stat. 4 Anne, c. 16, s. 19. This section is not affected by 
sect. 10 of the 19 & 20 Viet. c. 97. As to where is deemed beyond seas, 
see sect. 12 of the last-mentioned Act. 

Q. — When a party is l>eyond seas at the time when a cause of action 
accrues to him, is he entitled to any and what further time for com- 
mencing his action beyond the period prescribed by the Statute of 
Limitations ? 

A. — He is not entitled to any further time for commencing his action 
beyond the period allowed by the Statute of Limitations (19 &; 20 Viet. 
3. 97, s. 10), as ho was formerly : (Sm. Act. 50, n. 10th edit.) But this 
section does not apply if the debtor is beyond seas when the cause of 
iction accrues : (see supra.) 

Q . — ^In respect of a lease under seal, how long does the liability of the 
.essee last, and within what time may an action of covenant be brought ? 

A. — The liability of a lessee under a lease by deed lasts as long as the 
ease itself. An action on the covenant may be brought within twenty 
7ears after the accruing of the cause of action : (3 & 4 Will. 4, c. 42, s, 8) 
in action to recover land or rent must now be brought within twelve 
^ears : (see 37 & 38 Viet. c. 57.) 

Q. — ^Where there are several parties who are entitled jointly to sue in 
tn action of contract, and one of them is abroad, does the statute run 
against the others ? 

F 
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A, — ^Tes, as an action might be brought, in their joint names, by the 
parties residing here: {Perry v. Jackson, 4 T. R. 516.) And if one of 
several joint contractors is abroad, the statute now runs against those 
residing here ; but a judgment obtained against those here cannot be 
pleaded in bar to proceedings against those abroad when they return : 
(sect. 11, 19 & 20 Viet. c. 97.) 

Q. — Suppose a debt to be incurred by a party resident in tliis country, 
and some months after the debtor leave the countr}^ and reside abroad, 
when would the Statute of Limitations begin to run ? 

A. — At the time of contracting the debt (Arch. Nisi Prius, 130); and 
as it is a rule that when it has once begun to run nothing (except as stated 
infra) can stop its operation, the subsequent departure of the debtor from 
this country will not prevent the statute running against the debt : (Smith 
V. Hill, 1 Wila. 134.) 

Q. — Is the Statute of Limitations a good answer to an action on a bill 
of exchange more than six years old, on which bill the interest has been 
paid within six years ? 

A . — It is not, as the payment of interest prevents the statute running : 
(Arch. Nisi Prius, 137.) 

Q . — ^From what date does the Statute of Limitations run to bar the 
recovery of interest upon a promissory note payable on demand, the sum 
secured by the note having been paid ? 

A. — From payment of the principal : (see Chit. Oont. 11th edit., p. 749 
et seq.) 

Q. — Should the period within which an action on a simple contract 
debt can be brought have expired, and the defendant plead the Statute 
of Limitations, will a verbal promise given within the limited time be 
suflSlcient to enable the plaintiff to recover, or must he be prepared with 
any and what further evidence ? 

A. — It will not entitle the plaintiff to recover; he must be prepared 
with a promise or acknowledgment in writing signed by the party to be 
charged therewith, or his duly authorised agent : (9 Geo. 4, c. 14, s. 1 ; 
19 & 20 Viet. c. 97, s. 13.) 

Q. — In an action against two or more joint contractors to recover a 
debt which is statute-barred, evidence can be given of an acknowledgment 
by one of them ; will this revive the debt against the other joint con- 
tractor or contractors ? 

A. — No; the 9 Geo. 4, c. 14, enacting that where there are two or 
more joint contractors, &c., no joint contractors, &c., shall lose the benefit 
of the enactments of the Statute of Limitations, by reason only of the 
written acknowledgment of the other. Nor will part payment by one 
contractor, &c., revive a statute-barred debt against the others since the 
19 & 20 Viet. c. 97, s. 14. (a) 

Q. — ^What is necessary to prevent the Statute of Limitations running 
against a debt, especially when the debtor cannot be found ? 


(a) This section extends to a part payment by one of sevoraLdrawers liable on a 
joint and several promissory note; {CochreU v. Smart, 7 L. T. Rep. N. S 762.) 
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A, — A written acknowledgment signed by the party liable, or hie 
agent, or a pa 3 rment either of principal or interest, will prevent the statute 
running: (9 Geo. 4, c. 14 ; 19 & 20 Viet. c. 97.) The acknowledgment 
must be such that a promise to pay may be implied from it : (Arch. Nisi 
Prius, 133-167.) (a) 

If the defendant cannot be found, the effect of the statute may be 
barred by suing out a writ of summons, and getting it renewed within a 
year, and afterwards within successive periods of six months, as directed 
by Order VIII. {h) 

Q . — When a person has a lien on goods as a secuiity for a debt, and such 
debt becomes barred by the Statute of Limitations, does the lien continue 
or is it determined ? 

A. — The lien will continue, for the Statute of Limitations governing 
perso7ial actions merely bars the remedy of action, and does not extinguish 
the right to the debt; as do those governing real actions : (3 St. C. 491, 
8th edit.) 

Q. — If a creditor has two distinct debts owing to him from the same 
debtor, one of which is statute -barred, under what circumstances, if any, 
may he apply money paid by such debtor in satisfaction of the debt so 
barred ? 

A. — In the absence of any appropriation by the debtor at the time of 
making the payment, the creditor may apply it in satisfaction of the 
statute-barred debt: (Chit. Oont. 689, 11th edit.) 

Notice before Action. 

Q. — Is it necessary, in any and what cases, previously to the commence- 
ment of an action, to give notice to the opposite party, in order to complete 
the cause of action ? If any notice be necessary, state what notice is 
sufficient and the consequences of the plaintiff failing, upon the trial, to 
prove the service of a notice. 

A. — ^In actions against justices of the peace for anything done by them 
in the execution of their duty, notice must be given : so in actions against 
commissioners of bankruptcy, &c., officers of the army, navy, marines, 
customs, or excise, or against any person acting under the direction of the 
Commissioners of Her Majesty’s Customs for anything done in the 
execution of their office, &c., &c. Notices must be given one calendar 
month before the commencement of the action. If the plaintiff fail to 
prove the notice he cannot recover: (see Sm. Act. 44, 2nd edit., by 
Poulkes.) 

Q. — What should be done before commencing an action in the nature of 
trover ? 

A. — Where the defendant is in possession of the goods claimed, and 
there is no evidence of an actual conversion, a demand of the goods 
should be made ; and if the defendant refuse to deliver them up, this will 


(а) Also asked thus : What is a sufficient acknowledgment of a debt to take a case 
>ut of the Statute of Limitations ? 

(б) Also asked thus ; When a writ is issued against a party who cannot be served 
vhat steps should be taken to prevent the Statute of Limitations barring the right 
4 action ? 

• F 2 
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be of a 0 (mT 6 r 8 ion so as to support the action : (Arch. Pzins, 

457, 458.) 

-—In an action against a constable who has acted under a warrant of 
a justice, what demand must he made ? 

A , — ^Demand in writing of the perusal and copy of the warrant, signed 
by the plaintiff or his solicitor, must be made or left at his usual place of 
abode ; and if not granted within six days, the plaintiff may commence 
his action against the constable alone ; but, if granted, he must join the 
justice as a co-defendant, and then the mere production of the warrant 
at the trial will entitle the constable to a verdict, though, if the justice 
had no jurisdiction, the plaintiff will recover against him : (Sm. Act. 45, 
2nd edit., by Foulkes.) 


PEOOEEDINGS BY ACTION TO TRIAL, &o. 

Question, — What is the form of the commencement of an action ? 
Answer, — ^Every action in the High Court is now commenced by writ of 
summons : (Ord. IL, r. 1.) 

Q , — ^What is the first step a solicitor should take when applied to to 
commence an action ? 

A, — ^To address a letter to the person intended to be sued, stating the 
claim for which instructions have been received to sue him, unless there 
is cause to believe the party to be sued would, if he had notice of the 
intended action, keep out of the way. But the first step in the action 
itself, is suing out of a writ of summons, or obtaining leave to issue it 
where necessary. 

Q, — How must writs of summons be indorsed ? 

A, — 1. With a statement of the nature of the claim made, or of the 
relief or remedy required, in the action : (Ord. II., r. 1.) 

2. With the representative capacity, if any, of the plaintiff or the 

defendant, or any of the defendants, in respect of which he 
sues or is sued : (Ord. HI., r. 4.) 

3. Or it may be specially indorsed in case of debt or liquidated 

demands, &c. : (/d,, r. 5 ) 

4. And where for a debt or liquidated demand only, it must state 

the amount claimed for debt, or in respect of such demand, 
and for costs respectively ; and state that upon pa 3 nnent thereof 
within four days after service, or, in case of a writ for service 
out of jurisdiction, within the time allowed for appearance, 
further proceedings will be stayed ; (Id., r. 7.) 

5. With claim for an account where one is required : (16., r. 8.) 

6. And where the writ is issued from a London office (Rules of 

Feb. 1876), with the address of the plaintiff, and of his solici- 
tor's name and place of business, with, if more than three 
miles from Temple Bar, another proper place, called his 
address for service within that distance ; and, if only agent, 
the name and place of business of the principal solicitor : 
(Ord. IV., r. 1.) 
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7. And if the plaintiff sties in person, his residenoe and oocnpaidon, 

and an address for service within three miles of Temple Bar : 
(/&., r. 2.) 

8. If issued in the district registry in the above cases, and the 

place of business or residence is not within the district, then 
an address for service within the district must be added ; and 
if the defendant does not reside within the district, a further 
address for service within three ndiles of Temple Bar : (Buie 3 
of Feb. 1876.) 

Q. — ^What is the effect of omitting any of the requisite indorsements ? 

A , — This does not render the writ absolutely void, but enables the 
defendant to have it set aside for irregularity, or amended on terms, on 
application to the court or to a judge at chambers; (Ord. TJX ., rr. 
1 and 2.) 

Q. — In a writ of summons would it be a sufficient description if the 
defendant were described as A. B. of the City of London ; ” and what 
description is required by the statute ? 

A . — The above description would not be sufficient ; for the Procedure 
Act, 1852, required the “place and county** of the residence or supposed 
residence of the defendant to be mentioned in the writ and copy served : 
(15 & 16 Viet. c. 76, s. 2.) And here the place is not given (Cotton v. 
Sawyer, 10 M. & W. 328) ; and the new form of writ in Schedule A. to 
Order II. follows the old form in this respect. 

Q. — When an action is brought against several persons for the same 
cause of action, should you insert all the names in one writ, or is there 
any number of names to which you are limited? 

A . — ^The writ of summons may contain the names of all the defendants 
liable for the same cause of action : (see 15 & 16 Viet. c. 76, s. 4 ; Sm. 
Act. 59, 10th edit. Ord, XVI, 25.) There is no limit to the number of 
defendants jointly liable. 

Q. — If the names of several defendants have been inserted in the same 
writ, can you afterwards proceed against any or either of them separately, 
for any different cause of action ? 

A,—li you have another cause of action against any of them, you may 
proceed against him or them separately ; (see Chit. Arch. 207, 13th edit.) 

Q. — Several defendants are partners in trade ; is it necessary to 
serve each personally with a copy of the writ of summons to compel an 
appearance, or will service on one for himself and his partners, the other 
defendants, be good ? 

A.— Formerly all the partners, defendants, must have been served per- 
sonally ; but now, where partners are sued in the name of the Bxm, 
service upon any one of them, or at their principal place of business upon 
the manager, is sufficient ; (Ord. IX., r. 6.) 

Q. — ^Action against husband and wife, what service of the writ will 
suffice? 

A, — When husband and wife are both defendants to the action, service 
on the husband shall be deemed good service on the. wife, but the court 
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or judge may order that the wife shall be served with or without service 
on the husband : (Ord. IX., r. 3.) 

Q. — ^Was it ever necessary, and is it now necessary, in a writ of sum- 
mons to mention the particular cause of action in respect of which the 
suit is brought ? 

A, — ^Before the Procedure Act, 1852, it was necessary to do so ; now 
the nature of the claim made, or of the relief or remedy required, must be 
indorsed : (Ord. II., r. 1.) 

Q. — On what day must a writ of summons be dated, and in whose 
name must it be tested ? 

A. — It must be dated on the day it is issued, and tested in the name of 
the Lord Chancellor, or in case of vacancy of such oflSce, then in the name 
of the Lord Chief Justice of England : (Ord. II., r. 8.) 

Q . — How long does a writ of summons remain in force, and how may 
it be continued if the defendant cannot be served within the prescribed 
time, and on what days and at what hours can it be served ? 

A. — It remains in force for twelve months from its date including the 
day of such date ; but if the defendant has not been served the original 
or concurrent writ may be ordered to be renewed by any judge or district 
registrar, for six months from the date of such renewal, if satisfied that 
reasonable efforts have been made to effect service, or for other good 
reason. Writs issued under the old practice can be renewed without 
order (No. VII., Bitt. Pract. Cas.). at any time before its expiration, for 
six months from the date of such renewal, and so from time to time 
during the currency of the renewed writ, by being re-sealed. The writ 
may be served at any hour of the day or night, and on any day, except 
Sunday, so long as it remains in force : (Steph. Lush. Pr. 256.) 

Q. — ^Where several defendants live in different counties, can they all be 
served with one writ of summons ? 

A. — Yes ; but as each defendant is entitled to see the original writ at 
the time of service, duplicate originals, or concurrent writs, as they are 
called, may be issued at any time during the currency of the original writ, 
and they remain in force during the period the original writ is in force 
(Ord. VI.); and a writ for service within the jurisdiction may be marked 
as a concurrent writ with one for service out, and vice versd. 

Q. — ^If there be two defendants, must each defendant be served with the 
writ of summons before the plaintiff can take any further step ? 

A. — ^When practicable, each defendant must be served before the plaintiff 
proceeds (except partners, see antCy p. 69.) If this cannot be done, and the 
served defendant appears, and the action arises ex contractu, {a) and the writ 
is specially indorsed, the plaintiff should obtain an order for substituted or 
other service, as stated infra, against the other defendant, sign judgment, 
and issue execution, and proceed if necessary against the appearing defen- 


(a) We say ex contractu, because, if the action arose ex delicto, the plaintiff may 
abandon his suit against the defendant who cannot be served, and proceed against the 
other alone, and the non-joinder cannot be taken advantage of : (Sm. Act. 151, 10th. 
edit.) And even when the action arises out of contract, if one of the joint contractors 
ia abroad} the one here may be sued alone : (19 ^ 20 Yiot. c. 97, s. 11.) 
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dant. If the served defendant does not appeal*, judgment may be signed, 
but an order to amend the writ by striking out the other defendant should 
be obtained : (see Obit. Arch. 24o, ISth edit.) 

Q, — ^What steps should be taken on behalf of a plaintiff who is unable 
to effect personal service of a writ of summons. 

A. — An application should be made at chambers supported by affidavit, 
and if the judge is satisfied that prompt personal service cannot be 
effected, he may order substituted service or notice in lieu thereof: 
(Ord. IX., r. 2.) 

Q. — If you cannot serve a defendant with a writ, state what should be 
done under the Judicature Act to obtain an order for substituted service.(a) 

A. — If it appear that the plaintiff is unable to effect prompt personad 
service, the court or judge may make such order for substituted or other 
service, or for the substitution of notice for service, as may seem just : 
(Ord. EK., r. 2.) 

Q. — ^Within what time after service of a writ of summons is it neces- 
sary to indorse on such writ the day of the week and month of such 
service ? 

A, — ^Within three days, at most, after service of the writ, otherwise the 
plaintiff would not be at liberty, in case of non-appearance, to proceed by 
default ; and every affidavit of service of such writ must mention the day 
on which such indorsement was made : (Ord. IX., r. 13.) (&) 

Q. — If such indorsement be omitted, what is the consequence to the 
plaintiff ? 

A.— He cannot proceed under the provisions of the Orders in case of 
non-appearance to sign judgment and issue execution, 

Q. — ^In what cases may a special indorsement be made on a writ of 
summons of the particulars of the plaintiff's claim, and what is the con- 
sequence of an omission to make such indorsement, should the defendant 
not appear, having been served with the writ ? 

A. — The writ may be specially indorsed in all actions where the plaintiff 
seeks merely to recover a debt or liquidated demand in money payable by 
the defendant, with or without interest, arising upon a contract express or 
implied, as, for instance, on a bill of exchange, promissory note, cheque, 
or other simple contract debt, or on a bond or contract under seal for pay- 
ment of a liquidated amount of money, or on a statute where the sum 
sought to be recovered is a fixed sum of money, or in the nature of a debt, 
or on a guarantee, whether under seal or not, where the claim against the 
principal is in respect of such debt or liquidated demand, bill, cheque, or 
note, or on a trust : (Ord. III., r. 6.) 

When it is omitted to be indorsed, the plaintiff may file an affidavit of 
service or notice, and a statement of particulars of his claim, and may 
bnter judgment at the expiration of eight days for the amount with costs, 
to be taxed not exceeding the amount indorsed upon the writ, besides 

(а) Also asked thus : If the defendant cannot be found or served with the writ of 
summons, what steps must be adopted to enable the plaintiff to proceed ? 

(б) This does not apply where an order for substituted service is obtained ; {Dymond 
V. Crofi, 46 L. J. 604, Oh.) 
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costs (Ord. Xm., r. 5) ; a summons to sign judgment must be taken out ; 
(Fowler v. Le'oy, 1 Charley’s Oases (Chambers) 43.) 

Q. — ^In an action in the Superior Court to recover the amount of an 
undisputed account, what course would you advise on the part of the 
plaintiff so as to save expense, and what if the action were brought in the 
County Court ? 

A , — The plaintiff should issue a writ specially indorsed under Ord. III., 
r. 6. Judgment can then be signed after eight days in default of appear- 
ance ; and when an appearance is entered, proceedings can be taken under 
Ord. XIV., r. 1, that the defendant should show cause why judgment 
should not be entered. In the County Court the plaintiff should issue a 
default summons. The defendant must then, within sixteen days, give 
notice of his intention to defend ; in default of which the plaintiff may 
have judgment entered up for the amount of his claim and costs ; but if 
defendant gives notice, plaintiff must go on with his action : (38 & 39 
Viet. c. 50, s. 1.) 

Q . — What is the mode of proceeding on signing a judgment for non- 
appearance to a writ specially indorsed when there are two defendants, 
only one of whom appears ? 

A . — The plaintiff may sign judgment against the one who has not 
appeared, and may issue execution thereon without prejudice to his right 
to proceed with his action against the one who has appeared : (Ord. XIII,, 
r. 4.) Formerly he waived his right to proceed with his action by issuing 
execution. 

Q . — What was the object sought to be obtained by the provisions in the 
Common Law Procedure Act, 1852, as to the renewal of a writ of summons, 
and what is the advantage of a concurrent writ of summons ? 

A. — The object of renewing the writ is to keep it in force for all pur- 
poses as from the date of the writ. This prevents the Statute of Limita- 
tions running against a debt, although the writ be not served : (15 & 16 
Viet. c. 76, 8. 11 ; see now Ord. VIIL, r. 1.) 

A concurrent writ facilitates service, for it is sometimes not known 
where the defendant lives, or there may be several defendants, and as each 
defendant is entitled to see the original writ at the time of service, 
duplicate originals, or concurrent writs, as they are termed, are issued, 
which are in force during the time the original writ is in force : (15 &; 16 
Viet. c. 76, s. 9 ; see now Ord. VL) 

Q. — ^Where the defendant pays the debt and the amount of the costs 
indorsed on the writ, but objects to the costs as being excessive, what is 
his remedy? 

A. — To have the costs taxed, and where the debt and costs are paid 
within four days after service of the writ, or in case of a writ for service 
out of jurisdiction within the time allowed for appearance, if more than one- 
sixth be taxed off, the plaintiff’s solicitor has to pay the costs of taxation 
(Ord. III., r. 7), but if paid after the four days the defendant pays the costs 
of taxation. 

Q.— In case of a writ of summons issued against a corporation aggregate, 
how is the service to be effected ? 
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A , — Order IX., r. 7, provides tliat tliis may be as heretofore, i.e., on the 
mayor or other head officer, or on the town clerk, clerk, treasurer, or 
■secretary of such corporation: (see 15 & 16 Viet. c. 76, s. 16. (o) 

Q. — ^Where a party to be sued in an action resides out of the jurisdiction, 
what application must be made, and at what stage of the proceedings, to 
enable the plaintiff to serve a writ of summons upon him, and what facts 
must be stated in support of such application? 

A . — Before issuing a writ against a defendant for service out of the 
jurisdiction, an application must be made to a court or judge for leave to 
do so : (Ord. II., r. 4.) Leave for service must also be obtained, the ap- 
plication for which must be supported by evidence, showing in what place 
or country such defendant is or may probably be found, and whether the 
defendant is a British subject or not, and the grounds upon which such 
application is made : (Ord. XI., rr. 1 and 3.) 

Q. — What is the procedure prescribed by the Judicature Rules with 
respect to suing an English subject resident in Scotland or Ireland, or 
abroad ? 

A , — By Ord. XI., r. 1, service out of the jurisdiction of a writ of summons 
-or notice of a writ of summons may be allowed by the court or judge when- 
ever the whole or any part of the cause of action arose within the jurisdic- 
tion. By r. la of same order, the judge, in exercising his discretion as 
to granting leave to serve the writ out of the jurisdiction, must have regard 
to the amount or value of the property in dispute or sought to be recovered 
and to the existence in the place of residence of the defendant (if resident 
in Scotland or Ireland) of a local court of limited jurisdiction, having 
jurisdiction in the matter in question, and to the comparative cost and 
-convenience of proceeding in England or Ireland or in the place of such 
defendant’s residence ; and in these cases no leave is to be granted without 
an affidavit stating the particulars necessary for enabling the judge to 
exercise his discretion, and all other particulars (if any) which he may 
require to be shown. 

Q. — Can an Englishman residing and being in France be sued in the 
High Court of Justice for any and what cause of action ? 

A , — The court or judge may allow it whenever the whole or any part 
cf the subject matter is land or stock, or other property situate within the 
jurisdiction, or any act, deed, will, or thing affecting such land, stock, or 
property, and whenever the contract which is sought to be enforced or 
rescinded, dissolved, annulled, or otherwise affected in any such action, 
was made or entered into within the jurisdiction, and whenever there has 
been a breach within the jurisdiction, or any contract wherever made, and 
whenever any act or thing sought to be restrained or removed, or for which 
damages are sought to be recovered, was or is to be done, or is situate 
within the jurisdiction : (Ord. XL, r. 1.) 

Q. — In the event of its being necessary to issue a concurrent writ of 


(a) By the 62nd sect, of the Companies Act, 1862, service may be effected upon a 
company registered under that Act, by leaving the copy writ, or sending it through 
the post, in a prepaid letter addressed to the company at their registered office. 
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summons, can a writ for service in England be issued and marked as a 
concurrent writ with one for service in France ? 

A. — Yes; and vwe versd (Ord. VI., r. 2); and under a similar pro- 
vision in the old practice it was held that concurrent writs could only be 
issued once on the original writ : {Cole v. Sherrardy 26 L. T. Bep. 138.) 

Q . — If a debtor absconds before writ issued, can you take any and what 
proceedings, so as to obtain a judgment, or what course should a creditor 
pursue ? 

A. — Yes ; by leave of the court or judge the writ may be issued and 
served upon him out of the jurisdiction, as stated above, (a) 

Q. — When a writ of summons for a debt has been personally served on 
a defendant being a British subject resident abroad, what steps are neces- 
sary in order to obtain judgment, and to ascertain the amount for which 
such judgment may be signed ? 

A . — The steps are the same as in case of service within the jurisdiction, 
viz. : 

If the writ is specially indorsed, the plaintiff signs judgment for any 
sum not exceeding the amount indorsed, wdth interest at the rate specified, 
and a sum for costs, but the court or judge may set aside or vary thia 
upon terms : (Ord. XIII., r. 3.) 

Where the special indorsement is omitted, affidavit of service, with a 
statement of particulars, may be filed, and judgment entered eight days 
after, as stated aw/e, p. 71 : (/^., r. 5.) 

Where the claim is for detinue or unliquidated damages, interlocutory 
judgment is entered, and a writ of inquiry issues to ascertain the value or 
damages, unless the court or judge order that they be ascertained in any 
other way in which a question by an action might be tried : (i6., r. € 

Q. — ^In what case can you proceed with an action against a foreigner 
resident abroad ? 

A. — In all cases where leave to issue and serve notice of the writ is 
obtained under Ord. XI., r. 1 (see ante), and in case of default of appear- 
ance, the proceedings are the same as in the case of a British subject out 
of jurisdiction.(c) 

Q . — In cases where the defendant cannot be arrested, or is out of the 
kingdom, state the best mode to proceed against him. 

A . — If the defendant is abroad, leave should be obtained to issue and 
serve the writ, as above stated. If the defendant is here and vou have 
obtained final judgment against him either in default after personal service 
of the writ, or on a judge’s order for substituted Bervice^.;^ld you cannot 
enforce your judgment by a fi, fa., you should apply for an order for pay- 
ment, &c., under 32 & 33 Viet. c. 62.) 


(a) See hereon Firmin v. Ferry (27 L. T. Rep. 72 ; Biret v. Figot, 33 ib. 149). 

In actions assigned by the 34th sect, of the 1873 Act to the Chancery division 
in Rrobate actions, and in cases not otherwise specially provided for, the plaintiff, on 
filing affidavit of service, proceeds as if the defendant had appeared ; {lb,, r. 9.) 

(c) Notice of the writ must be served, not a copy of the writ,; (see 2 Charley*B 
Cases (Court) 217.) 
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Q. — ^How can the service of a writ be effected where the defendant is a 
lunatic or person of unsound mind ? 

A . — Either on the committee of the lunatic or on the person with whom 
the person of unsound mind resides, or under whose care he or she is, unless 
the Court or judge otherwise order : (Ord. IX., r. 5.) 

Injunction and Mandamus. 

Q. — When can an injunction, mandamus^ or receiver be granted, and 
how ? 

A . — By interlocutory order of the court in all cases in which, it appears 
to the court just or convenient, and either unconditionally or upon such 
terms and conditions as the court thinks just, and if to prevent any 
threatened waste or trespass, whether the person is or is not in possession 
under any claim of title or otherwise, or (if out of possession) does or does 
not claim a right to do the act sought to be restrained under any colour 
of title, and whether the estates claimed by both or either of the parties 
are legal or equitable : (1873 Act, s. 25, sub-s. 8.) (a) 

Q. — Mention one or more instances in which it would be advisable to 
claim an injunction. 

A . — If A.’s mines adjoin B/s, and A. break through and commence 
working B.’s mines ; or if A. build up and obstruct B.’s ancient lights, or 
if A. has infringed B.’s patent right, an action may be brought by B. 
against A. 

Q . — How does a writ of mandamus issue, and how is it obtained ? 

A . — It may be obtained on motion to the court as above stated, but the 
prerogative writ of mandamus can only issue from the Queen’s Bench 
division of the High Court. The claim for it is indorsed on the writ of 
summons. 


Appearance. 

Q. — ^At what period must a defendant appear to an action ? 

A . — Within eight days after the service of the writ inclusive of the day 
of service, otherwise the plaintiff may proceed to judgment and execution. 
The defendant, however, may appear at any time before judgment for 
want of appearance is actually signed against him : (Ord. XLI., r. 15.) 

Q. — How is an appearance entered ? 

A.— By delivering to the proper officer a memorandum in writing dated 
on the day of its delivery, and containing the name of the defendant’s 
solicitor or stating that the defendant defends in person. The person 
entering the appearance must at the same time deliver to the officer a 
duplicate of the memorandum which is sealed with the official seal, 
showing the date on which it is sealed, and returned. Such duplicate 
then becomes a certificate that the appearance was entered on the day 
indicated by the seal : (Ord. XII., r. 6b.) 


(a) This question maybe answered from the above : Where A. has broken into B.’s 
mine, and take coal thereout, can B., besides suing in trespass for the damage, obtain 
protection against a recurrence of the injury ? State shortly, in what manner and at 
what stages of the cause may this be done. 
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Q. — ^Where a defendant appears in person, and gives a false address, 
what course should the plaintiff take ? 

A. — He should apply to the court or a judge to set aside the appearance : 
(Ord. XII., s. 9.) 

Q. — Where a defendant appears in the London oflSce to a writ issued 
out of a district registry, fco whom and at what time must he give notice 
of such appearance ? 

A. — He must give notice of appearance on the same day to the 
plaintiff’s solicitor, or to the plaintiff himself if he sues in person, either 
by notice in writing served in the ordinary way at the address for service, 
or by prepaid letter directed to such address, and posted on that day in 
due course of post : (Ord. XII., r. 6 a), and in either case accompanied by 
the sealed duplicate memorandum of appearance ; (Ord. XII., r. 6 b.) 

Q. — ^Where a writ is issued out of a district registry, and the defendant 
resides in such district, can he, as of right, remove the action to London ? 
if so, what step must he take to remove it, and within what time ? Is 
there any case in which any and what, time must elapse before the 
defendant can take any steps to remove the action ? 

A. — By Ord. XXXV., r. 11, any defendant may remove the action to 
London in the following cases : — 

Where the writ is specially indorsed under Ord. III., r. 6, and the 
plaintiff does not, within four days after the appearance of such 
defendant, give notice of an application for an order against him, 
under Ord. XIV., then such defendant may remove the action as of 
right at any time after the expiration of such four days, and before 
delivering a defence and before the expiration of the time for 
doing so : 

Where the writ is specially indorsed and the plaintiff has made such 
application as in the last paragraph mentioned, and the defendant 
has obtained leave to defend, in manner provided by Ord. XIV., 
then such defendant may remove the action as of right at any time 
after the order giving him leave to defend, and before delivering 
defence and before the expiration of the time for doing so : 

Where the writ is not specially indorsed, any defendant may remove 
the action as of right at any time after appearance, and before 
delivering defence and before the expiration of the time for 
doing so. 

Q . — What proceedings can be taken against a solicitor for not entering 
an appearance in pursuance of his written undertaking to do so ? 

A. — The solicitor is liable to be attached for contempt of court: (Ord. 
Xm. r. 14.) 

Q . — How should partners appear to a writ when they are sued in the 
name of their firm ? 

A. — They should appear individually in their own names ; but all 
subsequent proceedings are to continue in the name of the firm : (Ord. 

xn., r. 12.) 

Q.— A defendant who has been served with a writ purporting to be 
issued by a solicitor, wishes to know who the plaintiff is, and where he 
lives ; what steps should he take to obtain the information ? 
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A , — The plaintiff’s address must now be indorsed upon the writ of 
summons : (Ord. IV., r. 5.) 

Q. — When a defendant appears to a writ of summons specially indorsed, 
he having no defence, can the plaintiff take any, and what, steps to obtain 
judgment without delivering a statement of claim ? 

A. — The plaintiff, upon filing an aflSdavit of himself or any other 
person who can swear positively to the debt or cause of action, verifying 
the cause of action, and stating that in his belief there is no defence to the 
action, may call on the defendant to show cause why final judgment should 
not be signed against him, which the court or a judge may order as to 
whole or part, unless satisfied that he has a good defence on the merits, or 
brings amount into court, or gives such security as may be ordered : (Ord. 
XIV., r. 1 a.) But no aflSdavit by plaintiff in reply can be read : (see The 
North Central Waqqon Company v. The North Wales Waqqon Company. 
39 Law Times, 620.) 

Venue. 

Q. — What is the meaning of the word venue ? ” 

A. — The venue now merely signifies the county in which an action is 
intended to be tried, and from which the jurors are to be summoned. 
Actions will now be tried in Middlesex unless the plaintiff in his statement 
of claim name some other county or place for the purpose, or unless a judge 
otherwise order. Local venue is abolished : (Ord. XXXVI., r. 1.) 

Q. — On what grounds and at what time may application be made by a 
defendant to change the venue ? 

A. — On the ground of saving of expense or convenience, as to wit- 
nesses, or that a fair trial is not likely to be had where the venue is 
originally laid, the application should be made after issue joined. 

Pleadings. 

[As these have been so completely altered by Order XIX., we think it 
best to present a complete set of (juestions and answers on this order before 
inserting the old questions on the subject . — Ed.] 

Q. — What are the pleadings now in an action ? 

A. — Pleading ” includes any petition or summons ; and also the state- 
ments of claim or demand of any plaintiff, and of the defence of any 
defendant thereto, and of the reply of the plaintiff to any counter-claim of 
a defendant (1873 Act, s. 100), and the following rules are now substituted 
for those heretofore used in the High Court of Chancery and in the courts 
of Common Law, Admiralty, and Probate : (Ord. XIX., r. 1.) 

Q. — Within what time must a statement of claim or defence be 
delivered ? 

A. — Unless the defendant at the time of his appearance states that he 
does not require a statement of claim, the plaintiff must deliver it within 
six weeks (Ord. XXI. r. 1) ; and within eight days the defendant must 
deliver his statement of defence, set-off, or counter-claim (Ord. XXII., 
r. 1) ; to which the plaintiff must reply within three weeks : (Ord. XXIV., 
r, I ; Ord. XIX., r. 2.) 
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Q. — What form must the statements of claim, defence, and reply take ? 

A. — They must be as brief as the nature of the case will admit, and 
the court in adjusting the costs of the action must inquire at the instance 
of any party into any unnecessary prolixity, and order costs occasioned 
thereby to be borne by the party chargeable with the same . (Ord. XIX., 
r. 2.) 

Q, — What may a defendant set up in his counter-claim ? 

A. — A defendant may set off or set up any right or claim whether it 
sound in damages or not ; and it has the same effect as a statement of 
claim in a cross action so as to enable the court to pronounce a final 
judgment in the same action both on the original and the cross claim. 
But the court or judge may, on the application of the plaintiff before 
trial, if in the opinion of the court or judge such set-off or counter-claim 
cannot be conveniently disposed of in the pending action, or ought not to 
be allowed, refuse permission to the defendant to avail himself thereof : 
(Ib.f r. 3. As to nature of counter-claim allowed, see Cappelleus v. 
Brown, No. CII. Bitt. Pract. Cas. ; Ahvood v. Miller, Jh. OXCIV. ; Mac- 
donald V. Bode, Ih. COXXIV. ; Nicholson v. Jackson, lb, CCXXXIV.) 

Q. — Where a defendant in an action has a set-off or counter-claim 
against the plaintiff which exceeds the amount of the plaintiff’s claim, can 
the defendant recover judgment in such action for the amount of the 
excess, or must he bring a cross action to recover it ? 

A. — He need not now bring a cross action to recover it, for by Order 
XXII., r. 10, the defendant may now take judgment for any balance due 
to him or such relief as he may be entitled to on the merits of the case.^ 

Q. — ^What advantages are given by the new Acts to a defendant to 
whom, on a balance of accounts or otherwise, an amount is due from the 
plaintiff. 

A, — Where in an action a set-off or counter-claim is established as a 
defence against the plaintiff’s claim, the court may, if the balance is in 
favour of the defendant, give judgment for the defendant for such balance, 
or may adjudge to the defendant such relief as he may be entitled to on 
the merits of the case : (Ord. XXIL, r. 10.) Whereas previously to the 
Judicature Acts he must have brought a separate action. 

Q . — What advantage has the Judicature Act given to a defendant with 
respect to the raising of a cross-claim against the plaintiff ? 

A , — By sect. 24, sub-sect. 3 of the Judicature Act, 1873, a defendant 
may now set up in the action any legal or equitable claim or right against 
the plaintiff, and the judge has power to grant him the same relief as if 
he had brought a cross action, but the common law judges, as a rule, do 
not favour this mode of proceeding, unless the cross claim is connected 
with the original one. 

Q. — ^Where a defendant is entitled to contribution, indemnity, or other 
remedy or relief over against any person not a party to the action, is 
there any, and what, mode of bringing such third party before the court, 
lind can the defendant obtain relief against such third party on the 
hearing of the original action, or in any other, and what manner ? 

A . — He may, by leave of the court or judge, issue a notice to that 
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effect duly stamped, A copy thereof must be filed with the proper officer 
and served on such person according to the rules relating to the service of 
writs of summons, the notice must state the nature and grounds of the 
claim, and must, unless otherwise ordered by the court or a judge, be 
served within the time limited for delivering his statement of defence 
with a copy of the statement of claim, or if there is no statement of 
claim, then with a copy of the writ of summons in the action (Eule 18), 
and if such person desires to dispute the plaintiff’s claim in the action as 
against such defendant he must enter an appearance within eight days 
from service of the notice. In default he admits validity of any judgment 
that may be obtained against such defendant, whether by consent or 
otherwise (Eule 20). If he appears the party giving such notice may 
apply to the court or judge for directions as to the mode of having the 
question in the action determined (Eule 21). 

Q. — ^What must every pleading contain ? 

A, — As concisely as may be a statement of the material facts on which 
the party pleading relies, but not the evidence by which they are to be 
proved, such statement being divided into paragraphs numbered consecu- 
tively, and each paragraph containing as nearly as may be a separate alle- 
gation. Dates, sums, and numbers are to be expressed in figures, and no 
signature of counsel is necessary (Ord. XIX., r. 4) : (see Askew v. Norths 
Eastern Railway Coinpanyy Bitt. Pract. Gas., OXXI. ; Weir v. Barnett and 
others, Ih. OLIV. ; Dawkins v. Lord Penrhyn, 4 App. Gas. 59. 

Q. What pleadings must be printed ? 

A . — Every pleading, not being a summons or petition, containing more 
than ten folios of seventy-two words, each figure being counted as a word, 
must be printed ; under ten folios they may be either written or printed, 
or partly written and partly printed : (Ord. XIX., r. 5 ; Ord. June, 1876.) 

Q . — To whom must the pleading be delivered, and how must it be 
marked ? 

A , — It must be delivered to the solicitor of every party who appears 
by solicitor, or to the party if he appears in person, but if no appearance 
has been entered for any party, then it is delivered by being filed with the 
proper officer. It must be marked on the face with the date of the day 
on whieh it is delivered, and with the reference to the letter and number 
of the action, the division to which, and the judge (if any) to whom the 
action is assigned, the title of the action, the description of the pleading, 
and the name and place of the solicitor and agent (if any) delivering 
same, or the name and address of the party delivering same if he does not 
act by solicitor : {Ib., rr. 6, 7.) 

Q. — What must the statement of claim state specifically ? 

A, — The relief which the plaintiff claims, either simply or in the 
alternative ; it may also ask for general relief, and the same rule applies 
to any counter claim made, or relief claimed by the defendant in his state- 
ment of defence. If the plaintiff’s claim be for discovery only the state- 
ment of claim must show it. Where the plaintiff seeks relief in respect 
of several distinct claims or causes of complaint, founded upon separate 
and distinct facts, they must be stated as far as may be, separately and 
distinctly. And the same rule applies where the defendant relies upon 
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several distinct grounds of defence, set-ofP, or counterclaim founded upon 
separate and distinct facts. Where any defendant seeks to rely upon any 
facts as supporting a right of set-off or counter-claim, he must in his state- 
ment of defence state specifically that he does so by way of set-off or 
counterclaim : (7^., rr. 8, 9, 10.) 

Q, — a party *s representative capacity is questioned, how should this 
be done ? 

A, — ^If either party wishes to deny the right of any other party to 
claim as executor or tmstee, whether in bankruptcy or otherwise, or in any 
representative or other alleged capacity, or the alleged constitution of any 
partnership firm, he must deny the same specifically : (7^., r. 11.) 

Q. — What alteration is made with regard to pleas in abatement and 
new assignment ? 

A. — No plea or defence can be pleaded in abatement, and no new 
assignment is necessary ; but everything heretofore alleged by way of 
new assignment may now be introduced by amendment of the statement 
of claim : (lb., rr. 13, 14.) 

Q. — ^When need a defendant in possession by himself or tenant in an 
action to recover land plead his title ? 

A . — If his defence depends upon an equitable estate or right or he 
claims relief upon any equitable ground against any right or title 
asserted by the plaintiff ; otherwise it is sufficient to state, by way of 
defence, that he is so in possession ; and he may then rely upon any other 
ground of defence which he can prove : (76., r. 15.) 

Q. — Can not guilty by statute ” be still pleaded ? 

A. — ^Yes ; and it ^vill have the same effect as heretofore. But if the 
defendant so plead he cannot plead any other defence without the leave of 
the court or a judge : (76., r, 16.) (a) 

Q. — When will allegations of fact in any pleading in an action, not 
being a petition or summons, be taken to be admitted ? 

A. — If they are not denied specifically or by necessary implication, or 
stated to be not admitted in the pleading of the opposite party ; except as 

(a) By various statutes dofondants have been granted the privilege, in cases 
coming within their operation, to plead the general issue of not guilty, and under 
that pleading sot up special defences which would otherwise require to have been 
pleaded, as in the following cases : — 

Constables. — Borough, 6 & 6 Will, 4, c. 76, s. 136 ; County, 2 & 3 Viet. c. 93, s. 8 ; 

Metropolitan, 10 Geo. 4, c. 44, s. 4 ; Parish, 5 & 6 Viet. c. 109, 
8. 16 ; Special, 1 & 2 Will. 4, c. 41, s. 6. 

County Courts. — Persons acting under, 16 & 16 Viet. c. 54, s. 6. 

Coining.— 24k & 26 Viet. c. 99, s. 33. 

Highways. — 5 & 6 Will. 4, c. 50, s. 109. 

Landlords. — Persons acting under, 11 Geo. 2, c. 19, s. 21. 

Larceny Act. — 24 & 25 Viet. c. 96, s. 113. 

Malicious Injuries.— 2^ & 26 Viet. c. 97, s. 71. 

Metropolis. — Building Act, 18 & 19 Viet. o. 122, s. 108 ; Management, 26 & 26 
Viet. c. 102, 8. 106 ; Police Magistracy, 2 & 3 Viet. c. 71, s. 66. 

Penal Statute. — Persons sued on, 21 Jac. 1, o. 4, s. 4. 

Prisons. — 28 & 29 Viet. c. 126, a. 49. 

Public Officers. — 42 Geo. 3, c. 85, s. 6. 

(See Jud. Acts by Andrews and Stoney.) 
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against an infant, lunatic, or person of unsound mind not so found by 
inquisition : (Ib., r. 17.) 

Q. — Must the facts or grounds of defence or reply appear in the 
pleadings ? 

A , — ^All facts not appearing in the previous pleadings as are meant to 
be relied on must be pleaded ; and also all grounds of defence or reply as 
the case may be, as, if not raised on the pleadings, would be likely to take 
the opposite party by surprise, or would raise new issues of fact not 
arising out of the pleading, as for instance fraud, or that any claim has 
been barred by the Statute of Limitations, or has been released. 

No pleading can, except by way of amendment, raise any new ground 
of claim or contain any allegation of fact inconsistent with the previous 
pleadings of the party pleading the same : {Ih,, rr.-18, 19.) 

Q. — Can a defendant or plaintiiGP deny generally the facts alleged by the 
statement of claim or counter-claim ? 

A. — No; each party must deal specifically with each allegation of fact 
of which he does not admit the truth : (J6., r. 20.) 

Q. — Can either party join issue, and what is the effect of it? 

A , — Subject to rule 20 of this order the plaintiff by his reply may join 
issue upon the defence, and each party in his pleading, if any, subsequent 
to reply, may join issue upon the previous pleading. Such joinder of issue 
operates as a denial of every material allegation of fact in the pleading 
upon which issue is joined, but it may except any facts which the party 
may be willing to admit, and shall then operate as a denial of the facts 
not so admitted: (/^., r. 21.) 

Q. — If a party deny a statement contained in the previous pleading, 
how must the denial be fiamed ? 

A , — The denial must not be framed evasively, but the party must answer 
the point of substance. And when a matter of fact is alleged with divers 
circumstances, it will not be suflScient to deny it as alleged along with 
those circumstances, but a fair and substantial answer must be given : 
r. 22.) 

Q. — ^What is the effect of a bare denial of a contract ? 

A , — ^It is construed only as a denial of the making of the contract in 
fact, and not of its legality or its sufBciency in law, whether with reference 
to the Statute of Frauds ov otherwise : (/&., r. 23.) 

Q. — How must the contents of a material document be stated ? 

A . — When the contents are material, it will be sufficient in any 
pleading to state the effect thereof as briefly as possible without setting out 
the whole or any part thereof, unless the precise words of the document 
or any part thereof are material ; (Jb,, r. 24.) 

Q. — How must malice, fraudulent intention, knowledge, or other condi- 
tion of the mind of any person be alleged ? 

A.-— It is sufficient to allege the same as a fact, without setting out the 
circumstances from which the same is to be inferred: (Ib,, r. 25.) 

Q.— How must notice be alleged ? 

A.— Notice to any person of any fact, matter, or thing, is sufficient if 
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alleged as a fact, unless the ^ t . , 

material : (/^., r. 26.) --oform or the precise terms of such notice be 

Q. — When a . 

or from a numtuyi^ any relation arises from letters or conversations, 

be alleged ? circumstances, how should such a contract or relation 

T+ , 

to will be sufficient to allege such contract or relation as a fact, and 

ct- oier generally to such circumstances without setting them out in 
-I'fetail. And if in such case the person so pleading desires to rely in 
the alternative upon more contracts or relations than one, as to be 
implied from such circumstances, he may state the same in the alterna- 
tive : (lb., r. 27.) 

Q. — When need matters of fact which the law presumes in a party’s 
favour, or as to which the burden of proof lies upon the other side, be 
alleged ? 

A. — Neither party need allege such facts unless the same have first been 
specifically denied — e.g.^ consideration for a bill of exchange, where the 
plaintiff sues only on the bill, and not for the consideration as a substan- 
tive ground of claim : (75., r. 28.) 

Q. — When an action proceeds in the District Registry, where must the 
pleadings and other documents be filed ? 

A. — In the District Registry: (75., r. 29.) 

Q . — When the writ has been served, what is the next step the plaintiff 
takes ? 

A. — As soon as the defendant has appeared, if he does not state that he 
does not require a statement of claim, the plaintiff, unless otherwise 
ordered, should deliver his statement of claim within six weeks : (Ord. 
XXI., r. 1.) 

Q. — ^What are the names of the different pleadings in an action ? 

A. — Statement of claim by the plaintiff. Defence by the defendant, 
which may include a counter-claim, and raise questions between himself, 
the plaintiff, and third persons. Reply by the plaintiff within three weeks ; 
any subsequent pleading other than a joinder of issue can only be pleaded 
by leave of the court or judge, and within four days, unless otherwise 
ordered: (Ords. XXL, XXIL, XXIV.) 

Q. — In what cases must the statement of claim be filed, and in what 
cases must it be delivered ? 

A. — In actions assigned by the 34th section for the 1873 Act to the 
Chancery Division and in probate actions, and in all other actions not 
otherwise specially provided for, in case the party does not appear within 
the time limited for appearance, the action proceeds (Ord. XIII., r. 9), and 
the proceedings are filed : (Ord. XIX., r. 6.) 

In case of non-appearance of the defendant where the writ is not 
specially indorsed, and the plaintiff’s claim is for a debt or liquidated 
demand only, a statement of the particulars of his claim must be filed with 
an affidavit of service of the writ : (Ord. XIII., r. 5.) 

The statement of claim must be delivered if the defendant appears, 
unless he state that he does not require one : (Ord. XXI., r. 1.) 
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Q. — Can a plaintiff join more than one canse of action in the same suit , 
or what are the restrictions ? If A. applies to B. for a debt due from B. 
and 0., partners, and in C.’s absence A. is assaulted by B., can A. join 
these two causes of action ? 

A . — The plaintiff may unite several causes in the same action, but 
a judge may order separate trials to be held (Ord. XVII., r. 1) ; but no 
cause can be joined with an action for recovery of land (except by 
leave), ex(^ept claims for mesne profits or arrears of rent in respect of the 
premises and damages for breach of any contract under which the 
same are held (7^., r. 2) j but claims by a trustee in bankruptcy, unless by 
leave, cannot be joined with any claim by him in any other capacity : 
(IK r. 3.) 

In the case given A. can join the two causes of action, as it is not neces- 
sary that every defendant should be interested as to all the relief prayed 
for, or as to every cause of action included therein : (Ord. XVI., r. 4.) 


Q. — The plaintiff has claims against the same person on a deed, for a 
trespass, and for a libel, and also on a cause of action on which he must 
sue as executor. Can any and which of these causes of action be joined 
in the same action ? 

A — Formerly the cause in which he is executor could not be joined ; 
but now claims by or against an executor or administrator may be joined 
with claims by or against him personally if the latter is alleged to arise in 
respect of the estate of which he is executor or administrator : (Ord. 
XVII., r. 5.) 

Q, — Give an instance where a plaintiff may recover upon a (juantum 
meruit for work done under a special agreement, and what in such a case 
is the measure of damages ? 

A. — If he prove the special agreement and the work done, but not 
pursuant to such agreement, he may recover upon the quantum meruity 
for otherwise he would not be able to recover at all. And the measure of 
damages in such a case is the stipulated price, less the sum which it 
would take to complete the work according to the agreement : (Chit. 
Cont., p. 523, 11th edit.) 

Q. — What is meant by pleading ” and what by ** demurring ? 

A. — ^Pleading, in its general sense, means the proceedings from state- 
ment of claim to joinder of issue. As to demurring, see infra. 

N 

Q. — How is the objection to the validity of a pleading raised ? 

A, — By demurrer; (3 St. 0. 520, 8th edit.) 

Q. — What is the nature and effect of a demurrer ? 

A. — It is a pleading which admits the facts but denies the sufficiency 
in point of law of the adversary's last pleading. A demurrer when joined 
in raises an issue of law, which is decided by the court (a). It must state 
whether it is to the whole or what part of the opposite pleading and also 
some ground in law for the demurrer : (Ord. XXVIII., r. 2.) 

Q. — Illustrate the nature and effect of a demurrer by a case. 

A. — ^If A. sues B. as the maker of a promissory note of which he (A.) 


(a) By the Jud. Act, 1873, s. 39, one judge sitting in court constitutes a court. 

• G 2 



84 


COMMON LAW DIVISION. 


is the indorsee, and B. sets up as a defence that the payee gave him no 
consideration for it, A. may demur to this defence ; because, even admitting 
-it to be true, it is no defence against A., the indorsee, who it is presumed 
gave value until the contrary is proved : (Sm. Act. 94, 10th edit.) 

Q. — Is the signature of counsel necessary to a joinder in demurrer ? 

A. — No, nor to any other pleading : (Ord. XIX., r. 4.) 


Q. — A defendant by leave demurs, and pleads to a statement of claim ; 
what course must the plaintiff take, and how is the action to be con- 
tinued ? 

A . — Here both issues in law and fact are raised. It is advisable for the 
demurrer to be argued first, as thereby the trial may be unnecessary. 
Either party may enter the demurrer immediately, and if not entered and 
notice given thereof within ten days, unless an order be obtained to amend, 
the demurrer will be held suflBcient. When it is intended to proceed to 
the argument of a demurrer, it must be entered and notice given to the 
other side, demurrer books must be made up, and printed copies delivered 
to the judges. 

The issue of fact is subsequently decided usually by a jury. 

Q . — ^What is the usual mode of meeting a defective pleading ; and is it 
available to either party ? 7 

A . — The opposite party can apply to Iftave it set aside either wholly or 
in part as irregular, or amended or othe/wise dealt with in such manner or 
upon such terms as the court or judg^ thinks fit : (Ord. LIX.) 


Q — ^What was the distinction between a plea in abatement and a plea 
in bar? and can the former now be pleaded ? 

A . — A plea in bar was j^^^festa’" answer to the action, whilst a plea 
in abatement was not, bj^^ » plaintiff had committed some 
informality, and point^'^ no/ie diff)ught to have proceeded. No plea 
or defence can now pleaded^he abatement : (Ord. XIX., r. 13.) 


Q . — ^Within what time must the defendant deliver his defence ; and if 
he does not plead in due time, what course does the plaintiff adopt in 
actions of assumpsit, debt, &c. ? 

A . — The defendant, where a statement of claim is delivered, must deliver 
his defence within eight days after delivery of the statement of claim, un- 
less he obtain an extension of this time from the court or a judge ; other- 
wise the plaintiff may sign judgment. Where no statement of claim is 
delivered, or the defendant states that he does not require one, he may (a) 
deliver a defence within eight days after appearance, or, by leave, subse- 
quently : (Ord. XXTL, rr. 1, 2.) 


Q. — ^An order for three days’ time to put in a defence is dated on 
a Friday; on what day may the plaintiff sign judgment in default 
thereof ? 

A , — Not until the following Wednesday : (Ord. LVII., r. 2.) 


(a) The praotioo of the common law chambers is to read this “ may ” as must ” in 

^rect opposition to the only reported case on the subject, ffcx^er v. Giles (1 OharleVs 
Gas. Ohamb.) 68). ' o 
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Q,— Wliat alteration bas recently been made, in practice, witb reference 
to tbe time to deliver, or amend pleadings ? 

A, — ^Tbe time for delivering or amending any pleading may be enlarged 
by consent in writing, without application to tbe court or judge as 
formerly : (Add. Eules, April, 1 880.) 

a . — ^Wben an order for better particulars of plaintiff’s demand is 
obtained, with a stay of proceedings in tbe meanwhile, pending tbe time 
allowed for pleading, what time is allowed to tbe defendant to plead after 
tbe delivery of tbe particulars ? 

A , — Tbe defendant is allowed tbe same time for pleading after tbe 
delivery of tbe particulars under a judge’s order, which be bad at tbe 
return of tbe summons, unless otherwise provided for in such order (see 
E. G. 21 ; Obit. Arch., 13th edit., 271.) 

Q. — When, after a judge’s order for further time to plead, further time 
is required, within what time should the summonses for further time be 
served and returnable, in order to prevent judgment by default ? 

A. — Before the expiration of the time given by the first order. How- 
ever, if the summons is served on the day the time for pleading expires, 
returnable at eleven oVlock the following morning, it would prevent the 
plaintiff signing judgment by default, for a summons is a stay of pro- 
ceedings from the time it is returnable until disposed of ; but this is a 
dangerous course to take. 

Q. — State some of the usual defences to an action, and the mode of 
making them. 

A. — The usual defences in an action on contract area denial of the con- 
tract, payment, tender, set-off, coverture, infancy, release, or Statute of 
Limitations, &c. In actions of tort, the defence usually is a denial of 
the wrongful act or breach of duty (not guilty), and occasionally leave and 
licence, or son assault demesiie, &c. ; a counter-claim can now be delivered 
in either case. The facts appear in the defendant’s statement of defence. 
No plea or defence can now be pleaded in abatement : (Ord. XIX., r. 13.) 

Q. — ^Where a pleading is scandalous, or tends to prejudice, embarrass, 
or delay the fair trial of the action, what course should be taken ? 

A. — Application should be made to the court or judge to strike it out 
or amend it : (Ord. XXVII , r. 1 .) 

Q. — John Wilson sues Amelia Henderson for 20/. due to him from 
Amelia for goods sold and delivered ; Amelia appears and pleads coverture 
as an answer to the action. Can she appear and plead by solicitor, or 
must she appear and plead in person ? and, if the latter, state the reason 
why. 

A , — She must appear and plead in person, as she cannot appoint a 
solicitor : (Arch. New Pract. 338, 2nd edit. ; Ord. XVI., r. 8.) 

Q , — What is tbe consequence of tbe non-joinder of persons as plaintiffs ? 

A, — In case of mistake tbe additional plaintiffs may be ordered to be 
joined by the court or judge, upon such terms as seem just : (Ord. XVL, 
rr. 2, 14.) 
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Q.— When an action of contract is brought against one of several 
partners, what step ought the defendant to take ? 

A. — Pleading in abatement is now abolished, defendant should apply to 
have his partners added : (Ord. XVL, r. 13.) 

Q. — When a defendant is added how should the plaintiff proceed ? 

A. — Unless otherwise ordered, the plaintiff should file an amended 
copy of, and sue out a writ of summons, and serve such new defendant 
with such writ or notice thereof in the same manner as original defendants 
are served: {Ib., r. 15.) 

Q. — How is advantage to be taken of a cause of defence arising after 
statement of defence and before verdict ? 

A. — The defendant may, by leave of the court or judge, within eight 
days after such cause of defence arises, deliver a further defence : 
(Old. XX., r. 2.) 

Q . — State the effect of this pleading. 

A . — Formerly it waived the former defence, and put the cause in the 
same state as if it had been originally pleaded : {Barber v. Palmer, 1 Salk. 
178.) It seems doubtful if this be so now, but plaintiff may confess the 
plea : (see infra.) 

Q > — If a defence arising after the commencement of the action be 
pleaded, how may the plaintiff proceed ? 

A. — The plaintiff may deliver a confession of such defence and sign 
judgment for his costs up to the time of pleading it, unless otherwise 
ordered, or he may reply or demur to the pleading : (Ord. XX., r. 3.) 

Q - — If a defendant, sued by two joint plaintiffs, pleads that after 
action brought one of them released him, is this a good defence against 
both ? And in what manner can the plaintiffs obtain their costs in such 
a case ? 

A - — This is a good defence against both, if the release is under seal 
or for valuable consideration: (Chit. Cont. 709, 713 11th edit.) The 
plaintiffs should confess the plea, and will be entitled to the costs up to 
the time of pleading it : (Ord. XX., r. 3.) 

Q- — What is the effect of a release given to one of two or more joint 
and several debtors ? 

A - — It would discharge all the debtors, unless the release contained a 
proviso that it should not operate to deprive the plaintiff of any remedy 
against the other parties : (Chit. Cont. 715, 11th edit.) 

^I^ action on a warranty will a defence traversing the agree- 
ment alleged in a statement of claim operate as a denial of the facts 

of the sale, and of the warranty, and of the breach ? and what is the 
effect ? 

-^•““This defence denies the fact of the sale and warranty, but not the 
breach, and by Order XIX., r. 17, every allegation of fact in any pleading^ 
if not denied specifically or by necessary implication, or stated to be not 
admitted in the pleading of the opposite party, is taken to be admitted 
except as against an infant, lunatic, or person of unsound mind. 
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Q. — May payment be given in evidence in reduction of damages, or 
must it in all cases be pleaded, and why ? 

A , — It must be alleged specifically : (see Ord. XIX , r. 18.) 

Q. — How far is payment into court an admission of the cause of 
action ? 

A , — ^Payment into court must now be pleaded in the defence and the 
claim or cause of action, in respect of which it is made (and which it 
admits) must be specified therein : (Ord. XXX., r. 1.) 

Q. — In what case may a defendant plead payment into court in an 
action for libel ? 

A. — Formerly, where the defendant was the proprietor of a newspaper 
or other publication, in an action for libel contained therein, he might 
pay money into court with a plea that the libel was inserted without 
malice or gross negligence, and that a full apology had been inserted in 
the publication : (6 & 7 Viet. c. 96, s. 2.) Now he may pay it in any 
action for debt or damages : (see Ord. XXX., r. 1.) 

Q . — When may a defendant pay money into court ? 

A . — Any defendant, in an action for debt or damages, may at any time 
after service of the writ, and before or at the time of delivering his 
defence, or by leave of the court or judge at any later time, pay into 
court a sum of money by way of satisfaction or amends (Ord. XXX., 
r 1) ; but if made before delivering his defence the defendant must serve 
upon the plaintiff a notice that he has paid in such money and in respect 
of what claim in the Form No. 5 in the Appendix (B.) : (i^., r. 2.) 

Q. — What does the plea of not guilty deny in actions of tort ? 

A . — Formerly it only denied the breach of duty or wrongful act alleged 
to have been committed by the defendant, and not the facts stated in the 
inducement : and no other defence than such denial was admissible under 
such plea ; all other pleas in denial must have taken issue on some par- 
ticular matter of fact alleged in the declaration : (see B. PI. 16.) Sub- 
stantially it would be the same under the new practice : (see Ord. XIX., 
r. 17.) 

Q. — When the defendant pleads not guilty by statute, intending to give 
special matter in evidence by virtue of an Act of Parliament, what parti- 
culars should accompany the pleading ? 

A , — The defendant must insert in the margin of the pleading the words 
*^By Statute,” together with the year or years of the reign in which the 
Act or Acts upon which he relies were passed, and also the chapter and 
section thereof, and specify whether such Acts are public or otherwise ; 
otherwise such pleading will be taken not to have been pleaded b}’^ virtue 
of any Act of Parliament, but no other defence can be pleaded with it 
without leave : (see Ord. XIX., r. 16.) 

Q. — What is the effect of pleading the general issue by statute ? 

A . — ^By Order XIX., r. 16, it has the same effect as heretofore ; such a 
plea therefore puts in issue not only the defences peculiar to the statute 
under which it is pleaded, but all that would have arisen at common law. 
Accordingly, the plea of not guilty “by statute” pleaded under the 
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11 Geo. 2, c. 19, s. 21, in an action for excessive distress, puts in issue not 
only the matter of justification^ but the tenancy and ownership of the 
goods (see Ohit. Arch. 267, 13th edit.) 

Q. — ^What is necessary to make an equitable defence a good defence to 
an action ? 

A. — It is now a good defence in any case in which it would have been 
formerly in Chancery : (lb73 Act, s. 24, sub-s. 4.) 

Q. — ^When is a new assignment necessary ? 

A . — ^It is no case now ; for everything which has heretofore been alleged 
by way of new assignment may now be introduced by amendment of the 
statement of claim : (Ord. XIX., r. 14, see Hall v. Hve, on appeal. 
46 L. J. 145, Oh.) 

Q. — Gan a plaintiff at any, and what, stage of the cause discontinue 
his action without leave, and by what proceeding can he withdraw part 
only of his alleged cause of complaint ? 

A , — The plaintiff may, at an}’^ time before the receipt of the defen- 
dant’s statement of defence, or after the receipt thereof before taking any 
other proceeding in the action (save any interlocutory application), by 
notice in writing, wholly discontinue his action or withdraw any part or 
parts of his alleged cause of complaint, and thereupon he shall pay the 
defendant’s costs of the action, or, if the action be not wholly discon- 
tinued, the defendant’s costs occasioned by the matter so withdrawn : 
(Ord. XXIIL r. 1.) 

Q . — When is a cause at issue ? What is an issue ? Can there be 
more issues than one ? And how are issues in fact and issues in law 
raised ? 

A. — When the pleadings have arrived at an afilrmation on the one side 
and a denial on the other, the cause is said to be at issue, and either party 
may join issue. There may be several issues, both of fact and law .(a) 
Issues of fact are raised by the pleadings, issues in law are raised by 
deinuiTer. 

Q. — ^What is a feigned issue ? In what cases is it resorted to, and b 
what authority is it framed ? 

A. — It is a mode adopted, without any regular set of pleadings, for 
determining some question of fact by a jury, as under the Interpleader Act, 
or the Tithe Commutation Act, &c. The 8 & 9 Viet. 109, enacts that 
where any court of law or equity may desire to have any question of fact 
decided by a jury, such court may direct a writ of summons to be sued 
out, and direct who are to be plaintiffs and who defendants, &c., and 
thereupon the proceedings are to go on, and be brought to a close as here- 
tofore in feigned issues. The form given is not compulsory. The old 
practice under the Interpleader Acts is retained by Ord. I., r. 2. 

Q . — ^What is a special case ? How is it prepared and brought before 
the Court for argument ? 

A , — ^A special case occurs where in the course of an action there is no 

(a) By the Procedure Act, 1S52, questions of fact may, after writ issued bv con 
sent and leave of a judge, be raised without pleadings. So, in like manner, quitioni 
of law may be raised ; (ss. 42, 46.) ^ 
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dispute as to the facts, but the opinion of the Court is desired on the law 
applicable to them. The case is in the form of a narrative, and may be 
stated at any time after writ. After it is printed and signed by the 
parties or their solicitors, and filed, it is entered for argument by delivering 
to the proper officer a memorandum for that purpose : (Sm. Act, 170, 
12th edit.) If any party is under disability, leave is required and an 
affidavit must be filed verifying the statements affecting him : (Ord. 
XXXIV., r. 1.) 

Q. — ^When must notice of trial be given ? 

A. — The plaintiff with his reply, or at any time after the close of 
the proceedings, may do so, and if he does not do so within six weeks 
of the close of the pleadings the defendant may do so : (Ord. XXXVI., 
rr. 3, 4.) 

Q. — How many days are necessary for full or ordinary and short notice 
of trial respectively, whether in a town or a country cause ? 

A. — Ten days’ notice of trial are given and are sufficient in all cases, 
unless the defendant has consented to take short notice, when four days 
are sufficient : (Ord. XXXVI., r. 9.) 

Q . — Does notice of trial operate for any particular sittings ? 

A. — ^Not in London or Middlesex ; but it is deemed to be for any day 
after the expiration of the notice on which the action may come on for 
trial in its order upon the list. If in the country it will be deemed to be 
for the first" day of the then next assizes, at the place for which notice of 
trial is given : (Ord. XXXVL, rr. 11, 12.) 

Q . — Can notice of countermand be now given ? 

A. — Only by consent or leave of a court or judge upon such terms as to 
costs or otherwise as may be just : (Ord. XXXVL, r. 13.) (a) 

Q. — If a cause be made a remanet, is a new notice of trial necessary 
either in a town or a country cause ? 

A. — The old practice does not appear to be altered (see Ord. XXXVL, 
rr. 11, 12), by which, if the record were made a remanet at the assizes, 
the plaintiff could not afterwards proceed to trial without giving a new 
notice of trial ; but if made a remanet from one sitting to another, 
in London or Middlesex, a new notice was not necessary : (see Chit. 
Arch. 344, 13th edit. ; but see Claudit v. Prince^ 16 L. T. Eep. 
N. S. 397.) 

Q. — If a plaintiff makes default in proceeding to trial, is there any, 
and if any, what course by which a defendant can bring the cause on for 
trial? 

A. — If the plaintiff omits to give notice of trial within six weeks of 
the close of the pleadings, the defendant may do so, and may enter the 
action for trial (Ord. XXXVI,, rr. 4, 14), and notice of trial once given 
cannot now be countermanded unless by consent or order, and the record 
cannot now be withdrawn or the action discontinued without consent of 


(a) By Order XXIIL, the plaintiff cannot withdraw record or discontinue without 
leave of court or judge, but by rule of Ist December, 1875, a consent si^ed by the 
solicitors of both parties, and sent to the officer of the court, will be sufficient. 
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parties or leave of the court or judge (Ord. XXIII., r. 1), and when 
withdrawn it will not be allowed to be re-entered without leave : (see 
Bitt. Pract. Oas. XIV.) 

Q , — An action of debt is brought in the High Court, the sum indorsed 
on the writ not exceeding 20/. Can an order be now made for a trial 
before the sheriff, or any and what other inferior tribunal ? State by 
which party and at what stage of the proceedings such an order may be 
applied for. 

A. — No action can now be sent to the sheriff for ti’ial. But a judge at 
chambers may, on the application of the defendant within eight days after 
service of the writ in actions of contract not exceeding 50/., order the 
action to be tried in the county court, if it is contested, and there be no 
good reason to the contrary. If the order is made, the cause will then be 
remitted to the county court, and there tried in the ordinary way j and 
the costs subsequent to the order will be those allowed in the county 
court : (30 & 31 Viet. c. 142, ss. 6, 7 ; 1873 Act, s. 07.) 

what cases and at what stages of the proceedings can actions of 
contracts or tort brought in a superior court be sent to a county court 

by the plaintiff or defendant ? Distinguish the different cases in your 
answer. 

^._^By 19 & 20 Viet. c. 108, s. 26, in actions of contract, either party 
may after issue joined, where the amount in dispute does not exceed 50/., 
apply for an order that such issue may be tried in a county court. So by 

c- 142, 8. 7, in similar cases the defendant may do this 
within eight days of service; and by sect. 10 of the same Act, in actions 
of tort, on his making an affidavit that plaintiff has no visible means of 
papng the costs if he (the defendant) obtains a verdict, an order may be 
obtained that, unless the plaintiff give security for costs, or satisfy the 
judge that he has a cause of action fit to be prosecuted in the superior 
court, proceedings be stayed, or the cause remitted to a county court: 
Actions in the Chancery division which might have been commenced in 
the county court may be removed there under sect. 8 of the same Act. 


Interlocutory or Collatero,! Proceedings, 

Q, What is meant by interlocutory proceedings ? 

between the commencement of 
T j termination are, strictly speaking, interlocutory : (Holth. 

^*^**'1 generally understood bv interlocutory pro- 

Medmgs are such as applications for time to plead, foV delivery of paiti- 

■« ^ 

semd?^“* “ “ must it be 

f a direction for the party upon whom it is served 

to appear at judge’s chambers at a certain t^and to show caus^wW 

the order asked for by it should not be granted. It must be served unon 
the solicitor of the party against wliom it is issued, or, if tbrnartr^ 
ppeanng m person, at his place for service ; the service must be effeLd 
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before two o'clock p.m. on Saturdays, and before six on other days, other- 
wise it will be taken as served on the following day. 

Q. — Point out any defects or irregularities in the proceedings which 
would entitle a defendant to apply to set them aside. 

A, — If the writ be improperly tested ; or does not contain the necessary 
indorsements ; or if the plaintiff sign judgment too soon ; or proceeds to 
trial without notice and gets a verdict : (Chit. Arch. 1192, 13th edit.) 

Q. — Within what time must application be made to a court or judge to 
set aside proceedings for irregularity ? and what will preclude a person 
from making such application ? 

A, — The old practice does not appear to be altered. The application 
must be made within a reasonable time, without having taken a fresh step, 
after knowledge of the irregularity ; (E. G. 135.) 

Q. — When a summons is applied for to set aside proceedings for 
irregularity, what must be stated therein ? 

A , — The several objections intended to be insisted upon ; (E. G. 13G.) 

Q. — State the distinction between an irregularity in practice and a 
nullity. 

A. — A proceeding is said to be irregular when taken too soon or too late, 
or in an improper manner. Where the mistake, however, consists not in 
a mere manner, but in the substance of the thing done, it is not only 
irregular, but a nullity and void altogether. When the proceeding 
amounts to a nullity, it cannot be waived by the opposite paidy taking 
a fresh step, as an irregularity may ; (see Chit. Arch. 1192, 13th edit.) 

Q. — In what actions may a defendant plead a tender of amends and 
pay money into court ? 

A, — In all actions for debt or damages it may now be paid in ; 
(Ord. XXX., r. 1.) 

Q. — In what cases must leave be obtained for payment of money into 
court ? 

A. — When defendant pays it in after delivering his defence, leave must 
be obtained (Ord. XXX., r. 1); and in actions of detinue : (23 & 24 Viet, 
c. 126, 8. 25.) 

Q. — What are the requisites to constitute a valid tender ? 

A. — There must be an actual production and offer of the sum due, 
unless the creditor dispense with it by a declaration that he will not 
accept it ; and this tender must be of immvy ; if beyond forty shillings, 
in gold ; or, if above 5/., may be in Bank of England notes ; which are a 
legal tender, except by the Bank itself and its branches, (a) The tender is 
not good if accompanied by any condition : (see Sm. M. L. 534, 7th edit. ; 
Arch. New. Pract. 88, 2nd edit.) 


(a) Country bank notes are a good tender if not objected to on that ground : (Sm. 
M. L. 634, 7th edit. And it seems a tender under protest is good : (Scott, P.^0, 
V. The Uxbridge, ^c.. Railway Co., 14 L, T. Rep. N. S 696.) Colonial gold issued 
from Her Majesty's branch mints is now a legal tender : (29 & 30 Yict. c. 66, and 
Orders of January, 1867 ; but see also 83 Viet. o. 10.) 
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Q. — For what amounts respectively are gold and silver and bronze coins 
legal tender ? 

A. — ^Gold to any amount, silver for any amount not exceeding forty 
shillings, and bronze coins not exceeding one shilling : (33 Viet, c, 10, 

B. 4.) 

Q. — To what actions can a tender of money before action be pleaded ? 
A. — To any action for a debt or liquidated demand ; (3 Ste. 0. 524, 
6th edit.) 

Q . — If a tender has been made and refused before action, what steps 
should be taken to prevent the party availing himself of it by pleading in 
any action to be afterwards commenced ? 

A , — The plaintiff or his agent should afterwards demand from the 
defendant the exact sum tendered, and if not paid this will prevent the 
defendant availing himself of the tender by pleading in an action after- 
wards commenced : (Arch. New Pract. 8H, 2nd edition.) 

Q> Is a tender of part of a debt good where the whole is due, although 

the debtoi boncijide believes that nothing more than the sum tendered is 
due ? 

A . — ^No ; tender of part of an entire demand is invalid: (Chit. Oont. 
733, 11th edit.) ^ 

Q. If the defendant has tendered previous to the action what he con- 
siders sufficient to cover the demand against him, what is the mode of 
proceeding, and will the plaintiff have to receive or pay the costs of the 
action in case he does not recover more than the amount tendered ? (a) 

A‘ The defendant must pay the money into court, and plead the 
tender , if the plaintiff on the trial recovers nothing beyond the sum 
tendered, he will not be entitled to any costs, but will have to pay the 
defendant’s costs, unless otherwise ordered : (Tidd’s Prac. 622 971 9th 
edit. : Gray on Costs, 306 ; Ord. LV., r. 1.) 

Q* ^ person is sued for 50^. of which he admits he owes 30/., but 
did not tender it before the action, what steps should be taken to avoid 

jurther liability for costs in the event of the plaintiff recoverincr no more 
than 30/. ? ® 

should bring the 30/. into court, which he may now do any 
time after service of the writ, and if the plaintiff recovers no more, the 
defendant will be entitled to his costs from* the time of payment in 
unless otherwise ordered. 


^ Q. After delay of the pleadings for a year, what notice must now be 
given by a party who desires to proceed ? 

no alteration of the old practice by which a calendar 
month s notice must be given by the party desiring to proceed, whether 

“ plaintiff does not proceed in his action in due course after 
ho^ ? ® pleading, can the defendant compel him to proceed, and 


(a) Also put thus : What is the effect of a tender before action V 
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A , — ^Yes ; the defendant may, after the time for delivering statement of 
claim has passed, apply to the court or a judge to dismiss the action with 
costs for want of prosecution ; (Ord. XXIX., r. 1.) In default of reply 
the proceedings are deemed to be closed, and the statement of fact in the 
last pleading admitted, and if the plaintiff does not, within six weeks, 
give notice of trial, the defendant can do so (Ord, XXXVI., r. 4) ; or may 
move to dismiss : Id. r. 4a, June, 1876.) 

Q * — On what other grounds may an action be dismissed for want of 
prosecution ? 

A. — ^If a plaintiff fails to comply with any order to answer interroga- 
tories, or for discovery or inspection of documents, in addition to attach- 
ment, he is liable to have his action dismissed for want of prosecution : 
(Ord. XXXI., r. 20.) 

Q. — In the event of the death of a sole defendant, has the plaintiff any 
means, and what, of continuing the action against the representatives of 
the deceased defendant ? Have the representatives of a deceased defen- 
dant any and what means of compelling a plaintiff to continue or abandon 
the action ? 

A. — If the cause survive it may be continued against the representa- 
tives of defendant by the plaintiff obtaining an order ex parte for that 
purpose upon allegation of the facts, and may serve such executor or 
administrator with such order, and such executor or administrator must 
then appear within eight days (Ord. L., rr. 4, 5), but he may apply within 
twelve days to vary or discharge the order, or the representatives of the 
deceased defendant may apply as above to be made parties. 

Q, — Is a summons without an order a proceeding ; or a notice of trial, 
though countermanded ? 

A . — A summons without an order is not a proceeding in the cause, 
because it is not complete in itself ; but a notice of trial is, though 
countermanded: (Steph. Lush. Pr. 241.) 

Q. — If a defendant quits, and altogether gives up his place of resi- 
dence, after service of a copy of the writ of summons, but before the 
plaintiff has delivered his statement of claim, how do you proceed in your 
action ? 

A. — If he has appeared by a solicitor, the statement of claim must be 
delivered at the address for service of the solicitor, or at his own address 
for service if he has appeared in person. And if the defendant makes 
default in delivering a statement of defence within eight days, the plaintiff 
may sign judgment final or interlocutory, as the case may be. If the 
defendant has not appeared, and the writ is specially indorsed, sign final 
judgment; if not specially indorsed sign interlocutory judgment (Chit. 
Arch. 687, &c., 13th edit.) ; or file affidavit of service and statement of 
particulars of claim where liquidated under Ord. XHI., r. 5 ; and final 
judgment at the expiration of eight days. 

Q. — When the writ does not disclose the particulars of the plaintiff’s 
demand, in actions of assumpsit or debt, &c., how are they to be obtained, 
and can they be obtained before appearance ? 

A.— They may be obtained by summons at chambers, which may be 
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had before appearauce : (see Baker and another v. Wood, Bitt. Pract. Oas. 
GOLXXXII. ; but see contra, lb, OV. and CXXIV.) 

Q , — When particulars of demand are endorsed on the writ, can any 
other particulars be given with the statement of claim ? 

A. — ^Formerly not without an order of the court or judge. But if done 
without order it was only an irregularity, and might be waived by the 
defendant pleading and going to trial: (Chit. Arch. 1450, 12th edit.) 
Under the new practice this does not appear necessary. The indorsement 
on the writ (Add. Ord., Feb. 1876; Ord. XXVII., r. 11), however, can be 
amended by leave at any time. 

Q. — Under whafc circumstances can a defendant obtain an order for 
particulars in an action of trespass, and how ? 

A. — In actions of trespass the defendant cannot as a matter of course 
obtain a judge’s order for particulars of demand. But in special circum- 
stances an order may be obtained. Thus, in an action against the sheriff 
for an escape, the plaintiff may be compelled to give particulars of the 
time and place of the escape : (Chit. Arch. 1178, 13th edit.) 

Q. — How is time computed upon the rules of practice in the course of 
a cause ? If a party has four days to do any given act from the first of 
the month, when does that time expire ? 

A. — If not expressed to be clear days, they are reckoned exclusively of 
the first day, and inclusively of the last day, unless the last day falls on a 
Sunday, Christmas-day, Good Friday (which also do not count in a period 
of less than six days), or a day appointed for a public fast or thanksgiving, 
in which case the time is reckoned exclusively of that day also (Ord. LVII., 
rr. 2 and 3) ; the time does not expire until the fifth, and this gives the 
whole of the fifth to do the act. 

Q , — ^Where several actions are brought against different underwriters 
on the same policy, can they take any and what steps to save unnecessary 
expense ? 

A. — ^Yes; actions in any division or divisions may be consolidated by 
order of the court ora judge, as heretofore : (Ord. LI., r. 4.) Application 
should be made by the defendants to a judge at chambers, who will stay 
the proceedings in all the actions but one, they undertaking to abide by 
the verdict in that one : (see Sm. Act. 106, 10th edit.) But this will not 
prevent the plaintiff going on with another of the actions if he fail in the 
first : {McGregor v. Horsfall, 3 M. &: W. 320.) 

Q. — When several actions are brought against different persons relating 
to the same matter, what steps should they take to prevent unnecessary 
expense ? 

A, — On application to the court they may obtain an order to stay the 
proceedings in all the actions but one, on their undertaking to be bound 
by the proceedings in such action, and subject to such other terms as the 
court may think proper : (Prentice’s Proceedings in an Action, 108, 2nd 
edit.) 

Q, — ^When a defendant, in an action of contract, suffers judgment to go 
by default, how should the plaintiff proceed to ascertain the amount due 
to him ? 
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A. — If the writ is not specially indorsed and the plaintiff’s claim is for 
a debt or liquidated demand, the plaintiff may file an aflSdavit of service, 
or notice in lieu of service, and a statement of the particulars of his claim 
in respect of the causes of action stated in the indorsement upon the writ ; 
and may, after eight days, enter final judgment for the amount (not exceeJ- 
ing the sum indorsed upon the writ), and costs to be taxed : (Ord. XIII., 
r. 5), or if not for a debt or liquidated demand, he must proceed by writ 
of inquiry ; or, where the amount of damages sought to be recovered is 
substantially a matter of calculation, before one of the masters of the 
oourt ; or the court or a judge may order, instead of a writ of inquiry, 
that the damages be ascertained in any way in which any question arising 
in an action may be tried : (Jd., r. G.) 

Q. — ^Where a defendant, in an action brought against him as acceptor of 
a bill of exchange or drawer of a promissory note, suffers judgment to go 
by default, how should the plaintiff proceed to ascertain the amount due 
to him ? 

A. — If the writ is specially indorsed, the judgment by default is final in 
the first instance. If not, the plaintiff must proceed as abeve stated. 

Q . — ^What is the effect of the death of a sole plaintiff or defendant 
before trial ? 

A. — This does not now abate the action ; but if the cause thereof sur- 
vive, it may be continued by or against the personal representatives of the 
plaintiff or defendant by obtaining an order that the proceedings in the 
action shall be carried on between the continuing parties to the action 
and such new party or parties. This may be obtained ex parte upon an 
allegation of such change or transmission of interest or liability: (Ord. 
L., r. 4.) The application may be made to a master on affidavit of the 
change or transmission of interest or liability : (Coe’s Pr. Judges* 
Chambers, 67.) 


EVIDENCE. 

Question . — Into what divisions is evidence ususlly classed? What is 
secondary evidence, and are there any degrees of secondary evidence ? 

Answer . — Evidence is usually divided into primary and secondary. 
Primary evidence is the best or highest evidence, or, in other words, that 
kind of proof which in the eye of the law affords the greatest certainty 
of the fact in question. All evidence falling short of this in its degree 
is called secondary. There are no degrees of secondary evidence : (1 Tay. 
Ev. pt. 2, c. 4, s. 365.) 

Q. — ^Is, or is not, secondary evidence always of the same degree of legal 
value as compared with primary evidence ? Illustrate your answer by an 
instance. 

A . — The distinction between primary and secondary evidence is one of 
law and not of fact, referring only to the quality and not to the strength 
of the proof. Therefore, if a deed be lost and production of it is out of 
the party*s power, secondary evidence of its contents will be received 
either by an attested or examined copy, or even by oral evidence of any 
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one wlio can positively swear to tlie contents of tlie onginal. But although 
oral evidence of a document is equally admissible with an examined or 
attested copy, it is not therefore entitled to the same credibility : (1 Tay. 
Ev. pt. 2, c. 4, 8. 365 et seq^ ; Pow. Ev. 302, 303.) 

Q. — Give an instance of hearsay evidence. When is it admissible in 
evidence ? 

A. — When a witness attempts to prove a fact by stating that someone 
else told him that fact, this is (inaccurately) called hearsay evidence, and 
such secondary evidence is unadmissible, except in the following cases : 

1. When the words spoken are part of the ‘^res gestce.'' 

2. The evidence of a deceased witness on a former trial between the 
same parties for the same cause is receivable, and may be proved by the 
testimony of a person who heard it. 

3. Proof of matters of public and general interest, such as the boun- 
daries of counties or parishes, rights of common, claims of highway, &c. 
Hearsay in this case must have been ante litem motami' 

4. Matters of pedigree, the declarations of deceased members of the 
family being evidence if made ante litem moiami' 

5. Ancient documents purporting to constitute part of, or at least, to 
have been executed contemporaneously with the transactions to which they 
relate, and, coming from proper custody are receivable as evidence of 
ancient possession. 

6. Declarations by deceased persons against their interest are receivable 
in evidence in proceedings between third parties, provided such declara- 
tions were made against propriety or pecuniary interest, and do not 
derogate from the title of third parties: (Jliqhum v. Ridgway, 10 East. 
109.) 

7. Declarations by deceased persons in the regular course of business : 
{Prices. E. of Tonington, 2 Ld. Ka3nnond, 273.) 

8. In charges of homicide the declarations made by persons under the 

conviction of their impending death : Nemo moritnrus pra^.sumitur 

mentiri’. ” (see Best on Evidence, 6th edit. 63 1 et seqi) 

9. Statements made by a third person, if the plaintiff or defendant is 
proved to have been present when it was made. 

10. Evidence as to character. 

Q. — What alteration in the law of evidence has been made by recent 
statutes ? (a) 

A. — By the 6 & 7 Viet. c. 85, criminals, and interested persons not 
being parties, and by the 14 & 15 Viet. c. 99, the parties to suits (except 
in breach of promise and adultery cases), &c., are competent and com'- 
pellahle to give evidence on behalf of either or any of the parties to the 
suit, &c. However, no person is compellable to answer questions tending 
to criminate himself. By the 16 & 17 Viet. c. 83, husbands and wives 
are rendered competent and compellable in all civil cases to give evidence 
on behalf of either or any of the parties to the suit, &c. But this section 
does not extend to criminal cases (s. 2) ; and neither husband nor wife is 
competent or compellable to disclose any communication made to each 


(a) Also put thus : Has any alteration been made lately by the Legislature with 
regard to evidence, and as to the competency of interested parties as witnesses ? 
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other during marriage. But by the 32 & 33 Viet. c. 68, the parties to 
an action for breach of promise of marriage are competent witnesses in 
such action, but their evidence must be corroborated : (s. 2.) So the 
parties in proceedings for adultery, and their husbands and wives, are com- 
petent witnesses therein, but are not bound to confess the adultery unless 
such witness has already given evidence therein in disproof of adultery : 
(s. 3.) And persons objecting to take an oath may, by leave, give evidence 
on declaration : (s. 4.) By the 17 & 18 Viet. c. 125, a document not 
requiring attestation to its validity may be proved by admission or other- 
wise ; and unstamped documents may be received in evidence on depositing 
the amount of the stamp, penalty, and an additional penalty of one pound. 
By 38 &: 39 Viet. c. 77, s. 20, the rules of evidence are not affected by 
the Judicature Acts and Eules of Court. 

Q. — ^What evidence is necessary to support the plaintiff’s case in an 
action for breach of promise of marriage? Refer, if you can, to any 
statute affecting this question. 

A. — The plaintiff’s evidence can now be received as to the promise, but 
it must be corroborated by some material evidence : (see 32 & 33 Viet, 
o. 68). The breach must also be proved and the damage sustained. 

Q . — In what case, and how, may a party producing a witness impeach 
his credit ? 

A, — By sect. 22 of the second Common Law Procedure Act (17 & 18 
Viet, c. 125), where a party calls a witness who in the opinion of the 
judge proves adverse, he may contradict him by other evidence, or by leave 
of the judge prove that he has made at other times a statement incon- 
sistent with his present testimony ; but before such last-mentioned proof 
can be given, the circumstances of the supposed statement suflBcient to 
designate the particular occasion must be mentioned to the witness, and 
he must be asked whether, or not he has made such a statement : (see 
Notes to Day’s Common Law Procedure Acts on above section.) 

Q. — ^If a witness is a convicted felon, or has an interest in the result of 
the action, can his testimony be received ? 

A. — Yes ; by force of the statutes set out in a preceding answer. 

Q. — What is the distinction between the admissibility and the credibility 
of a witness ? 

A, — The former relates to the competency of the witness to give 
evidence, and is a question for the judge ; the latter to the truthfulness of 
his statements, and is a question for the jury : (Pow. Ev, 15.) If a person 
believes in a God, in a future state of rewards and punishments, this 
entitles him to be admitted as a witness : {Omichund v. Barker, 1 Sm. 
L. 0. 195, Sue,), By the 32 & 33 Viet. c. 68, it is also enacted that if a 
witness (either in civil or criminal cases) objects to take an oath, or is 
objected to as incompetent to take an oath, he, by leave of the presiding 
judge, may give evidence on declaration, aAd be liable to the penalties of 
perjury for false evidence : (s. 4.) 

Q , — ^In an action on a bill of exchange, drawer against acceptor, and 
the defendant pleads payment only, has the plaintiff anything, and what, 
to prove ? 
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A , — The plaintiff will have to rebut the defendant's plea of payment 
only, as every allegation of fact, if not denied or stated to be not admitted 
in the pleading of the opposite party, will be taken to be admitted : (Ord. 
XIX., r. 17, ante, p. 80.) 

Q . — State the evidence necessary to support an action brought by a 
plaintiff who sues as indorsee against the drawer of a bill of exchange, 
when everything is put in issue and required to be proved by the defen- 
dant’s pleading. 

A , — It will be necessary to prove (1) the drawing of the bill, (2) the 
indorsements, (3) due presentment for payment to the acceptor, and his 
default, and (4) notice of dishonour : (see 2 Arch. Nisi Prius, et seq., 
2nd edit.) 

Q. — In an action upon a bill of exchange, brought by an indorsee against 
the acceptor, where the bill is drawn payable to the drawer’s own order, 
and by him indorsed to the plaintiff, what evidence is necessary to enable 
the plaintiff to obtain a verdict, supposing the defendant to plead only 
that he did not accept the bill ? 

A , — The plaintiff need only prove the acceptance of the bill by the 
defendant. 

Q, — State the evidence to be adduced on the trial of an action of 
trover. 

A, — (1) That the plaintiff was in possession of the goods in question, 
or had the right of property, and the right to immediate possession, 
(2) that the goods came into the possession of the defendant, (3) that he, 
or some person by his orders, converted them, and (4) the value of the 
goods; (1 Arch. Nisi Prius, 601, et seq,, 2nd edit.) 

Q. — Under pleas of a right of way for twenty and forty years, under 
stat. 2 & 3 Will. 4, c. 71 (Lord Tenterden’s Act), what facts are neces- 
sary to be proved besides the mere proof of user of the way for those 
periods ? 

A , — He must prove (1) the user by himself and servants “ as of right,” 
that is openly and not by stealth, for twenty or forty years next before 
the commencement of the action ; (2) that the use of the way was con- 
tinuous and without interruption for that time : (Arch. Nisi Prius, 348- 
350.) 

Q. — What was the necessary evidence to support an action on an 
attorneys’ bill, when the pleas were never indebted,” and “no signed 
bill delivered ? ” 

A.— (1) The retainer by the defendant, (2) that the work and business 
charged for were performed, and (3) that a signed bill thereof was delivered 
to the defendant, or left for him at his dwelling-house,^ or last place of 
abode, one month before the action was commenced. If the bill had not 
been taxed, it was usual to be prepared with evidence of the reasonable- 
ness of the charges : (see 1 Saund^ Plea, and Ev. by Lush, 248 et seq,, 
2nd edit. ; Tay. Ev. 208, 209.) 

Q. — Could an answer in Chancery be used in evidence at Nisi Prius 
against the party making it ? 

A.— Yes, as a cogent admission upon oath of the allegations which it 
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contained (Tay. Ev. 479, 1152; Pow. Ev. 250, 251 ; Goode v. Joh^ 32 
L. T. Rep. 88) ; but demurrers and pleas in equity were not so receivable, 
they being merely hypothetical statements, which, assuming the facts as 
alleged, denied that the defendant was bound to answer : (Tay. Ev. 1152.) 

Q. — Assuming it to be necessary, in an action brought, to give in 
evidence letters patent under the great seal, and the probate of a will, in 
what mode is the proof to be established ? 

A , — The primary mode of proving letters patent will be by producing 
the original under the great seal (Tay. Ev. 1018) ; but they may also be 
proved by printed or manuscript copies, or by extracts, certified and sealed 
by the Commissioners of Patents, or other proper oflficers : (16 & 17 Viet, 
c. 115, 8. 4; Pow. Ev. 280.) 

The probate of a will may be proved primarily, either by producing the 
probate itself, or, if lost or destroyed, it may be proved by an examined or 
a certified copy of the entry in the Act-book: (14 &: 15 Viet. c. 99, s. 14 ; 
Tay, Ev. 1049 ; Pow. Ev. 273.) 

Q . — Give instances where the statements of persons not upon oath are 
admissible evidence of the facts stated, and instances where such state- 
ments would be inadmissible. 

A. — Statements in writing made by a person in the course of his busi- 
ness, without any interest to misrepresent the truth, if contemporaneous 
with the fact, are evidence after his death of the fact : {Price v. Tarring- 
ton, 1 8m. L. 0. 1 39 and notes.) And by the 32 & 33 Viet. c. 68, persons 
objecting to take an oath, or being objected to as incompetent to take an 
oath, may, as before shown, by leave of the presiding judge, give evidence 
on declaration ; and see next answer. 

Q. — In what cases may entries in the writing of a deceased person be 
given in evidence to prove the facts stated in them ? 

A. — If a person has peculiar means of knowing a fact, and makes an 
entiy or declaration of that fact, which is against his interest, it is clearly 
evidence after his death, if he could have been examined as to it in his 
lifetime : {Higham v. Uidgway, 2 Sm. L. 0. 183.) (a) 

Q. — ^When the genuineness of handwriting is disputed, when and in 
what manner is a comparison of the disputed handwriting with another 
handwriting admissible ? 

A. — Comparison of a disputed handwriting with any writing proved to 
the satisfaction of the judge to be genuine, may be made by witnesses, 
and such writings, and the evidence of witnesses respecting them, may be 
submitted to the court and jury as evidence of the genuineness or other- 
wise of the writing in dispute : (17 & 18 Viet. c. 125, s, 27.) 

Q. — Can parol evidence in any and what cases be admitted in contra- 
diction or explanation of a written contract ? 


(a) In this case, to prove the time of a birth, evidence was given that the surgeon 
who attended the birth was dead, and the books of the latter were offered in evidence. 
They contained an entry in the handwriting of the deceased of the circumstances of 
the birth, and the date ; and opposite the charge for attendance was marked the word 
“paid.” The books were allowed to bo given in evidence, the entry being to the 
surgeon's prejudice: (see Pow. Ev. 112; 3 St. 0. 564, 8th ewiit. ; also Price v. Tor- 
rington, 1 Sm, L. 0. 139.) 

• H 2 
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A, — is a rule of law that parol testimony cannot be i*eceived to con- 
tradict, vary, add to, or subtract from the terms of a valid written instru- 
ment. But such evidence may, in all oases of doubt, be received to ex- 
plain a written instrument— f.e., explain a latent ambiguity.^ Thus, if an 
estate be conveyed by the designation of Blackacre, parol evidence may be 
admitted to show what property is known by that name : (see Tay. Ev. 
745 et seq, ; Pow. Ev. pt. 11, chaps, vii. viii.) And it must of necessity 
be used in the interpretation of instruments written in a foreign language ; 
in the case of ancient instruments ; in cases where terms of art or science 
occur ; in mercantile contracts, which in many instances are in a peculiar 
language employed by those who are conversant in trade and commerce, 
and in other instances in which the words, besides their general common 
meaning, have acquired another by custom : (Chit. Oont. 103, 11th edit.) 

Q , — ^Plaintiff brings an action to enforce payment from defendant of 
100/. and interest, which defendant, by indenture between plaintiff of 
the one part, and defendant of the other part, covenanted to pay, and 
which is overdue. Defendant pleads that the indenture is not his deed. 
What evidence must the plaintiff give at the trial to entitle him to a 
verdict ? 

A. — This pleading operates as a denial of the execution of the deed in 
point of fact only ; and the plaintiff will only have to give such evidence 
as proves the execution : (see Ord. XIX., r. 23, and a?ite, p. 81.) 

Q. — What are the requisites of proof in actions on contracts under 
seal ? 

A.— (1) Proof of the execution of the deed ; (2) breach of the cove- 
nant by the defendant ; and, (3) the damage sustained : (see 1 Arch. Nisi 
Prius, 365 et seq., 2nd edit.) 

Q. — Has a copyhold tenant of a manor a right to unqualified inspection 
of the court rolls and books of the manor ; and if so, before or pending 
action ? 

A. — He has a right to an unqualified inspection of the court rolls and 
books of the manor, although no action be pending : (see Chit. Arch. 1173, 
13th edit.) 

Q- — On a plea of nul tiel record, how is a record in the same court to 
be proved ? and how is a record of another court to be proved ? 

A. — If it be a record of the same court, the record itself must be 
produced. If of an inferior court a transcript of it must be produced 
under a writ of certiorari directed to the judge of the inferior court. 
But if it be a record of a superior court, then, as an inferior court cannot 
command a superior one, nor courts of equal degi’ee one another, the 
record must first be brought into the High Court of Justice by certiorari ; 
and afterwards an exemplification of it, under the Lord Chancellor’s seal 
is sent by mittimus to the court in which the action is pending ; (1 Sm 
Act. 119, 10th edit.) 

Q. — If a deed or document, required for the purpose of the cause, be 
in the possession of the adverse party, what is the usual course to be pur- 
sued with a view to its production ; or, if not produced, to be enabled to 
give secondaiy evidence of its contents ? 



BVZDBNOB. 


101 


A , — Give him or his solicitor notice to produce it ; and if when called 
upon at the trial he refuses to do so, then, upon proof of the notice and 
that the document is in the possession of the party, or his agent, &c., you 
may give secondary evidence of its contents : (see Chit. Arch. 293, 13th 
edit.) (a) 

Q. — ^What is the object and effect of the notice to produce and admit 
usually given in an action ? 

A. — ^The notice to produce is given when documents required for the 
purposes of the cause are in the possession of the adverse party ; and if 
on the trial he refuses to produce them, upon proof of the notice, and that 
the documents are in the possession of the adverse party or his agent, 
secondary evidence of their contents may be given. ■ The notice to admit 
is given in respect of documents necessary to be proved at the trial, and 
without which he would not be entitled to the expense of proving them ; 
notice is given to the opposite party for him to inspect and admit the 
documents, and if not admitted, the costs of proving them will have to be 
paid by such party, unless at the trial the court certifies that the refusal 
to admit was reasonable. 

Q . — If you are in possession of a document which you intend to pro- 
duce at the trial, would you be justified in incurring the expense of taking 
a witness to prove it ; or is there any other way of avoiding the expense, 
and what is the consequence of not adopting it ? (d) 

A. — You should, in such case, give the opposite party notice to inspect 
and admit the document, and if not admitted, the cost of proving the 
document will have to be paid by such party, unless at the trial the court 
certifies that the refusal to admit was reasonable. No costs of proving 
such document will be allowed unless this notice be given, except in cases 
where the omission to give such notice is, in the opinion of the taxing 
master, a saving of expense : (Ord. XXXII., r. 2.) 

Q. — If a party to a cause call a witness to prove the execution of a 
written instrument without first requiring the admission of its due execu- 
tion, what will be the consequence of such omission ? 

A. — See preceding answer. 

Q. — Does the rule of court, which requires a notice to admit written 
documents proposed to be adduced in evidence, apply to all documents, or 
to such only as are in the party’s possession ? 

A, — It extends as well to documents in the hands of third parties, as 
to those in possession of the party requiring the admission ; but the docu- 
ments must be described accordingly ; (Chit. Arch. 286, 13th edit.) 


(a) But the cou^t or judgo may order the production of documents in the possession 
or power of any party, upon oath, if they relate to any question in the action : (Ord. 
XXXI., V. 11 et seq.) 

(b) This and the next preceding question have been asked in the following form 
What communication upon this documentary evidence should a solicitor have with 
the opposite party before going to trial, and what is the consequence of omitting to 
take the proper steps ? This question may also be answered from the text : Explain 
the Law of Evidence as regards proving the contents of written documents in the 
respective cases of their being in the possession of yourself, your adversary, and a 
third person, and of their being lost. 
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Q. — ^When a verdict has been set aside and a new trial directed, and, 
previously to the first trial, the usual notice to inspect and admit docu- 
ments given and admission made, is it necessary to give fresh notice and 
to obtain a fresh admission of the same documents upon the second 
trial ? 

A. — It is not; the notice given and the admission made on the first 
trial will be binding on the parties : (Chit. Arch. 322, 12th edit.) 

Q, — Within what time must a party called upon by notice to admit 
documents either admit or refuse to admit ? 

A. — He must do so within foi*ty-eight hours from the time he was 
called upon by notice to admit the documents : (see Form 12, Appendix 
B, to 1st Schedule of the 1875 Act.) 

Q. — When a document is admitted by the opposite party under the 
usual notice to admit, saving all just exceptions, give an instance when 
such document would not be receivable in evidence ? 

A. — By admitting a document the party does not thereby in any way 
recognise its legal validity, but merely enables the opposite party to dis- 
pense with the usual evidence which would otherwise be necessary to bring 
it before the court. Thus a party who admits his signature to a bill of 
exchange, or other document requiring a stamp, may still object to the 
want of, or insuflSciency of, the stamp : (Pow. Ev. 154, 155.) 

Q. — In what cases is secondary evidence of documents admissible ? 

A. — When a party has done everything in his power to bring before the 
court primary evidence of his case, as by searching for documents in places 
where it was most reasonable to expect them to be deposited, or by giving 
an opposite party notice to produce them, he will then, and not till then, 
if he be unsuccessful in his exertions, be permitted by the court to give 
secondary evidence of such documents : (Pow. Ev. 302.) 

Q. — How are the contents of written documents proved if the document 
is lost ? 

A. — ^By copies or other secondary evidence of their contents, on satis- 
factorily showing that you have done everything to find the originals : 
(Pow. Ev. 302, et supra.) 

Q . — Are there any and what means by which the defendant in an action 
can ascertain and inspect documents in the plaintiff’s possession ? 

A. — Either party, without affidavit, may obtain an order directing any 
other party to make discovery, on oath, of the documents which are or 
have been in his possession or power relating to any matter in question in 
the action, and whether he objects to their production, and if so, on what 
grounds ; and if such party omits to give inspection, after due notice, an 
application for an order to inspect should be made to a judge : (Ord, 
X^O^I., rr. 12, 14, and 17.) * 

Q. — It becomes necessary on the trial of an action to be prepared with 
evidence of entries in the books of a banker (not a party to the action)* 
How can such evidence be procured and given ? Is there any, and what^ 
recent legislation on the subject ? 

A . — The Bankers' Books Evidence Act, 1879 ” (42 Viet. c. 11) pro- 
vides that a copy of any entry in a banker’s book shall, in all legal 
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proceedings, be received as primd facie evidence of sucb entry and of the 
matters, transactions, and accounts therein recorded (sect. 3), if the book 
at the time of making the entry be proved by a partner or oflScer of bank 
to have been one of the ordinary books of the bank in its control or 
custody, and the entry made in the usual and ordinary course of business 
(sect. 4), and that the copy has been examined with the original entry and 
is correct (sect. 5). 

A banker or officer thereof cannot be compelled to produce a bank book 
or give evidence in any case in which the bank is not a party, unless by 
order of a judge made for special cause (sect. 6). 

On the application of any party to a legal proceeding, a court or judge 
may order that such party be at liberty to inspect and take copies of any 
entries in a banker’s book, without summoning the bank or any other 
party, to be served on the bank three clear days before the same is to be 
obeyed, unless the court or judge otherwise directs (sect. 7) ; costs thereof 
to be in the discretion of the court or judge, who may order the same to 
be paid by the bank in the case of default or delay on its part (sect. 8). 

Proof that the bank makes its return to the Commissioners of Inland 
Eevenue must be given : (sect. 9.; 

Q . — After what lapse of time does a will or deed prove itself ? (a) 

A, — When it is thirty years old, or upwards, and comes out of the pos- 
session of a person entitled to its custody : (see Pow. Ev. 50, 224.) The 
thirty years are computed from the date of the instrument, even in case 
of a will : {M^Kenire v. Fraser, 9 Ves. 5 ; Pow. Ev. 275.) 

Q. — In what case is it necessary to call an attesting witness in order to 
prove a document ? What alteration has been recently made in the law 
on this subject ? 

A, — By the 17 & 18 Viet. c. 125, instruments, to the validity of which 
attestation is not necessary, may now be proved by admission or otherwise 
(s. 26) : therefore, it is only necessary to call the attesting witness where 
attestation is necessary to give the instrument validity. Before this Act 
an attested document could not have been admitted, but the attesting 
witness must have been called to prove it : (Pow. Ev. 306, 307.) 

—What written instruments now require an attesting witness to make 
them valid? 

A, — (1) Instruments which require an attesting witness by the express 
direction of some person or persons, as instruments executed under 
powers. (2) Instruments which require attestation by some Act of 
Parliament, as wills, warrants of attorney, cognovits, bills of sale, con- 
veyances under the Mortmain Act, &c. : {see Pow. Ev. 306 ; 17 & 18 Viet, 
c. 125, s. 26, Day’s edit. ; 41 & 42 Viet. c. 31.) 

Q. — When an attesting witness to the execution of a deed is dead, what 
proof is required of the execution of the deed ? 

A, — li the deed is not admitted, proof must be given of his handwriting 
and death ; (see Pow. Ev. 306, 307.). 


(a) Also put thus: How do you prove at the trial a deed more than thirty years 
old ? 


104 


COMMON IiAW DIVIBION. 


Q. — Under what circumstances may comparison of handwriting be made 
on the trial of a civil cause ? 

A , — The various admissible kinds of such proof are these : (1) Hand- 
writing may be proved by a witness who actually saw the party write or 
sign. This is the most satisfactory evidence. (2) By a witness who has 
seen the party write on other occasions, even if it be but once only. (3) 
By a witness who has seen documents purporting to be written by the 
same party, and which, by subsequent communications with such party, 
he has reason to believe the authentic writings of such party. (4) Under 
the Procedure Act, 1854, s. 27, in civil cases, a witness may give his 
opinion as to the authenticity of a disputed document by comparing the 
handwriting with any document which has been proved to the satisfac- 
tion of the judge to be the genuine writing of the party : (see Pow, 
Ev. 304.) 

Q . — If your client has an unstamped written agreement, and it is 
doubtful if it requires a stamp, and it has to be used as evidence at a trial 
at Nisi Prius, what advice would you give your client as to stamping it, 
and what is the latest time it could be stamped ? 

A. — As the time for stamping it would be past (within fourteen days of 
its date), I should advise him not to stamp it, as it could be given in 
evidence at the trial, if it required stamping, on paying the duty, penalty, 
and a further penalty of 1/. (a): (see 17 & 18 Viet. c. 125, ss. 28, 29; 
Pow. Ev. 357.) 

Q. — A deed of gift and a will are both executed by the same person, 
and attested by the same witnesses. Is there any, and what, difference 
in the necessary mode of proving the execution of the two instruments ? 

A . — A deed, unless attestation is necessary to its validity, may be proved 
by admission or otherwise. As to a will, formerly the original will must 
always have been produced and proved by the attesting witnesses (Pow. 
Ev. 274, 306) ; but now, by the 20 & 21 Viet. c. 77, probate is conclusive 
evidence, if the will was proved in solemn form (s. 62), or sufficient 
evidence if the plaintiff has given the defendant ten days’ notice before 
the trial that he intends to give such probate in evidence to establish any 
devise therein contained, unless the defendant, within four days after 
receiving such notice, gives the plaintiff notice that he intends to dispute 
the validity of the devise : (s. 64) {h) 

Q. — Suppose a witness whom you wished to call as a witness in a cause 
was about to sail on a distant voyage, should you think it advisable to 
detain him here till the trial, or is there any other way of obtaining his 
testimony ? 

A, — Yes ; application may be made to the court, or at chambers, for a 

(0) If a deed and the stamp is over 107, interest at 5 per cent, not exceeding the 
duty is also payable. 

(1) The party receiving the notice under the 64th section is not precluded from 
contesting the validity of the will at the trial, although he does not give a counter 
notice within four days, as this section only makes the probate “ sufficient evidence,’* 
and was intended to prevent expense : {fiarraclovgh v. Greenhovyk^ L. Pop. 2 Q. B. 
612.) It would seem that the notice should be served on the party, sed quaere: 
Ibid,) 
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rule or order for the examination of the witness on oath before a master 
of the court, or other person named in such order. The application should 
be supported by affidavit, stating the name of the witness, and that he is 
material, and the grounds upon which you apply to have him examined : 
(1 Will. 4, c. 22, 8. 4 ; Chit. Arch, 302, 13th edit.) (a) 

Q . — Where a cause is at issue, and a material witness is so ill as to be 
unable to attend the trial, and there is danger of the evidence being lost, 
is any, and what, course open to the party requiring the evidence of the 
witness by which he can obtain the benefit of such evidence ? 

A. — Yes ; a similar rule or order to that stated in the preceding answer 
may be obtained, and in a like manner. But there must, in addition 
to the usual affidavit, also be an affidavit of a surgeon or physician 
verifying the illness of the witness : (see Chit. Arch. 302, 13th edit.) (a) 

Q. — An action is brought on a charter-party, the defendant’s witnesses 
reside at Singapore ; how can he procure their testimony ? 

A. — As Singapore is one of Her Majesty’s dominions abroad, the defen- 
dant may apply to any division of the High Court for a writ in the nature 
of a mandanms to the tribunals there for the examination of the witness 
there, and upon the examination being returned, it will be allowed and 
read as evidence at the trial ; (see 13 Geo. 3, c. (>3, s. 44 ; 1 Will. 4, c. 22; 
8 . 1 .) 

Q. — A. brings an action on a policy of insurance ; his principal 
witnesses reside at Bordeaux and Dublin, and refuse to come over to be 
examined : can the plaintiff enforce their attendance, or how can he 
obtain their testimony ? 

A. — The plaintiff cannot compel witnesses residing at Bordeaux to come 
over to this country to be examined, but he may have a commission for 
their examination there,, on oath, by interrogatories, or otherwise. The 
witnesses residing in Dublin may, by leave of the court, or a judge when 
the court is not sitting, be compelled, by subpoena, to attend in this country 
for the purpose of obtaining their testimony, the application must be 
supported by affidavit showing that the witnesses are material : (see 
17 & 18 Viet. c. 34 ; Smith v. McGuire, 31 L. Rep. 119.) 

Q. — If a witness do not attend upon his subpoena, can he be proceeded 
against ; and, if so, in what way ? 

A, — The usual remedy against a witness for non-attendance at the trial 
is by attachment or by action. To entitle a party to any of these reme- 
dies, the witness must have been personally served with a copy of the 
subpoena, and the original at the same time shown to him : his necessary 
expenses must also be paid or tendered to him, and the affidavit must state 
that he was a fnaterial witness : (Sm. Act. 135, 2nd edit., by Foulkes.) 


(a) But in the above case the depositions taken cannot be read as evidence at 
any trial without the consent of the parties against whom the same may be offered, 
unless the examinant or deponent is beyond the jurisdiction of the court, or dead, 
or unable from permanent sickness or other permanent infirmity to attend the 
trial: (see 1 Will. 4, c. 22, s. 10; Beaufort {Duke of) v. Crawshay^ 14 L. T. Rep, 
N. S. 729. 
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Q. — solicitor preparing a brief calls on a witness to subpoena him, 
but, not finding him at home, leaves a copy of the subpoena for him with 
his wife. Is this suflScient ? 

A. — No. See preceding answer. 

Q. — How many witnesses can be included in a common subpoena ? 

A, — ^Formerly four were allowed, but it appears now that three only 
should be included : (see Schedule to Additional Order, August, 1875.) 

Q. — By what process can the attendance of witnesses at a trial be 
enforced ? Is there any, and what, difference in the process where the 
witness is required to produce documents ? 

A. — By siihpama ad testificandum where only viva voce evidence is 
required, but by suhpama daces tecum where witness is required to produce 
documents as evidence, copies of which writs must be served a reasonable 
time before the trial on the intended witnesses, and their necessary 
expenses at the same time tendered to them : (Chit. Arch. 320-322, 
13th edit.) 

Q. — If a witness is in custody, how is his evidence obtained ? 

A. — He should, if in custody on civil process, be brought up on habeas 
corpus ad testificandum, which is granted by a judge at chambers. If 
otherwise a prisoner, a warrant or order for this purpose must be obtained 
from one of the principal Secretaries of State or a judge at chambers : 
(Chit. Arch. 326, 13th edit.) 

Q — If a witness subpoenaed to attend the assizes is arrested on civil 
process on his way to the assizes, what course should he pursue to be 
relieved ? 

A. — The witness may apply to the judge at Nisi Prius, or to the court 
out of which the process of arrest issued, or the court where the cause in 
which he is to give evidence is pending, or to a judge at chambers, for a 
habeas coipus to be discharged ; (Chit. Arch. 687, 13th edit.) 

Q. — ^How are you to enforce the attendance of witnesses before a 
referee, or on commissions ? 

A. — Under a reference under the Judicature Acts, subject to any order 
of the court or judge, the attendance of witnesses may be enforced by 
subpoena : (Ord. XXXVI., r. 31.) 

The attendance of witnesses on a commission is enforced by rule or 
order, and notice of the time and place of examination signed by the 
examiner, the wilfully disobeying which is a contempt of court : (see Tay. 
Ev. 845, 846.) See 6 & 7 Viet. c. 82, ss. 5, 6, as to the mode of com- 
pelling the attendance of witnesses when the commission is to be executed 
out of the jurisdiction. • 

Q. — What is the proper course for a person who has been subpoenaed as 
a witness to take, in order to secure payment of his expenses ? 

A, — He may refuse to attend until his proper expenses are paid, and, 
previously to being sworn, he may refuse to give evidence at the trial. A 
witness may also maintain an action for his expenses against the party on 
whose behalf he was subpoenaed : (Chit. Arch. 323, 13th edit.) 
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Q.— If a person who is required by a party to the cause to make an 
affidavit refuse to do so, by what mode may be be compelled to give 
evidence as to the matter concerning which he has refused to make an 
affidavit ? 

A. — The party requiring the affidavit may apply by summons for an 
order to such person to appear and be examined upon oath before a judge 
or master, as to the matters concerning which he refuses to make an affi- 
davit ; and the judge may, if he think fit, order such person to attend for 
the purpose of being examined, and to produce any documents mentioned 
in the order : (17 & 18 Viet. c. 125, s. 48.) 

Q . — ^What are the principal provisions of the new Judicature Acts with 
reference to discover}^, inspection, and interrogatories ? 

A. — Either party with his statement of claim or defence, or before 
close of the pleadings, may without order deliver interrogatories, or at 
any other time by leave of court or judge : (Ord. XXXI., r. 1.) 

Application to str^e_out same must be made within four days of 
service: (Rule 5.) 

They must be answered by affidavit within ten days, unless otherwise 
ordered ; (Rule 6.) 

If affidavit exceeds ten folios it must be printed : (Rule 7a.) 

In default, order must be obtained requiring the party to answer, or to 
put in further answer : (Rule 10.) 

Production of documents on oath may be ordered at any time by court 
or judge : (Rule 11.) 

Discovery of documents may be applied for by either party without 
affidavit : (Rule 12.) 

Either party may give notice to produce any document referred to in 
opposite party’s pleadings. In default it cannot be given in evidence 
without leave : (Rule 14.) 

And within two days of such notice, or four days if documents are not 
in party’s possession, he must give notice stating when within three days 
documents will be produced at his solicitor’s: (Rule 16.) 

In default judge may order inspection : (Rule 17.) 

Any one or more answers to interrogatories may be given in evidence at 
the trial, but judge may order all to be put in : (Rule 23.) 

Q. — State the necessary steps to be taken in order to obtain a view by 
the jury. How and by whom is such view conducted ? 

A. — Either party is at liberty to apply to the court or a judge for a 
rule or order for the inspection by the jury, or by himself, or by his 
witnesses, of any real or personal property, the inspection of which may 
be material to the proper determination of the question in dispute, and 
in some cases qonceming lands and messuages, the officer of the court will, 
on application, draw up a rule for a view. Two persons will be appointed 
as showers and six jurymen selected as viewers, and the sheriff will return 
their names to the associate for the purpose of being called at the trial : 
(8m. Act. p. 142, 11th edit. ; vide 0. L. P. Act, 1852, ss. 114, 115, and 
B. G., H. T. 1853, Rules 44—49.) Sect. 58 of the 0. L. P. Act, I85f 
allowed inspection by a party, or by witnesses. A similar power is 
contained in the Patent Law Amendment Act, 1852, s. 42. 
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Q . — plaintiff or defendant, prior to the trial of a cause, wishes to 
ascertain facts which he believes to be in the knowledge of the opposite 
party ; what proceedings should he adopt to do so ? 

A , — The plaintiff, at the time of delivering his statement of claim, or 
at any subsequent time not later than the close of the pleadings ; and the 
defendant, with his defence, or not later than the close of the pleadings 
without order ; and at any other time either party, by leave of the court 
or a judge, may deliver interrogatories for the examination of the opposite 
party or parties, or any one or more of them. But only one set can be 
delivered to the same party without order : (Order XXXI., r. 1.) 

Any party served may, within four days, apply at chambers to strike 
out any interrogatory on the ground that it is scandalous or irrelevant, or 
is not put bond Jkle for the purpose of the action, or that the matter 
jpquired after is not suflSciently material at that stage of the action, or on 
any other ground : (/^., r. 5.) Interrogatories delivered before statement 
of defence will be ordered to be struck out except in exceptional cases : 
{Strong v. Topping Bitt. Pract. Cas. COXVI.) 

The affidavit in answer must be filed within ten days : (Ord. XXXI., 
r. fi.) But any objection to answering on the ground that it is scandalous 
or irrelevant, or not bond fide for the purpose of the action, or that the 
matters are not sufficiently material at that stage of the action, or on 
any other ground, may be taken in the affidavit : ilb,, r. 5, Nov. 1878.) 
An application to set aside the interrogatories on the ground that they 
have been exhibited unreasonably or vexatiously, or to strike out same 
for scandal, may be made at chambers within four days of service : {Ih.) (a) 
An interrogatory may be left unanswered if the objection be one of law ; 
secus if one of fact : {Smith v. Berry and wife, 36 L. T. Eep. 471.) 

Q . — Where a party fails to comply with an order to answer interro- 
gatories, or for discovery of documents, what remedies has the opposite 
party ? Distinguishing the cases where the party in default is plaintiff or 
defendant. 

A. — If any party fails to comply with any order to answer interro- 
gatories, or for discovery or inspection of documents, he is liable to attach- 
ment. He is also, if a plaintiff, liable to have his action dismissed for want 
of prosecution ; and, if a defendant, to have his defence, if any, struck 
out, and to be placed in the same position as if he had not defended ; and 
the party interrogating may apply to the court or a judge for an order to 
that effect, and an order may be made accordingly : (Order XXXI., r. 20.) 

Q . — For what purpose may interrogatories be administered by either 
party ? 

A . — For the purpose of eliciting all such facts material to the questions 
in dispute in the action, as the party interrogated is not privileged from 
disclosing. • 

Q. — In an action of libel (as, for instance, a libel published in a news- 
paper), state generally what are the leading points that require to be 
proved. 


(a) It has been held that inteiTogatories may be delivered under an interpleader 
issue : ( White v. White, 6 L. T. Rep. N. S. 387 ; and see hereon Meadows v. Kirkman^ 
2 L. T. Rep. N. S. 251 ; Bartlett v. Lewis^ 6 L. T. Rep. N. S. 388.) 
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A . — The plaintiff will hare to prove (1) the publication of the libel, 
and that it is false ; (2) the malice of the defendant ; and, if special 
damage has been sustained, (3) the amount of such damage : (see Arch. 
Nisi Prius, 442 et seq.) 

Q . — ^What are the principal provisions of the 2nd section of the 
statute 6 & 7 Viet. c. 96, which enables a defendant in an action for a 
libel contained in a public newspaper to avail himself of an apology being 
made ? How and when must such apology be made ? And what, in 
addition to such apology, must be done by the defendant to constitute a 
defence under that statute ? 

A. — Under this section a defendant may plead that the libel was 
inserted without malice or gross negligence, that before the commencement 
of the action, or at the earliest opportunity afterwards, he inserted a full 
apolog)^ for it in such newspaper ; or, if the newspaper or periodical in 
which the libel appeared is ordinarily published at intervals exceeding one 
week, that he had offered to publish the apology in any paper selected by 
the plaintiff in the action. In addition to the above the defendant must, 
with his pleading, pay something into court. 

Q. — In actions of libel or slander, what is the meaning of the com- 
munications being privileged ? Give some instances of privileged com- 
munications. 

A , — The meaning of the communication being privileged in libel and 
slander is, that it cannot be received as evidence of the libel or slander ; 
it rebuts the primd facie inference of malice : {Owens v. Eoherts, 29 L. T. 
Bep. 39.) 

As when a master, acting bond fidCy libels a servant in giving a charac- 
ter to such servant. In fact, the rule of law is, that if a person who has 
an interest or duty in reference to the subject-matter of the libel publishes 
a statement to a person who has a duty in reference to the same subject- 
matter, or publishes to a person whom he believes has a moral duty, that 
communication is privileged, and the occasion rebuts the inference of 
malice : {Harrison v. Eiish, 5 Ell. & Bl. 344.) See also 44 & 45 Viet, 
c. 60, s. 2, as to privilege of newspaper reports. 


TRIAL AND PROCEEDINGS TO JUDGMENT. 

Question, — What is the derivation and meaning of the term ^^Nisi 
Prius, as applied to the courts holden for the trial of causes in the 
superior courts. of Westminster Hall ? 

Aifiswer, — There was a sort of real action called an assize (now 
abolished), whieh was tried in the very county in which the land in 
question lay, by judges coMedi justices of assize. The statute of Nisi Prius 
(13 Edw. 1, c. 30) therefore enacted that these justices should try other 
issues, return the verdicts into the court above, and, in order to enable 
them to do so, the writ of venire (also abolished) was altered, and instead 
of ordering the sheriff to biing the jurors to the court at Westminster, he 
was ordered to do so on a certain day Nisi Prius, i,e,, unless before that 
day the justices of assize came into the county, for then the statute 
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resdered it his duty to return the jury, not to the court, but to the justices 
of assize. Hence it is that judges are said to sit at Nisi Prius, and trials 
to take place at the assizes : (Sm. Act. edit, by Foulkes, 134.) By sect. 16 
of the Judicature Act, 1873, the jurisdiction of the courts, created by 
Commissioners of Assize, is transferred to the High Court of Justice. 

Q. — Who are the proper parties to decide questions of fact in actions 
brought in the High Court of Justice, and who are the proper parties to 
decide questions of law in the same court '(• 

A . — Questions of fact are still usually decided by a jury; but the pre- 
siding judge explains to them the questions which require their deter- 
mination, and decides or reserves points of law arising on the trial, but an 
action may be tried before a judge or judges or before a judge sitting with 
assessors, or before an official or special referee with or without assessors : 
(Ord. XXXVI., r. 2.) Issues of law, raised by demurrer, are decided by 
the court m hanc. A case, or points in a case, reserved at the trial is 
argued before a divisional court of the High Court : (Judicature Act, 
1873, s. 46.) 

Q. — If points of law arise at Nisi Pnns, and are reserved by the judge 
state the usual steps by which they are subsequently disposed of. 

A , — The solicitor bespeaks a copy of the judge's notes made at the 
trial, sets down the action on motion for judgment and gives notice thereof 
to the other parties. The point is argued on the motion, and decided by 
the court, which is usually placed in the same condition as the judge was 
before whom the point arose ; (see Ord. XIj., r. 2.) 

Q. — What is the meaning of “ withdrawing a juror,” and what effect 
has it? 

A. — When neither party feels sufficient confidence to persevere till 
verdict, the judge at the trial frequently recommends the parties to with- 
draw a juror. If the parties consent, a juror is withdrawn from his fellows, 
and the rest are discharged. It seems this puts an end to the action ; and 
if the plaintiff afterwards continue it, or commence another for the same 
cause, the court, upon application, will stay the proceeding. But if, 
instead of moving to stay the second action, the defendant allow it to 
proceed, it will be no objection at the trial : (Chit. Arch. 376, 13th edit. ; 
Sm. Act. 147, 2nd edit, by Foulkes.) 

Q. — In actions upon contracts for damages, &c., where some of the 
defendants let judgment go by default and others plead, and upon the trial 
the verdict is found for one or all of the defendants who pleaded, would 
the jury proceed to assess damages against the defendants who suffered 
judgment to go by default, or what would be the result ? 

A, — In such a case the plaintiff could not formerly assess damages or 
obtain final judgment against those who had allowed judgment to go by 
default (see Arch. New Pract. 64, 65, 2nd edit.), as he must still have 
proved the joint liability of all the defendants at the trial (see Boyles v. 
Webster, 21 L. J. N. 8. 202) ; but now damages against the defaulting 
defendant will be assessed at the same time with the trial of the action or 
issues therein against the other defendants, unless otherwise directed : 
(Ord. XXIX., r. 5.) 
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^2. — Explain the difference between a verdict and a judgment ? 

A, — A verdict is the unanimous decision of the jury on the point or 
issue submitted to them. It is either general for the plaintiff or defen- 
dant, or special, stating all the facts of the case, and leaving it to the 
court to pronounce the proper judgment: (see Holth. L. D. 2nd edit.) 
Judgment is the sentence of the law upon the matter appearing from the 
previous proceedings in the suit. 

Q. — Is there any difference in effect of the plaintiff being nonsuited, 
and a verdict for the defendant ? 

A, — Formerly in case of nonsuit the plaintiff might bring a fresh action 
which he could not in case of verdict ; but now, unless otherwise directed, 
a nonsuit has the same effect as a judgment for the defendant, but in case 
of mistake, surprise, or accident, it may be set aside upon terms : (Ord, 
XLL, r. 6.) 

Q . — To a statement of claim claiming 100/. defendant pleads : First, 
except as to 30/. never indebted ; second, as to 30/. payment into court 
in satisfaction. The plaintiff joins issue on the first plea, and takes the 
30/. out of court in satisfaction of so much of the claim. At the trial 
the plaintiff fails to prove any debt due beyond the 30/. For whom 
should the judgment be entered, and to what costs will each party be 
entitled ? 

A. — If the judge does not at the trial order judgment to be entered for 
the defendant, he should apply by motion for judgment, for he has the 
verdict: (Chit. Arch. 382, 13th edit.) The plaintiff was formerly entitled 
to costs up to instructions for plea, but now these would be in the discre- 
tion of the court. If the cause is tried by jury, the defendant is entitled 
to the subsequent costs unless the court otherwise orders. 

Q . — If evidence, legally inadmissible, be received on a trial, what remedy 
has the party injured thereby ? 

A, — ^If the reception of the evidence was objected to by the counsel for 
the opposite party, the court will grant a new trial if asked for. A bill 
of exception no longer lies in such cases. 

Q , — ^What is the enactment of the Common Law Procedure Act, 1854, 
as to granting a new trial by reason of the ruling of a judge as to the 
necessity of a stamp or the sufficiency of a stamp on any document ? 

A, — By sect. 31 of this Act (17 & 18 Viet. c. 125) it is enacted that 
no new trial shall be granted by reason of the ruling of any judge that 
the stamp upon any document is sufficient, or that it does not require a 
stamp. 

Q. — State generally some of the cases in which the court will grant a 
new trial ; and mention in actions for the recovery of debts what is the 
amount recovered under which a common motion for a new trial is 
prohibited. 

A, — ^New trials are granted for misdirection by the judge to the jury 
in point of law ; for the improper rejection or admission of evidence by 
the judge, if substantive wrong or miscarriage is thereby occasioned; 
where the verdict is against evidence ; for default in the jurors ; for small- 
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Bess of damages, or for excessive damages. If the amount recovered, how- 
ever, is under twenty pounds, the court will seldom grant a new trial, 
unless for fraud or misdirection, or malpractice, or unless the aotion is 
brought to try some right : (see Arch. New Pr. 481-497, 2nd edit. ; see 
Ord. XXXIX., r. 3.) 

—Within what time after verdict or nonsuit must application be 
made for a new trial ? 

j[. — the trial has taken place before a jury in London or Westmin- 
ster an application must be made within four days if the Divisional Court 
is then sitting ; if not, on the first subsequent day on which a divisional 
court to which such application could be made sits to hear motions. If 
the trial has taken place elsewhere, then within the first four days of the 
following sittings. If the case had been tried by a judge without jury, 
the application must be made to the Court of Appeal : (Ord. XXXIX., rr. 

a) and (11' 

Q, — Is there any appeal from a judgment of a divisional court on an 
application for a new trial, or on motion for judgment ? 

A. — There is an appeal to the Court of Appeal from any judgment or 
order of the High Court, or of any judge or judges thereof, save as 
thereinafter mentioned: (d) (1878 Act, s. 19.) 

Q.— When a plaintiff has proceeded to trial and has obtained a verdict, 
which is afterwards set aside and a new trial obtained, and the plaintiff 
does not give fresh notice, what steps should the defendant take to ter- 
minate the cause ? 

A. — There is no mode of compelling the plaintiff to proceed to trial ; 
but the defendant, if he will, may take the cause down to trial by proviso, 
or if the rule were granted to either party on payment of costs, and he 
has not paid them, the other party may move to discharge it : (see 
Chit. Arch. 1501, 12th edit. •; Oakley v. Ooddeen, 2 L. T. Rep. N. S. 
482.) 

Q. — Where a plaintiff takes a record down for trial at the assizes, but 
the cause goes over by reason of the judge not reaching it, or not being 
able to try it, can the defendant give the plaintiff notice to proceed ? If 
not, what remedy has he to make an end of the cause ? 

A , — The defendant cannot give the plaintiff notice to proceed in this 
case, for the plaintiff is not in fault : (12 Jur. 520.) And the defendant 
has no remedy, but must wait until the cause be called on and tried : 
(Ham V. Greg, 6 B. & C. 125 ; Chit. Arch. 1500, 12th edit.) 


(а) The motion is made to a divisional court in the Common Law Divisions for an 
order to show cause at the end of eight days from the date of the order, or so soon 
after as the case can be heard why a new trial should not be directed : (76.) 

(б) Judicature Act, 1873, s. 45. The judgment of a divisional court upon an 
appeal from an inferior court is to be final, unless leave to appeal be given. By sect. 
47 the judgment of the Court for Crown Cases Reserved is final. By sect. 49, 
no appefd lies except with leave from any judgment or order made by consent or 
as to costs only which by law are left to the discretion of the court. By sect. 50, 
an appeal does not lie direct to the Court of Appeal from an order made at chambers 
without leave. 
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JUDGMENT. 

Question, — State the different kinds of judgments. 

Answer, — Judgments are either interlocutory or final*, (see Sm. Act. 
179, 10th edit.) 

Q. — ^What is the difference between interlocutory and final judgment ? 

A, — An interlocutory judgment is one given in the course of the action, 
and does not terminate it. Thus, if the defendant suffers judgment by 
default or confession, and the demand sued for be unliquidated damages, 
the judgment given is interlocutory, because the court knows not what 
damages the plaintiff has sustained, which must be ascertained as stated 
infra. A final judgment puts an end to the action : (see Sm. Act. 167. 
2nd edit, by Foulkes.) 

— Must there be both sorts of judgments in all cases ? 

A, — ^No ; where the amount sued for is liquidated, judgment by default 
or on confession, &c., is final. So if the amount sued for be damages, yet 
if the cause goes to trial and a verdict pass for the plaintiff, the jury 
would then assess the amount of damages, for which final judgment may 
be signed : (see Chit. Arch. 790, &c., 13th edit.) 

Q, — Interlocutory judgment is signed on a claim for unliquidated 
damages, what is the course of proceeding ? 

A. — The plaintiff must first get the damages assessed either before the 
sheriff on a writ of inquiry, or, if they are substantially a matter of calcu- 
lation before one of the masters of the court on an order of reference, and 
then sign final judgment for the amount assessed : (Sm. Act. 179 et seq,, 
10th edit.) But the court or a judge may order that the damages be 
ascertained in any way in which any question arising in an action may be 
tried : (see Ord. XII., r. 6, and Ord. XXIX., r. 4.) 

Q. — What is a writ of inquiry, and when directed, and how obtained ? 

A. — It is a writ directed to the sheriff, commanding him to summon a 
jury and inquire into the amount of damages due from the defendant to 
the plaintiff in an action. This writ is necessary where the judgment is 
interlocutory, and the damage sustained cannot be ascertained by the 
master, and no other way is specially ordered. It is engrossed on parch- 
ment, sealed and endorsed, and left with the sheriff’s deputy. The sheriff, 
in the execution of the writ, sits by deputy, and, when the damages are 
assessed, the inquisition is returned to the court above, and final judgment 
signed: (Chit. Arch. 807, 13th edit.; Sm. Act. 154, 2nd edit, by 
Foulkes.) 

Q, — ^When the damages are to be assessed by the master, what steps are 
to be taken to obtain the inquiry ? 

A, — Although the application may be made to the court, in practice it 
is usually made to a judge at chambers on summons. After the order is 
made and served, the plaintiff’s solicitor obtains an appointment with 
the master, and seiwes it on the defendant’s solicitor. Each party then 
attends before the master with his witnesses (if any) and the master, after 
hearing the evidence, assesses the damages: (15 & 16 Viet. c. 76, ss. 92, 
94 ; Ettison v. Evans, 21 L. J, 317, Q.B.) 

• I 
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Q , — When action in debt is brought upon a bond in a penalty con- 
ditioned for the performance of covenants, or for the faithful conduct of a 
party, and the defendant does not plead, but suffers judgment by defaidt, 
what steps, if any, should be taken by the plaintiff before the execution 
can be issued under the judgment ? (a) 

A, — The plaintiff should assign breaches, and proceed to get the 
damages assessed thereon under a writ of inquiry. The judgment is 
entered up for the amount of the penalty, yet the plaintiff can only issue 
execution for the amount of the damages sustained, assessed as above 
mentioned: (see 8 & 9 Will. 3, c. 11, s. 8; Chit. Arch. 817, &o., 13th 
edit.) 

Q , — In what class of actions can a plaintiff obtain under the J udicature 
Acts speedy judgment (where the defendant has appeared) without the 
delay of a trial, and what steps should he take in order to do so ; and how 
can the defendant defeat such steps ? 

A. — When the writ is specially indorsed under Order III., r. D, plaintiff 
on affidavit by himself or by any other person who can swear positively to 
the debt or cause of action, verifying cause of action, and stating that in 
his belief there is no defence to the action, may call on defendant to show 
cause why final judgment should not be signed against him, which the court 
or judge may order as to either whole or part, unless the defendant satisfies 
the judge that he has a good defence on the merits, or show sufficient 
facts, or bring amount into court, or give security, as judge may order : 
(see Ord. XIV., r. 1 a.) 

Q — When an action is brought upon a writ specially endorsed to 
recover 100/. with interest, and between the issuing of the writ and 
judgment the defendant pays 50/., for what amount should judgment be 
signed ? 

A. — Judgment may be either entered up for the balance or for the full 
amount claimed ; but in the latter case execution should only issue for the 
amount really due. 

— How soon may a successful party enter up judgment after trial in 
or out of term, and how can that time be shortened or enlarged ? 

A. — When the judge directs judgment to be entered for either party at 
or after the trial, judgment may be signed and execution issued at once, 
unless otherwise ordered ; but the judge may at the trial adjourn the case 
for further consideration or leave any party to move for judgment : (5) 
(Ord. XXXVI., r. 22 a.) So if the defendant wishes to stay judgment, 
&c., and move for a new trial, &c., he may apply to the judge or sheriff 
at the trial, or to a judge at chambers on summons for this purpose : (see 
Chit. Arch. 1112, 13th edit. ; Sm. Act. 157, 2nd edit, by Foulkes. 


(a) Also put thus : A banker, on taking a clerk into his employnoent requires him 
to find security, by bond, for his faithful conduct. A. enters into a bond in the penalty 
of 600/., conditional for the faithful conduct of the clerk in the banker’s service ; the 
clerk misapplies money, and the banker sues A. upon the bond ; A. lets judgment go 
by default. Can the plaintiff under such judgment at once issue execution, or must 
he take any, and what, previous steps ? 

(b) The plaintiff may set down the action on motion for judgment within ten days 
after the trial ; after that any party can do so within a year after becoming entitled 
HO to do : (Ord. XL., rr. 3 and 9.) 
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Q. — ^What are tlie proceedings under tlie Common Law Procedure Act, 
1852, in lieu of judgment, as in case of a nonsuit ? 

A. — Where the plaintiff has neglected to bring the issue on to be tried 
within the proper time, the defendant may give him twenty days* notice 
to do so at the sittings or assizes (as the case may be) next after the 
expiration of such notice, and if the plaintiff makes default the defendant 
may suggest that on the record, and sign judgment for his costs : (see 15 
&: 16 Viet. c. 76, s. 101.) (a.) 

Q. — What is the effect of the death of a sole plaintiff or defendant after 
trial and before judgment ? 

A. — We presume the old law remains where the judge has ordered 
judgment to be entered at the trial, by which the death of either party 
between verdict and judgment could not be alleged as error if judgment 
were entered up within two terms after verdict: (15 & 16 Viet. c. 76, s. 
139 ; KrameA' v. Woymack^ 14 L. T. Rep. N. 8. 368 ; L. Rep. 1 Ex. 241. 
If no judgment has been ordered to be entered and the cause of action 
survive, an order should be obtained ex parte, upon allegation of the 
facts that the proceedings be carried on between the continuing parties 
and the new parties : (Ord. L., r. 4) ; the application may be made to a 
master on affidavit of the facts : (0oe*8 Practice, p. 67.) 

Q. — State the effect of the bankruptcy of either plaintiff or defendant 
upon a suit. 

A. — The bankruptcy of the plaintiff in any action which the trustee 
might maintain for the benefit of the creditors cannot be pleaded in 
defence unless the trustee decline to continue and give security for the 
costs thereof within such time as the judge may order : (15 &; 16 Viet. c. 
76, 8. 142.) If the trustee continue, he must obtain an order, as stated 
in the last answer. 

On the other hand, where the defendant becomes bankrupt, the Court 
of Bankruptcy may, after petition presented, restrain actions, &c., for 
debts provable under the bankruptcy, or allow them to proceed upon 
terms ; and if the bankrupt obtains his order of discharge, of course it 
may be pleaded in bar (32 & 33 Viet. c. 71, ss. 13, 49) ; and this right 
to restrain has not been varied by the new Acts : (seejffc Alexander Collie 
and Company ; Charley’s Pract. Cas., p. 71.) 

Q. — In what cases is the registration of a judgment necessary, and 
what advantages attend the doing so, and how should the same be regis- 
tered ? 

A. — All judgments entered up before the 29th July, 1864 (5), must, to 
bind lands in the hands of purchasers and mortgagees, be registered ; and 
if between July, 1860, and that date, a writ of execution must be issued, 


(а) But the defendant may now give notice of trial, or move to dismias for want of 
proaecution, if the plaintiff omits to do so within six weeks after the close of the 
pleadings, or within such extended time as a court or judge may allow : (Ord. 
XXXVI., r. 4 a.) And if the plaintiff omit to enter the action for trial in London or 
Middlesex by the day after giving notice, the defendant within four days may do so ; 
{lb., r. 14.) In country cases either party may enter the action for trial : {lb., r. 16.) 

(б) As to judgments entered up after the above date, see posty Div. Conv. tit. 
“Charge by Judgment.” 

I 2 
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registered, and executed within three months from its registration, and 
re-registration every five years is required. The judgment is registered by 
leaving a memorandum containing the name, abode, and description of the 
debtor, the amount of the debt, &c., and other particulars, with the senior 
master of the Common Pleas : (see 1 & 2 Viet. c. 110 ; 23 & 24 Viet, 
c. 38 ; 27 & 28 Viet. c. 112.) 

Q. — A person against whom judgment has been obtained in an English 
court resides in Ireland or Scotland. Are there any and what means of 
enforcing the judgment against him there ? 

A. — Yes ; the judgment may be registered in the Irish or Scotch Court, 
and it will then have the effect of a judgment of the court in which it is 
registered, and may be enforced accordingly : (31 & 32 Viet. c. 54, ss. 1 
and 2.) 

Q . — Suppose an action in debt on a money bond to secure one sum of 
money payable at one time, and a similar action to recover a sum pay- 
able by instalments, and a similar action for non-performance of 
covenants, and judgment by default obtained in each action, is there 
any, and what, difference in the steps to be taken before the plaintiff can 
issue execution ? 

A. — ^In actions in debt on bond, to secure a gross sum of money payable 
at one time, the plaintiff may issue execution on the judgment by default, 
without taking any primary steps. But in actions on a bond conditioned 
for payment of money by instalments (a) or for non-performance of cove- 
nants, the plaintiff must first assign breaches, and proceed to get his 
damages assessed by writ of inquiry (unless otherwise ordered) before he 
can issue execution. The subject is governed by stat. 8 & 9 Will. 3, c. 11, 
s. 8, as stated ante, p. 114.) 

Q. — ^When two or more persons are joined as plaintiffs in an action, and 
one of them only has a right to recover, state what course may be adopted 
in respect of judgment and costs. 

A. — The misjoinder of parties is not now fatal ; but the court or a judge 
may order any of them to be struck out at any time on such terms as are 
just : (Ord. XVI., r. 13.) (5) 

Q . — In how short a period can judgment be obtained when all the pro- 
ceedings are by default ? and what is necessary to enable the plaintiff to 
sign judgment ? 

A. — If the writ is specially indorsed under Ord. III., r. 6, in default 
of appearance, the plaintiff may, on filing an affidavit of service or of 
notice in lieu of service, sign final judgment, and issue execution at 
once : (Ord. XIII., rr. 2 and 3.) If the writ is not specially indorsed, but 
the claim is for a debt or liquidated demand only, and the defendant does 
not appear, the plaintiff may, on filing an affidavit of service or notice in 
lieu of service, and a statement of the particulars of his claim, enter 
final judgment at the expiration of eight days for the amount (not 


(a) The following question is answered by the above : Is a judgment on a money 
bond interlocutory or final ? 

(d) So any necessary parties may be added, but if plaintiffs only with their con- 
sent: (Id,) 
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exceeding the sum indorsed upon the writ) with costs to be taxed : 
{Ih. r. 5.) If the claim is for detention of goods or damages, plaintiff 
signs interlocutory judgment and issues writ of inquiry to assess damages, 
unless otherwise ordered to be assessed : (Ih., r. 6.) 


COSTS. 

Question, — ^What is the meaning of Costs in the cause/* and of Costs 
in any event ? ” 

Answer. — Costs in the cause are those which are properly incurred, and 
which are usually awarded to the successful litigant in the cause. Costs 
in any event are costs given on some interlocutory application to which 
the party is entitled, whatever may be the result of the cause : (Pat. & 
Mac. Pr. 470, &c.) 

Q. — ^Explain the distinction of "'costs as between attorney and client,’* 
and " costs as between party and party.” 

A. — In taxing costs as between " attorney and client,” the taxing officer 
allows all reasonable professional charges, whether for attendance, advice, 
or otherwise, incident or properly auxiliary to the subject-matter. 

In taxing costs as between "party and party,” only those charges are 
allowed as, in the opinion of the taxing officer, were not only reasonable, 
but strictly necessary. 

Q. — What is the meaning of double costs ? 

A. — The mode of computing double costs is thus : First, the amount 
of the single costs, including the expenses of witnesses, counsel’s fees, &c , 
is ascertained ; and then one-half of that amount is added to it, and the 
two sums constitute what are called double costs. The stat. 5 & 6 Viet, 
c. 97, however, takes away the right to double costs in most cases, and in 
lieu thereof costs between party and party are to be recovered, and no 
more : (Chit. Arch, 429, 13th edit.). 

Q, — How is the right to costs in an action now determined — 

1. When it is tried by a judge without a jury ? 

2. When it is tried by a judge and jury ? 

A. — The costs are now in the discretion of the court, but when any 
action or issue is tried before a judge and jury the costs follow the event, 
unless the judge, on good cause shown at the trial, or the court otherwise 
orders ; (Ord. LV.) (a) 

Q. — State the principal alteration in the law as to costs made by the 
Judicature Acts and Rules. 

A. — The prinwpal alteration, as above stated, is that which gives the 
High Court a general discretionary power as to costs ; in equity it has 
always been so, but common law costs were, as a general rule, given to the 
successful party by virtue of a series of statutes commencing with the 
Statute of Gloucester (6 Edw. 1, c. 1), which first gave costs eo nomine to 
a plaintiff recovering damages. But nothing contained in the Act or 


(a) A judge at chambers cannot make the order : {Baker v. Oakes^ 46 L. J. 246.) 
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Bales shall deprive a trustee, mortgagee, or other person of any right to 
costs out of a particular estate or fund to which he would be entitled 
according to the rules hitherto acted upon in courts of equity : (Ord. LV .) 

Q. — ^In what cases may you compel a plaintiff to give security for costs, 
and when must the application be made ? 

A . — Where the plaintiff is permanently resident abroad, even although 
he be king of a foreign state, security will be ordered ; but not when he 
is abroad for a temporary purpose, or by compulsion, as in the case of 
naval and military officers ; (Sm. Act. 107, 2nd edit, by Foulkes.) 

rustees of a bankrupt plaintiff may be ordered to give security for 
costs: (15 & 16 Viet. c. 76, s. 142.) As also may the plaintiff in an 
action of ejectment after he has unsuccessfully brought a prior action 
against the same defendant (17 & 18 Viet. c. 125.) So in suing for a 
penalty under the Merchandise Marks Act (25 & 26 Viet. c. 88, s. 24); 
and in actions by a limited joint-stock company without sufficient assets : 
(25 & 2i) Viet. c. 89, s. 69.) As to giving security for costs under the 
31 Viet. c. 142, ante. 

The application must, "in ordinary cases, be made before issue joined. 
After issue joined it must be shown that the facts on which the defendant 
relies have just come to his knowledge, and that no step has been taken 
by him in the cause subsequently to such knowledge : (E. G. 22.) (a) 

Q. — What is necessary to enable a party to include, in his execution, 
the costs of making an order a rule of court ? 

A. — ^An affidavit must be made and filed that the order has been served 
on the party or his solicitor, and disobeyed : (E. G. 159 ; Chit. Arch. 1607, 
12th edit.) 

Q. — A. sues B. and C. in trespass, verdict is against B. and for 0. 
What costs is A. entitled to ; and is C. entitled to any costs ? 

A. — If there is no jury the costs are in the discretion of the court ; but 
if there is a jury, unless the court or judge otherwise order, A. will be 
entitled to his costs against B., deducting any extra costs that have been 
occasioned by making C. a party ; and C. will be entitled to his reasonable 
costs against A., unless the judge certifies to deprive him of them. If B, 
and C. defended jointly, C. is only entitled to a half of the costs ; but if 
they, ifond fide, defended by separate solicitors, he will be entitled to the 
whole of his costs : (Chit. Arch. 427, 13th edit.) 

Q*— Has the judge the power to deprive a successful litigant of his 
costs ? 

A. — Yes, the costs being in every case in the discretion of the court, 
except that a trustee, mortgagee, or other person cannot be deprived of 
any right to costs out of a particular estate or fund to which he would be 
entitled according to the rules hitherto acted upon in courts of equity, 
and when the action is tried by a jury the costs will follow the event 
unless the judge, for good cause shown, otherwise order at the time of the 
trial : (Jud. Act. 1875, Ord. LV.) 


{a) In any cause or matter in which security for costs is required the security 
sh^ be of such amount and in such manner and form as the court or judge may 
direct : (Ord. LV. r. 2.) 
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The Divisional Court has, under Order LV., after the trial, an original 
jurisdiction to make an order depriving a successful party of the costs of 
an action tried before a jury : {Myers v. Defries, 4 Ex. D. 176.) 

— ^Is the plaintiff entitled to his costs in an action of trespass (in the 
superior courts) in which he recovers 405. damages, or is anything required 
to entitle him to such costs ? What alteration has been made in the law 
with reference to costs in actions for alleged wrongs, in which less than 
10/. is recovered. 

A. — Formerly in actions of trespass or case, if the plaintiff recovered 
by verdict less than 40.5. damages, he was not entitled to costs unless the 
judge certified to give him costs ; or unless a notice not to trespass had 
been given : (3 & 4 Viet. c. 24, ss. 2, 3.) 

Now by the 30 & 31 Viet. c. 142, s. 5, if he recovers a sum not 
exceeding 10/. in any action founded on tort, whether by verdict, judg- 
ment by default, or on demurrer or otherwise, he is not entitled to any 
costs unless the judge certify on the record that there was sufficient reason 
for bringing the action in the High Court, or unless the costs are allowed 
by rule or order ; but by sect. 67 of the 1873 Act this section only applies 
to actions in the High Court which could be brought in the County Court. 
After contradictory decisions by the courts, it is now finally settled by 
Garnet v. Bradley (48 L. T. Rep. 186) (an action for slander, where the 
majority of the Court of Appeal reversed the decision of the Common 
Pleas Division, which latter was then reversed by the House of Lords) 
that Order LV. repeals 21 Jac. 1, c. 16, and 3 &: 4 Viet. c. 24. 

Q. — In the absence of the judge or the court making any order as to 
costs, what amount must a plaintiff recover in actions of tort and contract 
respectively, to entitle him to costs ? Refer, if you can, to the statute 
upon the subject. 

A. — Sect. 67 of the Judicature Act, 1873, embodies sect. 5 of the 
County Court Act, 1867 (30 & 31 Viet. c. 142) in those actions which can 
be tried in the County Court. In actions tried by jury, therefore, the 
amount must exceed 20/. on contract and 10/. on tort to entitle a plaintiff 
to his costs without a certificate. 

Q. — If a plaintiff commence an action in covenant, debt, detinue, or 
assumpsit in the High Court, and shall not recover a sum exceeding 20/., 
is any step necessary to deprive him of his costs ? 

A. — ^No ; the defendant need not take any step to deprive the plaintiff 
of costs, unless it be a breach of promise case, in which case he should 
apply to the judge at the trial, or to the court subsequently : (Ord. LV. ; 
Chit. Arch. 420, 13th edit. ; Danhy v. Lamb, 5 L. T. Rep. N. S. 353 ; 
30 & 3 1 Viet, c 142, s. 5.) 

Q. — What actions ought to be brought in the County Court, and what 
penalty is imposed when an action which ought to be so brought is brought 
in the High Court ? 

A. — All actions of contract (save breach of promise of marriage), 
whereby the sum sought to be recovered does not exceed 20/., and all 
actions of tort (save libel, slander, malicious prosecution, or seduction) 
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■where the amount claimed does not exceed 10/., should be brought in the 
County Court, otherwise the plaintiff will not be entitled to any costs 
unless the judge certify on the record that there was suflScient reason for 
bringing such action in the superior court, or the court or judge allows 
such costs : (30 & 31 Viet. c. 142, s. i>. 

Q. — In his statement of claim the plaintiff claims 50/. for a debt, and 
201. for a trespass. The defendant pleads a denial of the debt and pay- 
ment, to the first; and not guilty and a justification, to the second. The 
plaintiff obtains a verdict for 1 0/. on the first, payment being proved for 
the balance. The defendant succeeds on the justification, and the plaintiff 
on the plea of not guilty. There is no certificate or order for costs. To 
what costs, if any, is each party entitled ? 

A. — Where tried by a jury the defendant will get the costs of the issue 
found for him; but the plaintiff is deprived of costs by the 30 & 31 
Viet. c. 142, s. 5 : (see March. Costs, 141, 2nd edit. ; Gray’s Costs, 54 ; 
Ord. LV.) 

Q. — Wliat protection has been given to defendants in actions for mali- 
cious prosecution, illegal arrest, libel, and other actions of tort, by the 
statute 30 & 31 Viet. c. 142 (County Courts Amendment Act) ? 

A . — If a defendant make an affidavit that the plaintiff has no visible 
means of paying the costs if he (the defendant) should obtain a verdict, 
a judge of the court in which the action is brought may order that, 
unless the plaintiff give security for costs (to be approved by a master) 
or satisfy the judge that he has a cause of action fit to be prosecuted 
in the High Court, all proceedings be stayed ; or may remit the cause 

to a County Court for trial. The cause will, in the latter event, be 

heard in the County Court, and the costs of the action subsequent to 
the order will be according to the scale allowed in the County Courts : 
(sect. 10.) (a) 

Q. — If a plaintiff in a superior court prove a debt exceeding 20/., but 
the defendant prove a cross debt, by which the balance due to the 
plaintiff is reduced below 20/., can the plaintiff recover his costs without 
a certificate under the County Courts Act ? 

A. — No ; for the plaintiff does not recover more than 20/. within the 
meaning of the 30 & 31 Viet. c. 142, s. 5 : (and see Beard v. Perry, 

6 L. T. Bep. N. S. 352, overruling Tonge v. Chadwick, 25 L. J. N. S, 

202; but see Waleshy v. Gouldstone, 14 L. T. Bep. N. S. GG2, and Ord. 
LV.) And where the defendant recovers on a counter-claim, which is not 
a mere set-off or claim for liquidated damages, so that the plaintiff gets 
judgment for less than 20/., the plaintiff is entitled to the costs of proof 
of his claim, and the defendant to the costs of proving his counter-claim : 
(Stooke V. Taylor, 43 L. T. 200.) « 

Q. — ^When a plaintiff in a superior court recovers less than 20/. on 


(«) The following question maybe answered by the above; In an action of tort 
brought in the High Court by a plaintiff resident in England when the defendant 
seeks to compel the plaintiff to give security for costs, what allegations must his 
affidavit contain to obtain the order for such security, and how can the plaintiff resist 
the application if a primDi, facie case is made out against him ? 
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contract, are there any cases in which he can recover his costs without 
certificate or judge’s order ? 

A. — ^Yes ; he would be entitled to his costs in a case of breach of 
promise, tried before a jury, unless otherwise ordered by the judge at the 
trial or the court. 

Q. — A statement of claim contains two claims : 1st. For goods sold for 
2nd. For slander, damage lOL The defendant pleads as to 15^., 
parcel of the first count, payment into court of 15/., and denies the 
residue of the claim. The plaintiff gets a verdict of a jury for 5/. on the 
first claim beyond the sum paid in, and the defendant succeeds as to the 
residue. Is the plaintiff entitled to costs, and if not, how can he obtain 
them ? 

A . — The plaintiff will not be entitled to any costs, as he does not recover 
a sum exceeding 20/. on the claim in contract, and nothing on the claim 
in tort. However, he will be entitled thereto if the judge gives him a 
certificate to that effect : (Sm. Act, 196, &c., lOth edit. ; 30 & B1 Viet, 
c. 142, s. 5 ; 1873 Act, s. 67, and Ord. LV.) 

Q. — How are the costs taxed in the last case and upon what scales ? 

A, — If the plaintiff gets the judge’s certificate giving him costs, he 
must make out his bill of costs and deliver a copy to the defendant with a 
copy of the affidavit of increase, and give one day’s notice of taxation. He 
then signs judgment, and attends before the master, producing the judge’s 
certificate and all necessary papers, and the master taxes the costs between 
party and party, but on the lower scale. The defendant’s costs on the issues 
found for him are now taxed on the lower scale : (Chit. Arch. 433, &c., 
13th edit. ; Ord. VI. Add. Eules, August, 1875.) 

Q. — When a verdict of a jury has been obtained in the Superior Courts 
for less than 20/. on contract, and the judge does not certify for costs, 
what steps can the plaintiff take to obtain his costs, and what would be 
sufficient grounds to support his application ? 

A, — The plaintiff must show, unless a breach of promise case, to the 
satisfaction of the court, or a judge at chambers, that it was removed 
from the County Court by certiorari^ or that there was sufficient reason for 
bringing such action in the High Court ; and the court or judge may by 
rule or order allow the plaintiff his costs ; (see 30 & 31 Viet. c. 142, s, 5, 
1873 Act, s. 67, and see Ord. LV.) 

Q. — ^Does it make any difference if the defendant suffer judgment to go 
by default ? Or how does the plaintiff get his costs ? 

A , — By the 30 &; 31 Viet. c. 142, s. 5, judgments by default are placed 
on the same footing as judgments on a verdict, &c., and the plaintiff will 
not be entitled in such a case to any costs unless specially awarded by the 
court or judge. 

Q. — If an action is brought to recover a debt above 20/. and the defen- 
dant pays the plaintiff the debt without the costs, can the plaintiff after- 
wards proceed to recover the costs ? 

A , — As costs are now in the discretion of the court, it would not be 
advisable to proceed as formerly with the action ; but a summons should 
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be taken out, calling upon the defendant to show cause why be should 
not pay the plaintiff’s costs to be taxed. 

Q . — ^Wben is the higher scale of costs applicable in actions in the High 
Court ? 

A, — In actions for special injunctions to restrain the commission or 
continuance of waste, nuisances, breaches of covenants, injuries to 
property, and infringement of rights, easements, patents, and copyrights, 
and other similar cases, where the procuring such injunction is the 
principal relief sought to be obtained, and in all cases other than those 
to which the lower scale is made applicable: (Add. Eules, August, 1875, 
Ord. VL, r. 2.) 

Q, — To what cases does the lower scale of costs apply in actions in 
the High Court ? 

A , — In all ordinary actions in the common law divisions, being for 
purposes to which any of the forms of indorsements of claim on writs in 
sections IL, IV., and VII., in Part II. of Appendix A. referred to in the 
third rule of Order III., in the schedule to the Act of 1875, or other similar 
forms are appJicable (except actions of injunction) ; and to all matters 
specially assigned to those divisions, and in most cases specially assigned 
to the Chancery Division where the property is under the value of 100(‘/.: 
(Add. Eules, August, 1875, Ord. VI., r. 1.) 

Q, — A. has an action brought against him by B., a carpenter, for, 
say, 250/. A. considers the charge exorbitant, and proposes, through 
his solicitor, to pay B. 170/., and his costs then incurred. B. declines it. 
This is at an early state of the cause, say, after writ served, or after 
statement of claim, and before defence. Is there any mode by which A. 
can pay or offer to pay that amount to B., so as to prevent his being 
liable for costs, provided B. does not succeed in recovering more than 
170Z. ? 

A. — A. may now pay money into court any time after service of the 
writ ; if paid in before delivering a defence, he must give notice thereof : 
(in the form 5, App. B.) If the action proceeds he must plead it in his 
defence : he is not absolutely entitled to costs now, but would doubtless 
obtain them from the discretion of the judge : (see Ord, XXX.) 

Q. — If a plaintiff admits a defence arising after the commencement of 
action, will he have to pay costs ; and if any, what costs ? 

A, — The plaintiff will not have to pay any costs ; but ho may sign 
judgment for his costs up to the time of pleading such defence, unless the 
court or judge may otherwise order : (Ord. XX., r. 8. 

Q. — Where a plaintiff or defendant obtains a rule for a special jury, and 
the party obtaining the rule and procuring the special jury succeeds at the 
trial, but omits to obtain the judge’s certificate that it was a cause proper 
to be tried by a special jury, what effect would the want of such certificate 
have as to allowing the costs of the special jury in taxing the general costs 
of the cause ? 

A. — There appears to be no alteration in the old practice. The effect 
is that such party will not be allowed the costs of the special jury^ 
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althougH he be successful at the trial : (see Sm. Act. 180, 2nd edit, by 
Foulkes. (a) 

Q. — K some issues are found for the plaintiff, and others for the 
defendant, how does it affect the costs, and how do the affidavits of 
increase differ to get the witnesses allowed to the respective parties ? 

A . — The costs of any action or issue tried by a jury follow the finding 
or judgment upon such issue, and are adjudged to the successful party, 
unless the judge at the trial or the court otherwise orders, for good cause 
shown : (Ord. LV.) 

In the affidavits of increase the party who succeeds upon the material 
issue must swear that his witnesses were necessary on the issue found for 
him ; and the unsuccessful party must swear that his witnesses were 
necessary on the issues found for him exclusively and solely, and not on 
any of the issues found against him : (Chit. Arch. 432, 13th edit.; and 
see Gray’s Costs, 10 et seq.) 

Q . — How are the costs adjusted in an action in which the plaintiff 
seeks to recover lOOZ., which the defendant reduces to »50/. by succeeding 
to the extent of 50/. on a defence of set-off, and the plaintiff only gets a 
verdict for 50/. ? 

A , — The plaintiff is entitled to the general costs of the cause ; but the 
defendant is entitled to deduct therefrom the costs of the issue raised by 
the defence of set-off, which is found for him, unless in either case the 
judge at the trial or the court, for good cause shown, otherwise order : 
(Ord. LV., and Add. Eules, August, 1875 ; Ord. VI., r. 28.) (b) 

Q * — A plaintiff brings an action for a liquidated demand — say 100/. 
for goods sold and delivered. Defendant admits the debt, pays 50/. into 
court, and counter-claims for 50/. for personal injuries caused by the 
negligence of the plaintiff. The jury give a verdict for defendant on his 
counter-claim for 40/. To what costs are the plaintiff and defendant 
respectively entitled ? 

A , — The plaintiff will be entitled to his costs of the action, except so 
far as they relate to the defendant’s counter-claim, whilst the defendant 
will be entitled to his costs of the counter-claim: (see Blake y. Appleyardf 
3 Ex. Div. 195.) 

Q. — In an action brought by a pauper to which three defences are 
pleaded, and three issues joined, the defendant recovers a verdict on two 
issues, being the material issues ; but the plaintiff recovers on one issue, 
though to a certain extent an immaterial one, who will be entitled to the 
costs ; and are the plaintiff’s costs on the issues found for him to be 
deducted from the defendant’s ? 

A. — As above seen, the costs of any issues, tried by a jury, &c., are to 
follow the finding or judgment. But a pauper plaintiff is not obliged to 


(а) The old rules and practice of tho courts as to costs, so far as they are not 
inconsistent with the new Act and rules of court, remain in force : (Add. Buies, 
August, 1876, Ord. VI., Schedule, r. 28.) 

(б) And by the additional rules of August, 1876, Ord. VI., Schedule, r. 19, provi- 
sion is made for costs being set off or deducted, where costs are payable by and to a 
party. 
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pay costs to the defendant, interlocutory or final. And a person admitted 
to sue in fomd pauperis is not in any case entitled to costs from the 
opposite party, unless by order of the coui't or a judge : (see Ohit. Arch. 
1071, 13th edit. ; Sm. Act. 102, 2nd edit, by Foulkes ; Ord. LV.)(a) 

Q. — ^What is the effect of withdrawing a juror on a trial as to costs ? 

A, — ^Each party will have to pay his own costs. The withdrawal of a 
juror always puts an end to the cause, and if the action be afterwards 
proceeded with, the defendant may apply to stay the proceedings ; (Sm. 
Act. 147, 2nd edit, by Foulkes ; Ohit. Arch. 376, 13th edit.) 

— ^When are executors or administrators liable personally to pay the 
costs of an action brought by or against them ? 

A. — In actions brought executors or administrators they are now, by 
stat. 3 & 4 Will. 4, c. 42, s. 31, made liable to costs like other persons, 
unless the court otherwise order. In actions against them, if an executor 
or administrator pleads a pleading which admits his character of executor, 
&c., and it be found against him, the judgment will be that the plaintiff 
recover against him the debt or damages, and costs, to be levied of the 
goods of the testator, if he has so much in his hands, and if not, then 
the costs to be levied of the proper goods and chattels of the defendant ; 
(see Gray’s Costs, 229, et seq.) 

Q. — When an infant plaintiff is nonsuited, or has a verdict against him, 
who is liable to the payment of costs ? 

A . — The next fiiend of the infant is liable for the costs : (Chit. Arch. 
1019, 13th edit. ; and see Ord. XVI., r. 8.) 

Q. — When a married woman is sued as a fe77ie sole, and she pleads her 
coverture, and a verdict is found for her, is she entitled to any, and what 
costs ? 

A . — She is, it seems, only entitled to costs out of pocket : (Chit. Arch. 
1253, 12th edit.) 

Q. — ^When a judge grants an order to examine witnesses in a cause, and 
they afterwards appear at the trial, and are examined, what becomes of 
the costs of the commission ? 

A. — If the interrogatories are not given in evidence, the costs of them 
are not allowed ; (Gray’s Costs, 364; Ridley v. Sutton, 7 L. T. Rep. N. S. 
693.) 

Q. — Must the successful party under an award wait until the time for 
setting aside the award has expired before he can tax his costs ? 

A. — No; he may tax his costs prior to the expiration of the time for 
setting aside the award ; (R. G. 170 ; G* Toole v. Fotts, 28 L. T. Rep. 
248.) 

Q. — How does the remedy for costs under a judgment differ from the 
remedy for costs under a rule of court ? 

A. — There is now no difference, as every order of a court or judge 

(d) And if the pauper plaintiff recover more than hi. by verdict, he will not be 
allowed fees to counsel and solicitor : {Dewley v. The Great Northern Railway Com- 
pany, 24 L. J. 25.) 
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may be enforced in the same manner as a judgment to the same effect : 
(Ord. XLTI., r. 20.) 

Q. — State the result as to costs when, in an action of libel or slander, 
the plaintiff recovers only 5s. 

A . — When tried by a jury the plaintiff will be entitled to his costs 
unless the judge or the court otherwise order : (Ord. LV., r. 1 ; Garnet v. 
Bradley y ante, p. 119.) When tried before the court without a jury they 
are in the discretion of the court. 

Q. — At what stage of a cause will a plaintiff or defendant be entitled 
to the costs of briefs, and of otherwise preparing for trial ? 

A . — Not until after issue joined and notice of trial given : {Freeman v. 
Springham, 14 0. B. 197 ; s. c. 8 L. T. Eep. N. S. 384 ; Curtis v. Platt, 
10 ih. 383 ; s. c. 33 L. J. 255.) 

Q . — What costs are usually allowed under a rule for costs of the day? 

A . — Such costs as have been incurred in preparing for trial, and which 
must be incurred again at a future time if the trial should proceed (Chit. 
Arch. 1496, 12th edit.), such as retainer to counsel, resealing subpoenas, 
copy and service thereof on witnesses, and if briefs delivered, refreshers to 
counsel, &c. : (see Scott’s Costs.) 

Q. — What length of notice at common law of taxing costs is required ? 

A . — One day's notice, where a notice is necessary. A copy of the bill 
of costs and affidavit of increase (if any) must also be given to the oppo- 
site party: (R. G. 59.) 

Q . — What is the effect as regards the recovery of costs as against the 
client, and as against an adverse party respectively, of a solicitor omitting 
to take out his certificate ? 

A . — The solicitor cannot bring an action or suit against the client to 
recover his fees or disbursements for business, <fcc., done whilst he was 
uncertificated. But the client is not to be prejudiced thereby, so that he 
is not deprived of his right to costs as against the opposite party to the 
extent of advances made by the client, if he was in ignorance of his solici- 
tor’s irregularity : (Chit. Arch. 64, 70, 13th edit.) 

Q. — Make out a plaintiff’s bill of cost on a judgment by default with a 
judge’s order and substituted service. 

A . — The following (a) are examples : 


(a) As an example of the style of a bill of costs in former times, the following 
extract taken from a book published by the Society of Antiquarians, and set out by 
Mr. Kennedy in an addenda to his published argument in Kennedy v. Broun is 
given : — 

From the Accounts of the Churchwardens of Si. Mary*s : 


1491. For costa*in the law — 

To Mr. Wode, Serjeant 

To Mr. Small and Mr. Marrow, each 

To Mr. Wode, Small, and Marrow, each 

For copying of the testament to Mr. Marrow’s clerk 
1500. To Mr. Marrow at my Lord Mayor’s house, when the Abbot’s! 

counsel were there to overrun the note ... ... ... > 

To Mr. Thomas Sharpe for writing the note that was destroyed > 
by us at the Abbot’s inn ... ... ... ... ... ) 

For a fair copy of the note ... ... 


s. d, 
3 4 
3 4 
10 0 
3 4 

3 4 

0 8 
0 4 
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In the High Court op Justice : 

Queen's Bench Division. 

Brown v. Smith. 

Hilabt Sittings, 1878. 

Letter before action 
Instructions to sue 

Writ of summons copy to file and attending to issue... 

««• ... ... ... ... ... ... ... 

Special endorsement 

Ci^opy for service ... ... ... ... ... ... ... 

(Or per folio beyond two), 4:C?. 

Numerous attendances at defendant’s residence for the purpose of 
serving him personally, obtaining necessary information to ground > 
application for substituted service ... ... ... ... ...) 

Drawing affidavit for order for substituted service, at per folio Is. 
Engrossing at per folio 4«f. 

Copy writ to annex 

(Or per folio beyond two), 4c?. 

Searching appearance and paid .. . 

Attending swearing affidavit 

Paid oath and exhibit 

Attending Master when he granted order 

Paid filing affidavit and exhibit 

Paid for order and copy for service 

Copy writ for service, with order 

(Or per folio beyond two), 4c?. 

Service of both at defendant’s residence 

Attending searching appearance and paid 

Affidavit of service and oath 

Filing ... ... ... ... ... ... ... ... ... 

Drawing judgment 

Attending to enter . 

Paid (Q. B. 10s. 6c?. ; C. P. and Ex. 10s.) 

Copy order to keep 

Drawing bill of costs and copy ... 

Attending taxing ... 

I* ai^i ... ... ... ... ... ... ... ... ... 

Letters, &c., if agency 
' (If not), 3s. 

Extra charge for service, if by agent ... 


£ s. d. 
3 6 
6 8 
6 8 
5 0 
5 0 
1 0 


10 0 


1 0 

4 4 
6 8 
2 6 
6 8 
8 0 

4 0 
1 0 

5 0 
4 4 

6 6 
2 0 

3 4 
6 8 

1 0 

4 0 
6 8 
2 0 
6 0 

7 0 


APPEAL. 

Question . — To what tribunals respectively do appeals lie from the 
Queen’s Bench Division. 

Answer . — Proceedings in error are now abolished : (Ord. LVIII., r. 1.) 
Appeals are now in all cases made to the Oouidi of Appeal by motion for a 
rehearing, and may be from the whole or any part of the judgment or 
order : (Id., r. 2.) Fourteen days’ notice must be given in case of a judg- 
ment, four days in case of interlocutory order : and fresh evidence of facts 
can be read without special leave, in case of interlocutory applications, 
and in all cases as to matters which have occurred after the decision 
appealed from (Jd. r. 6) : (Bitt. Pract. Oas. LXIII. and CL.) 
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— Within what time must an appeal be brought — 

(1) From a master to a judge. 

(2) From a judge at chambers to the court, 

A. — (1) Within four days from the decision complained of or such 
further time as may be allowed by a judge or master : (Ord. LIV,, r. 4.) 

(2) Within eight days after the decision appealed against, or, if no 
oourt to which such appeal can be made shall sit within such eight days, 
then on the first day afterwards on which the court may be sitting : 
(Ord. LIV., r. 6, Add. Ord. May, 1880.) 

If the last of the eight days falls on a Sunday, the motion may be made 
on the following day : (Taylor v. Jones^ 1 0. P. Div. 87.) 

Q. — Within what time can a party to an action appeal against an inter- 
locutory order or judgment ? The like, against a judgment or order not 
interlocutory ? 

A. — No appeal from an interlocutory order shall, except by special leave 
of the Court of Appeal, be brought after the expiration of twenty-one days, 
and no other appeal shall, except by leave, be brought after the expira- 
tion of one year : (Ord. LVIII., r. 15.) The time is calculated from the 
time when the order is signed, entered, or otherwise perfected, where 
granted ; if not, from the date of refusal. 

Q. — What was the difference between error and appeal, and give an 
instance of each ? 

A. — Error was an appeal against the judgment of a court gi’ounded 
either on suggestion of some fact which rendered such judgment erroneous 
— for instance, that the unsuccessful party was an infant, and appeared by 
attorney, or on some error of law apparent on the face of the proceedings ; 
it partook more of the nature of a rehearing than appeal. Whereas an 
appeal, strictly speaking, was an application to a higher court to vary the 
judgment of an inferior court, as for example where a rule had been made 
absolute or refused on an application for a new trial, where it was applied 
for on the ground of the judge having ruled contrary to law. So an 
appeal would lie from a master to a judge at chambers, and from such 
judge to the court, (a) 


EXECUTION. 

Question , — How is a judgment enforced, and state the different pro- 
cesses of execution to recover a judgment debt ? 

Answer , — If for payment of money, it may be enforced by any of the 
modes by which a judgment or decree for payment of money of any court 
whose jurisdiction is transferred might have been enforced : (Ord. XLII., 
r. I.) A judgment is enforced by writs of execution, which formerly 
were either writs of fieri facias, capias ad satisfaciendwn oi* elegit ; also 
levari facias, and extent ; but the ca. sa, may be said to be gone, the levari 
facias is altogether unusual, and an extent is almost entirely appropriated 
to the Crown: (Sm. Act. 180, 2nd edit, by Foulkes; 32 & 33 Viet, 


(a) As to appeals to the House of Lords, see post, Equity Division. 
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c. 62, 8. 5.) Decrees were enforceable by attachment and seques- 
tration. (cf) 

Q. — What are the writs of fi, fa, and ca. sa, and whence are these 
names derived ? Can they be issued together, and can the latter be 
always resorted to ? State any change in the law as to either of these 
writs. 

A . — A fi. fa. is a writ of execution directed to the sheriff, commanding 
him that of the goods and chattels of the defendant, he cause to he made 
(therefore called fieri facias^ from which the contraction fi. fa, is derived) 
the sum recovered by the judgment. The ca. sa, is (or rather was) a writ 
of execution issued after judgment, commanding the sheriff to take the 
defendant and him safely keep, and have in court on the return day to 
satisfy the plaintiff. The words ca, sa, are a contraction of capias ad 
satisfaciendwm, meaning to take to satisfy, A fi, fa, and ca, sa. might 
issue together, but only one be executed : (Sm. Act. ch. 10.) By the 
82 & 38 Viet. c. 62, it is enacted that (save as excepted ) no person is to 
be imprisoned for default of payment of money : (s. 4.) And even where 
certain commitments for small debts are allowed, the imprisonment is not 
to operate as a satisfaction of the debt ; (s. 5.) 

Q , — What is a writ of scire facias 

A. — It is a writ (founded on some record) requiring the person 
against whom it is brought to show cause why the party bringing it 
should not have advantage of the record ; or else why the record should 
not be annulled and vacated : (3 St. 0. 8th edit. 613.) 

Q . — Within what period must execution be sued out after judgment is 
signed ? 

A, — Within six years from the recovery of the judgment, and during 
the lives of the parties if no change have taken place in the parties 
entitled or liable to execution ; after this time before execution can issue 
an order can be obtained from the court or judge if satisfied of the party’s 
right to issue execution ; or any issue or question necessary to determine 
the right of the parties may be ordered to be tried in any way in which 
any question in an action might be, and terms as to costs might be 
imposed: (Ord. XLIL, r. 19.) 

Q . — How long do writs of execution remain in force after issuing ? 

A, — If unexecuted, only for one year from the teste of the writ ; unless 
renewed by leave of court or judge by being resealed, or by giving a written 
notice of renewal to the sheriff, signed hy the party or his attorney (sic 
orig,) and sealed by the court : (Ord. XLII., r. 16.) 

Q. — A levy having been made under a fi. fa., in what cases and when 
can another writ of execution issue on the same judgment ? 

A, — In case the whole amount is not levied, and when the fi. fa, has 
been returned. But if on seizure the sheriff finds the goods already 
distrained for rent, or in custodid legis, or assigned under a bill of sale, 
and he withdraws, another writ of execution may issue before the return 
of the fi.fa. 


(a) No attachment can issue without leave of a court or judge, to be applied for, 
on notice to the party against whom the attachment is to issue (Ord. XLIV. r. 2). 
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Q. — ^Is there any, and what, property that cannot be taken in 
execution ? 

A . — The following goods cannot be taken under a /a. : Wearing 
apparel and bedding of any judgment-debtor, or his family, and the 
implements of his trade to the value of 51. ; goods in the custody of the 
law, as by distress ; fixtures which are fixed in the freehold and go to the 
heir. The goods of a stranger cannot be seized, although in the possession 
and apparent ownership of the defendant. Under an elegit^ the oxen and 
beasts of the plough are excepted out of the debtor’s goods and chattels ; 
nor can an advowson in gross or glebe lands, &c,, be taken : (see Sm. Act. 
249, 263, 10th edit.) {a) 

Q. — Can anything besides goods be levied or charged in execution ? 
and, if so, state what, and by what form of proceeding. 

A. — ^Yes ; under a Ji. ja. the sheriff may seize money or bank notes, 
cheques, bills of exchange, promissory notes, specialties, or other securities 
for money belonging to the defendant ; and he may deliver the noU8 and 
money to the plaintiff, and hold the cheques, &c., as a security for the 
amount to be levied ; and may sue in his own name for the recovery of 
the sum or sums secured thereby when the time of payment arrives : 
(1 & 2 Viet. c. 110, s. 12.) He may also sell a lease or term of years 
belonging to the debtor, and execute an assignment of it under his seal 
of office to the purchaser ; but he cannot sell an equity of redemption : 
(Sm. Act. 105, 2nd edit., by Foulkes.) 

Q . — What alteration did the 1 & 2 Viet. c. 110, make as to executions 
after judgment ? 

A. — It enables the sheriff to seize moneys and securities for money, 
&c., as above detailed. 

Q. — Can a plaintiff issue a fieri facias after a capias ad satisfaciendum 
has been executed ? 

A. — ^Formerly the law considered the taking the defendant in execution 
a satisfaction of the judgment as against him, yet, if he died in prison, or 
were discharged by privilege of Parliament, the plaintiff might have issued 
execution against his goods and chattels. By the 32 & 33 Viet. c. 62, 
s. 5 (which allows imprisonment for debt in certain events), it is enacted 
that such imprisonment shall not operate as a satisfaction of the debt, or 
deprive the plaintiff of the right to take out execution against the goods 
of the debtor as if such imprisonment had not taken place : (s. 5.) 

Q. — In what cases may a party issue execution before judgment on 
trial, inquisition, warrant of attorney, or cognovit; and how must he 
proceed in such cases ? 

A. — ^If the party has obtained a rule (5) of court for payment of money 
or costs, it has the effect of a judgment, and may be enforced by execution : 


(a) The following question may be answered from the foregoing : Can the goods 
of A. B. be taken and sold under a fi. fa, at the suit of a judgment creditor of 0. D, 
if upon 0. D.’s premises ? 

(o) The Act also applies to decrees and orders of the Equity division and orders of 
the Lord Chancellor in bankruptcy and lunacy. But writs on orders in Equity issue 
out of that division. 
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(1 & 2 Viet. c. 110, 8. 18.) If the rule orders payment of a speeijw sum, 
or costs after taxation, execution may issue without any preliminary step. 
But if the sum is not specified in the rule, or be not for costs, notice of 
motion for the rule must be given : (Chit. Arch. 509, &c., 1 3th edit. ; 
and see Ord. LIII., rr. 2 and 3.) By Order XLII., r. 20, every order of a 
court or judge may now be enforced in the same manner as a judgment 
to the same effect. It is therefore no longer necessary to make it a rule of 
court, but the old mode of enforcing it may be adopted : {Ib. r. 23.) 

Q, — Is there any, and what, recent alteration in the plaintiff's power of 
taking a defendant in execution ? 

A. — ^By the 32 & 33 Viet. c. 62, s. 4, it is enacted that no person shall 
be arrested or imprisoned for making default in payment of a sum of 
money, except — 

(1) Sums in the nature of a penalty not arising out of contract ; 

(2) Sums recoverable summarily before a justice of the peace ; 

(3) Sums due from trustees, &c., ordered to be paid by any court of 

equity ; 

(4) Sums ordered by the court to be paid b}^ solicitors as such ; 

(5) Sums ordered by the Courts of Bankruptcy to be set aside by 

debtors out of their salaries or incomes for the payment of 
creditors ; 

(6) Sums ordered to be paid under the authority of this Act ; and even 
here the imprisonment is not to continue beyond a year. 

But by 41 & 42 Viet. c. 54, in the exceptions numbered 3 and 4, any 
court or judge making the order for payment, or having jurisdiction in the 
action or proceeding, may grant or refuse, either absolutely or upon terms, 
the process for imprisonment. 

A power to commit, however, is still given by sect. 5 of the former Act, 
which allows any court to commit to prison for a period not exceeding six 
weeks, or until payment of the sum due, any person making default in 
payment of any debt or instalment of a debt due from him in pursuance 
of any order or judgment, provided that it is proved to the satisfaction of 
the court that the person making default has, or has had since the date 
of the order or judgment, the means to pay the sum in respect of which 
he has made default. This power is, except in the High Court, to be 
exercisable only by a judge or his deputy, by an order made in open 
court, and showing on its face the ground on which it is issued, and, as 
respects a judgment of the High Court, only when such judgment does 
not exceed 50/., exclusive of costs. 

It is further provided that imprisonment under this section is not to, 
operate as a satisfaction, as before shown. 

Q. — ^What steps should be taken to enforce payment of money under an 
order for payment made by a judge or master at chambers ? 

A. — ^Application for a commitment should be made under sect. 5 of the 
Debtors* Act, 1869. Proof of the means of the debtor should be given 
by aflBdavit, but a judge may order a vivd vooe examination of the debtor 
or any other person, or the production of any document. 

Q. — ^If the cause of action be matter of contract against several, may 
execution issue, and the damage be levied against either, and can he 



BXBOUTION. 


181 


compel contribution ? and if bo, how ? and will it be the same in 
tort? (a) 

A, — ^The execution must follow the judgment, and, therefore, should be 
issued against all (Ohit. Arch. 509, 13th edit.) ; but the execution may be 
levied against one, and in actions ex contractu he may compel the others 
to contribute by bringing an action against them, but in most cases of tort 
he cannot compel a contribution : {Merryweather v. Nixan, 2 Sm. L. 0. 
296 ; and notes to Lampleigh v. Brathwaite, 1 Sm. L. 0. 71.) 

Q. — Can the individual partners require a judgment creditor of the 
firm to pursue his remedy against the partnership property before having 
recourse to the separate property of the partners ? Give a reason for your 
answer. 

A , — Certainly not ; the creditor’s right is paramount to all rights of his 
debtors mter se, and he is entitled to pursue his various remedies in any 
way he pleases. 

Q . — What is a sequestration, and to what species of property does it 
apply ? 

A. — At law a sequestration signified an execution for a debt issued 
against a beneficed clerk or clergyman, when he had no lay fee within the 
sheriff’s bailiwick : (see Holth. L.D., 2nd edit. ; et post.) 

In equity it was a writ formerly issued against the property of a peer, 
Member of Parliament, or corporation who could not be taken under an 
attachment. It is now issued against a person disobeying any order of 
the court to do any act within a limited time, but not for payment of 
costs: (Ord. XL VII., r. 1 ; and Add. Eules, 1880.) 

Q. — How is an elegit executed, and what may be seized under it ? 

A. — It is executed by the sheriff summoning a jury, who are to appraise 
the debtor’s goods and chattels, and inquire as to the value of his lands. 
After inquisition the debtor’s goods and chattels (except oxen and beasts 
of the plough) are delivered to the creditor at the appraised price, and if 
they be not enough the lands and tenements (including copyholds) (h) are 
then delivered to him ; and the writ is returned. The possession of the 
land given to the creditor by the sheriff is only legal, and if the debtor 
will not give up actual possession ejectment must be brought (see 1 & 2 
Viet. c. 110 ; Sm. Act. 207, 2nd edit. byFoulkes.) 

Q. — ^What is the shortest time within which an execution can be issued 
against a defendant after the service of the writ of summons ? 

A. — Eight days after service of the writ inclusive of the day of 
service. 

Q. — ^What is the right of a landlord to whom rent is due, if goods of 
the tenant on the demised premises are taken in execution by the sheriff ? 
and has the landlord any, and what, remedy against the sheriff ? 


(а) Also asked thus : If one of several defendants has had execution issued against 
him and been compelled to pay the whole damages and costs, are the others thus 
exonerated, or, in what case has he a right of action for contribution against the 
others, and when has he no such right ? 

(б) Before the 1 & 2 Viet. c. 1 10, only a moiety of the freeholds, and none of the 
copyholds, could be taken : (Smith, uhi sup.) 

K 2 
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A , — He has a right, before the goods are removed, to be paid a year^a 
rent, by the execution creditor, if so much be due to him. If the letting^ 
be a Weekly one, he can only claim four weeks’ arrears ; and if it be for 
any other term less than a year, for not more than the arrears accruing 
during four terms of payment. If these sums be not paid he may 
apply to the court for an attachment against the sheriff, or bring an 
action against him : (Chit. Arch. 555, 13th edit. ; Sm. Act. 199, 2nd 
edit, by Foulkes.) 

Q. — If a debtor in execution escape from the custody of the sheriff, or 
other person having the safe custody of such debtor, what remedy has the 
creditor ? 

A. — He may bring an action against the sheriff. He may also proceed 
against the sheriff by attachment, which will only be stayed by the 
sheriffs paying the damage sustained by the creditor. The creditor may 
also issue execution against the debtor’s goods or lands, or bring an action 
on the judgment : (Chit. Arch. 608, 13th edit. ; Sm. Act. 182, 2nd edit, 
by Foulkes. 

Attachment of Debts. 

Q. — ^What is the meaning of a garnishee order ? 

A. — It is an order made by a judge of the High Court attaching a debt 
recoverable in the hands of a debtor (called the garnishee) of a person 
against whom judgment has been recovered. 

Q, — What debts can be attached ? 

A. — As a general rule, debts due to the debtor in which he is beneficially 
interested, and for which he can sue. can be attached — so debts due to a 
corporation unless excepted by Act of Parliament — so may part of a debt 
— so may rent owing to the judgment debtor, and several others, and an 
equitable debt : (see Wilson v. Dundas and Stevenson, Bitt. Pract. Cas. 
CXII. ; see Sm. Act. 216, 2nd edit, by Foulkes.) 

Q. — ^Where there is reason to believe that a judgment debtor has debts 
owing to him from third parties, is there any, and what, mode by which 
the judgment creditor can obtain payment from these parties ? 

A. — The judgment creditor should obtain an order that the judgment 
debtor be orally examined before an officer of the court or other person 
appointed, as to what debts are owing to him, and for production of any 
books or documents : (Ord. XLV., r. 1.) After such oral examination, if 
it turns out that the debts are owing, the judgment creditor may proceed 
to have them attached in the mode pointed out infra, 

Q, — Is there any mode by which a judgment creditor can attach any 
debts due to the judgment debtor, and how ? And can the garnishee 
dispute his liability ? 

A, — The court or judge may, upon the ex parte application of the 
judgment creditor, upon affidavit by himself or his solicitor ; stating that 
judgment has been recovered and is still unsatisfied, and to what amount, 
and that any other person (called the garnishee) is indebted to the judg- 
ment debtor, and is within the jurisdiction, order that all debts owing or 
accruing from such third person to the judgment debtor be attached to 
answer the judgment debt ; and the garnishee may, either by this order or 
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"by a subsequent one be ordered to appear, and show cause why he should 
not pay the amount due from him to the judgment debtor in satisfaction 
-of the judgment. 

If the garnishee does not pay the amount into court, or dispute the 
debt, or does not appear upon the summons, the court or judge may order 
execution to issue. If the garnishee disputes his liability, the court or 
judge, instead of this, may order an issue to be tried to decide the point : 
(Ord. XLV,, rr. 4 and 5.) (a) 

Q . — If A. sues B. for 51, and 0. is indebted to B. in a like amount, has 
A., any remedy against 0., and if so, what remedy ? 

A, — After A. has obtained judgment, the remedy by attaching the debt 
in 0.*s hands is open to him, as stated supra. However, as the amount is 
only 5/., the judge might under the old practice refuse to interfere if he 
thought fit : (23 & 24 Viet. c. 126, s. 28.) There is, however, no corre- 
sponding provision in the new Order relating to the subject : (see Ord. 
XLV.) 

Q. — Can wages due, or accruing due, be attached ? Give the reason 
for your answer. 

A. — No. By the 33 & 34 Viet. c. 39, s. 1, it is enacted that no order 
for the attachment of the wages of any servant, labourer, or workman, 
shall be made by the judge of any court of record, or inferior court. 

Charging Stock, 

Q, — Can Government stocks, funds, or annuities of a judgment debtor 
be made chargeable with the amount of such judgment debt ? 

A, — Yes ; any divisional court or any judge may make an order that 
any Government stock, funds, annuities, &c., standing in the name of the 
debtor, in his right, or in the name of any person in trust for him, shall 
stand charged with the payment of the judgment debt and interest. This 
charge, however, cannot be enforced for six months after the order, and 
was formerly relinquished by the creditor taking the debtor in execution 
on the judgment : (Ord. XL VI. ; see Sm. Act. 219, 2nd edit, by Foulkes.)(^) 

Habeas Corpus, 

Q. — State a few of the Acts of Parliament securing the personal liberty 

the subject ; and state in whose reigns they were passed. 

A, — After Magna Charta comes the 3 Car. 1, commonly called the 
Petition of Eight ; the 16 Car. 1, c. 10, asserting the right to, rather than 
giving a habeas corpus ; and the Act commonly called the Habeas Corpus 
Act, 31 Car. 2, c. 2 (amended by 56 Geo. 3, c. 100, regulating the mode, 
&c., of obtaining a habeas coipus : (see 1 St. C. 144, 8th edit ; Hallam’s 
Const. Hist. 10-15, vol. 3, 9th edit.) 

Q. — What is the personal security acquired by the Habeas Corpus Act ; 
and what is the mode of obtaining habeas corpus ? 


(a) These questions may he answered from the above : The Procedure Act, 1854, 
speaks of a garnishee ; to whom is this term applied ? 

A garnishee disputes his liability ; by what means is it to be established ? 

(5) The provisions of 1 & 2 Viet. c. 110, ss. 14 and 15 ; and 3 & 4 Viet. c. 82, s. 1, 
” apply. 
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A , — The security acquired by this Act is the prompt issue and return 
to habeas corpus, so that a person unjustly detained in prison may obtain 
hie release. A writ of habeas corpus is obtained from the court on motion 
in term, and from a judge at chambers by summons in vacation : (see 4 
8t. 0. 353 et seq,, 8th edit., and see hereon Kx parte Cohhett, 30 L. T. 
Eep. 322 ; Hallam, uhi sup.) 


EEVIVAL OF JUDGMENTS. 

Question. — When is it necessary to revive a judgment before issuing 
execution, and how is such revival effected ? 

Answer. — Eevival of judgments is practically superseded by the new 
practice, but when six years have elapsed since the judgment, or any 
change has taken place by death or otherwise in the parties entitled to 
execution, the party alleging himself to be entitled to execution may 
apply to the court or a judge for leave to issue execution accordingly, 
which the court or judge may order, or may direct any issue or question 
necessary to determine the rights of the parties to be tried in any of the 
ways that a question in an action may be tried, and upon such terms as 
to costs as may seem just : (Ord XLIL, r. 19.) 

Q. — If either plaintiff or defeniiant die after interlocutory and before 
final judgment, will the action abate, or how must you proceed to final 
judgment ? 

A. — ^If the cause of action would have survived to or against the 
deceased executors or administrators, the proceedings may be continued 
by obtaining an order that the proceedings in the action be carried on 
between the continuing parties to the action, and such new party or 
parties, which may be obtained ex parte from the court or judge upon 
allegation of the facts : (Ord. L., r. 4.) 

Q . — What proceedings would you take in order to enforce a judgment 
against the heirs, executors, or administrators of a defendant ? 

A. — ^Apply for leave to issue execution, as stated supra. 

Q. — A creditor, having obtained a judgment against a debtor, dies. 
What is required to be done by his executor, in order that he may be in a 
position to attach a debt due to the judgment debtor, with a view tO/ 
satisfy the judgment recovered by his testator ? 

A. — Under the old practice the executor could have revived the judg- 
ment, and then done so. Whether the order that a party is entitled ta 
issue excution under Ord. XLII., r. 19, will be equally effectual seems- 
uncertain, or whether under rule 23, the old practice might still be 
followed. 

Q. — ^Judgment against two defendants, and one dies; what is necessary 
to enable a plaintiff to take out execution, and against whom will the 
execution issue ? 

A . — If it is a personal action, and one dies within six years after judg- 
ment, execution may be sued out, but should be levied against the survivor 
only. K the plaintiff wish to have an elegit against the lands of a deceasedl 
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defendant, as well as against the survivor, lie may obtain leave to issue 
execution against such survivor, and the heir and terre tenants of the 
deceased, to have execution against the lands and goods of the former and 
the lands of the latter : (see 8m. Act. 286, 10th edit., and Ord. XLU., 
r. 19.) 

Q. — Action against an executor — defendant’s defence is plene adminis- 
travit. What is meant by such defence ? and if the plaintiff cannot 
dispute it, but has reason to suppose future assets will be coming to the 
testator’s estate, what steps should he take ? 

A. — The meaning of the defence is, that the executor has fully 
administered the assets come to his hands. If the plaintiff cannot dis- 
prove this, and there are other assets to be got in, he signs judgment of 
quando acciderint, and when the assets come into the hands of the 
executor, proceeds as in next answer. 

Q , — ^Whero a plaintiff has obtained a judgment against a defendant in 
the character of executor or administrator, in respect of future assets, when 
they may come to such defendant’s hands, and such assets afterwards 
come to his hands, what steps should the plaintiff take in order to make 
such assets available to satisfy the judgment ? 

A, — ^Formerly this was done by scire facias, tested and proceeded upon 
in like manner as a writ of revivor (17 & 18 Viet. c. 125, s. 91); and 
by Ord. XLII., r. 23, nothing in the rules of that order is to take away or 
curtail any right theretofore existing to enforce or give effect to any 
judgment or order in any manner or against any person or property what- 
soever ; or the plaintiff might proceed under rule 7 of the order, by which 
after demand made upon a party he might apply for leave to issue 
execution against him. 

Q. — If a feme sole obtain judgment and marry before execution, what 
must be done in order to execute the judgment ? 

A, — The husband should apply to the court or judge for leave to issue 
execution, as stated ante: (Ord. XLIL, r. 19.) 


AREEST. 

Question. — An Act passed for the abolition of arrest ; do you understand 
that the power of arrest at the commencement of an action is in all cases 
taken away, or is there any excepted case ? 

Answer. — By the Debtors Act, 1869 (32 & 33 Viet. c. 62, s. 4), 
imprisonment for debt is abolished, with certain exceptions : ante, p. 130.) 
And by sect. 6^ where the plaintiff in any action in a superior court in 
which, if brought before the commencement of this Act, the defendant 
would have been liable to arrest, proves, to the satisfaction of a judge, 
that he has good cause of action against the defendant to the amount of 
50^., and that there is probable cause for believing that the defendant is 
about to quit England unless apprehended, and that defendant’s absence 
will materially prejudice the plaintiff in the prosecution of such action, 
such judge may order the defendant to be arrested and imprisoned for any 
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period not exceeding six months, unless he give security not to go out of 
England without leave of the court. 

Q . — When it is sought to arrest a defendant under the provisions of 
the Debtors Act, 1869, what is essentially necessary to be stated in the 
affidavit ? 

A . — That the plaintifP has good cause of action against the defendant 
to the amount of 50^. or upwards, and that there is probable cause for 
believing that the defendant is about to quit England, unless he be forth- 
with apprehended, and that the absence of the defendant will materially 
prejudice the plaintiff in the prosecution of his action. But this last is 
not necessary where the action is for a penalty, or sum in the nature of a 
penalty other than a penalty in respect of any contract. 

Q. — A plaintiff apprehends, after service of a writ, that the defendant 
is going out of the jurisdiction of the court from whence the writ issues ; 
is there any means of stopping him, and how is it to be effected ? 

A. — ^Yes ; the plaintiff may obtain (on the above affidavit) a judge’s 
order to arrest and imprison the defendant for any period not exceeding 
six months, unless he give security not to go out of England without leave 
of the court. The order of commitment before delivery to the sheriff 
should be indorsed with the particulars required by rule 73 of Hilary 
Term, 1853. The sheriff thereupon makes the arrest, (a) 

Q. — ^What is the lowest sum for which a defendant can be arrested 
before judgment ? 

A . — As already shown 50/. is the lowest sum. 

Q. — What is the first step in order to arrest a defendant ? 

A , — To issue a writ of summons, then make an affidavit of the facts set 
out supra, 

Q. — ^What persons were exempt from arrest on civil process ? Distin- 
guish between a permanent and a temporary privilege. 

A , — The following were privileged absolutely on civil process : — The 
Eoyal Family and their officers and domestics ; peers and peeresses ; foreign 
ambassadors and their domestics ; the judges, &c. The following enjoyed 
a temporary privilege : Members of Parliament during the session and 
forty days before and after it ; parties, counsel, solicitors and witnesses in 
the cause, whilst going to, attending at, and returning from court; a 
clergyman whilst performing, or going to or returning from performing, 
divine service, &c. : (see Sm. Act. 297, 301, 10th edit.) But imprisonment 
for debt is now abolished with the exceptions before stated. 

Q . — State the different methods by which a defendant may obtain his 
discharge from arrest. 

A , — ^By depositing in court the amount mentioned in the order, or giving 
a bond with two sufficient sureties (or more with leave of a judge) to the 
plaintiff, or with the plaintiff’s consent, any other form of a security : 
(Eule 7 under the Debtors Act, 1869.) The defendant may also, at any 
time after arrest, apply to rescind, or vary the order of committal, or to be 


(a) The remedy by ne exeat regno in such cases for equitable debts still exists in the 
Chancery division of the High Court. 
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discharged from custody : (Rule 6.) In such case the defendant should, 
of course, support his application by aflBdavits, contradicting those used 
by the plaintiff : (see Chit. Arch. 696, 18th edit.) 

Q. — Up to what stage of the proceedings in a cause may a defendant be 
arrested upon a judge's order for that purpose ? 

A , — At any time after the commencement of the action, and before 
final judgment obtained therein : (see Sm. Act. 110, 2nd edit, by 
Foulkes.) 

Q. — State some of the most common objections to the sufficiency of 
sureties. 

A. — That they are solicitors or solicitors' clerks ; that they are sheriffs' 
officers engaged in the execution of process ; that they are not house- 
keepers or freeholders ; that they are indemnified by the defendant's 
solicitor ; that they are hired ; that they are not worth the amount of 
property for which they come to justify : (see Chit. Arch. 703, 704, 
13th edit.) 


ACTIONS BY AND AGAINST PARTICULAR PERSONS AND 

CORPORATIONS. 

Question, — What are the exceptions to the general capacity to sue 
enjoyed by all persons in England ? 

Answer, — They are where the right of action accrues to a person under 
disability, &c., as mismis, feme coverts^ idiots and lunatics, outlaws, felons, 
alien enemies, or bankrupts : (see ‘post,) 

Q, — How must a corporation aggregate sue or defend ? 

A, — By attorney appointed under their common seal: (Sm. Act. 321, 
10th edit.) 

Q, — ^When judgment has been recovered against the registered officer of 
a joint-stock company, can it be enforced against the individuals forming 
that company ? 

A, — Not if the company is registered as a limited company under the 
Act of 1862. If the company has no assets on which to levy, the only 
remedy is to petition the Court of Chancery for a winding-up order and to 
settle contributories, &c. : (25 & 26 Viet. c. 89.) And execution cannot 
issue against shareholders of companies not so registered unless the 
statute of incorporation allows it ; and then the course pointed out by the 
Act must bo followed. Sometimes the mode is by sci, fa,, in others by 
suggestion on the record, or by rule of court or judge's order ; (Sm. Act, 
820-343, 10th edit.) 

Q. — In an action against executors for a debt due by their testator, 
which of the executors should be joined as defendants? 

A , — ^All the executors who have proved the will should be made defen- 
dants : (Sm, Act. 361, 10th edit.) 

Q. — A. dies and by his will appoints B. and C. to be his executors, 
they prove his will ; B. afterwards dies, leaving C. him surviving. C., the 
surviving executor, then dies intestate, and D. becomes administrator of 
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his effects. Debts due to A. remain outstanding, and for the recovery of 
them actions become necessary ; can such actions be maintained by D., or 
who is the proper party to bring them ? 

A, — The actions cannot be maintained by D., because he, being only 
administrator of 0., does not represent the testator A. ; administration de 
bonis non must therefore be taken out : (see Matt. Exors. 306, 2nd edit.) 

Q. — When a judgment is recovered against an executor sued as such 
executor, what is the effect of the judgment when the executor has assets- 
to cover both debt and costs, and what is the effect of the judgment when 
he has no assets to cover either debt or costs ? 

A. — In general, the plaintiff, upon a judgment against an executor, is 
entitled to levy debt and costs out of the assets of the testator only, but 
if these are insuflScient, then execution for the costs may be levied against 
the goods of the executor himself. If, however, the defendant deny his 
character of executor, then in the case of a judgment against him, and 
there being no assets of the testator, he renders himself personally liable- 
to both debt and costs : (Chit. Arch. 1009 et seq,, 13th edit.) 

Q. — In an action against an executor he pleads ^^plene administravit 
only. How should the plaintiff proceed ? 

A, — Formerly, if the plaintiff could not disprove this, and there were 
other assets to be got in, he signed judgment quando acciderint, and when 
the assets came into the hands of the executors the plaintiff proceeded 
against him by sci. fa. The plaintiff should now proceed under Order 
Sill., r. 7, to obtain execution ; (Chit. Arch. 13th edit. 933.) 

Q. — In an action against an executor, if he plead plene administravit 
prceterf how should the plaintiff proceed ? 

A . — If the plaintiff cannot disprove this, he should sign judgment 
presently as to the assets admitted, and as to the rest judgment quando 
acciderint ; and proceed as above stated, under Ord. XLII. r. 7. 

Q. — How can an infant maintain an action ? 

A. — By next friend, in the manner practised formerly in the Court of 
Chancery ; the consent of the person who is to be next friend must be 
obtained, and filed with the proceedings : (Ord. XVI., r. 8.) 

Q. — If an action be brought against an infant, how must he appear to 
defend it ? 

A. — An infant must defend by guardian, appointed for that purpose iu 
the manner formerly practised in the Court of Chancery : (Ord. XVI., r. 8^ 
and see jmst.) 

Q. — Can a married woman without her husband's concurrence give a 
valid receipt or sue for wages earned by her apart from her husband ? 
Give the reason for your answer. « 

A, — Yes. By the “ Manied Women's Property Act, 1870 " (33 & 34 
Viet. c. 93), she may maintain an action in her own name for the recovery 
of any wages, earnings, money, and property by that Act declared to 
be her separate property, or of any property belonging to her before 
marriage, and which her husband shall, by writing under his hand, have 
agreed with her shall belong to her after marriage as her separate 
property. 
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Q. — Can a married woman ever, and when, enter into a contract which 
will bind her ? 

J., — By the Divorce Act (20 & 21 Viet. c. 85), it is provided that in 
all cases of judicial separation a wife is to be considered as a feme soUt 
and may be sued in any civil proceeding. So (under the same Act) if she 
is deserted by her husband, and obtains a protecting order, she is liable 
as a feme sole. Or, where the legal existence of the husband is considered 
as suspended or extinguished, that is, when he is dead in law, as when in 
penal servitude, the wife may contract so as to make herself personally 
responsible. Or if the husband has not been heard of for seven years, 
and therefore considered legally dead, the wife will be primd facie liable, 
or if she carries on trade under the custom of the city of London : (see 
Chit. Cont. 174 et seq,, 11th edit.) 

Q. — Can a married woman maintain an action alone under any and what 
circumstances ? 

A. — Yes ; in the above cases, and in the cases provided for by the 
Married Woman’s Property Act, 1870. A married woman may also by 
leave of the court or a judge, sue or defend alone without her husband, 
or a next friend, on giving such security (if any) for costs as the court or 
a judge may order : (Ord. XVI., r. 8.) 

Q. — ^In what cases must you join husband and wife in an action ? 

A , — In all actions brought to recover the choses in action of the wife 
which accrued to her before marriage. For causes of action against a 
woman dum sola, married before the new Act, both must be joined in the 
action ; for torts to or by the wife ; for injury to her real property before 
marriage ; and where the wife is executrix : (Arch. New Prac. 25, 20, 
2nd edit. ; Sm. Act. 41, 2nd edit., by Foulkes ; but see Ord, XVL, 
rr. 2, 8.) 

Q. — If a wife, having separate estate, during coverture contracts a debt 
for clothes, and her husband afterwards dies, is the wife’s separate estate 
liable for the debt of the husband’s estate, he being insolvent ? 

A , — The husband’s estate is alone liable, unless at the time of entering 
into the contract she purported to contract for herself only and on the 
credit of her separate 'estate, and it was so understood by the other party : 
(see Chit. Oont. 178, 11th edit.) 

Q. — What is the law as to a husband being liable for his wife’s debts, 
contracted before marriage ? 

A , — The liability of the husband upon a contract entered into by hia 
wife before coverture is conditional ; for although by the common law 
during the marnage he was liable jointly with her upon all her contracts 
made dum 8ola\ how improvident soever they might have been, and 
although he might have received no fortune with her ; yet he could not 
be sued alone, even upon a subsequent express promise by himself, unlesa 
there were some new consideration for the same. After her death he waa 
only liable as her administrator in the event of his administering to choses 
in action belonging to her ; and now, by 33 & 34 Viet. c. 93, s. 12, if 
married after the 9th August, 1870, and before 30th July, 1874, the 
husband is not liable for his wife's debts contracted before the marriage. 



140 


COMMON LAW DIVISION. 


If married after SOtli July, 1874, by 37 & 38 Viet. c. 50, be is liable to 
tbe extent tbat assets of bis wife may, or might bave come to bis bands. 

Q. — ^Wben can tbe husband be sued alone for bis wife’s debts contracted 
dum sola f 

A , — ^Wben be has charged himself in writing for valuable consideration 
with her debts dum sola : {Mitclieson v. Hewsony 7 T. E. 348 ; Eastwood 
V. Kenyon, 11 A. & E. 438 ; Pat. & Mac. Pr. 646.) So, if be administer 
in respect of her choses in actioUy not reduced into possession during 
coverture, be may be sued alone to tbe amount recovered ; so if before 
marriage tbe wife was a lessee, an action for rent may be brought against 
tbe husband alone : (Com. Dig. tit. Baron and Feme.”) By sect. 12 of 
tbe 33 & 34 Viet. c. 93, a husband shall not, by reason of any marriage 
after tbe commencement of tbe Act (9tb August, 1870), be liable for tbe 
debts of bis wife contracted before marriage ; but this is modified by 
37 & 38 Viet. c. 50, with respect to marriages after 30tb July, 1874, as 
above stated. 

Q . — If A. and B. contract to sell goods to 0., and A. becomes bankrupt, 
who must sue C. for tbe price of tbe goods ? 

A. — Tbe Court of Bankruptcy may authorise tbe trustee in bankruptcy, 
with tbe consent of tbe creditors, certified by a special resolution, to sue 
C. in bis own name and tbat of tbe remaining partner (B.) for tbe price of 
tbe goods. But B. is to bave notice of tbe application, and may oppose 
it ; and if be claims no benefit in tbe matter, be is to be indemnified 
against costs : (32 & 33 Viet. c. 71, s. 105.) 

Q. — For what damages are hundred ors liable, and what are tbe necessary 
steps to be taken before a writ is issued, and against whom should it issue ? 

A , — Hundredors are now only liable for damages done by rioters 
feloniously. If tbe damage exceed 30/., an action may be brought within 
three calendar months. Prior to bringing tbe action tbe plaintiff, or his 
servant having tbe care of tbe property injured, must, within seven days 
after tbe commission of tbe offence, go before some near resident justice, 
and state on oath tbe names of tbe offenders, and submit to an examina- 
tion, and enter into a recognisance to prosecute. Tbe process is tbe same 
as in ordinary cases ; it is directed to tbe men inhabiting within tbe 
hundred of , in tbe county of /’or other like district 

generally, and not against any individuals by name. Tbe writ is served 
on tbe high constable (if one), otherwise on tbe chief constable or chief 
ofiScer of police : (15 & 16 Viet. c. 76, s. 16 ; 32 & 33 Viet. c. 47, s. 5, 
and Ord. IX., r. 7.) If tbe damage done does not exceed 30/., no action 
can be brought, but tbe proceeding is summary before justices at a special 
petty session : (see 7 & 8 Geo, 4, c. 31 ; Sm. Act. 40, 2nd edit., by 
Fouikes.) 

Q. — If a beneficed clergyman incur debts, is there any, and what, mode 
of obtaining payment out of tbe proceeds of tbe living ? 

A. — Yes ; bring an action and obtain a judgment ; and if on suing out 
a ji. Ja, tbe sheriff returns tbat tbe defendant is a beneficed clerk, and has 
no lay fee in bis county, a writ called a Ji. fa. de bonis ecclesiasticis, may 
be issued to tbe bishop of tbe diocese, whose duty thereupon is to appoint 
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sequestrators, who take the tithes and other profits of the benefice towards 
satisfaction of the execution-creditor’s demand ; (see Sm. Act. 181, 2nd 
edit, by Foulkes.) 

Q. — What is the meaning of suing in formd pauperis, and what is 
requisite in order to be allowed to do so ? 

A. — The meaning is suing in the form of a pauper. To do so the person 
must obtain a barrister’s certificate (on a case being laid before him) that 
he has a good cause of action ; and he must make an affidavit that the 
case contained a true statement of all the material facts, and that he is 
not woi*th 5Z. except his wearing apparel and the matter in question : (see 
Sm. Act. 102, 2nd edit, by Foulkes.) 


PEOOEEDINaS IN AN ACTION. 

Question. — Set forth the ordinary proceedings in an action which is 
defended, from its commencement to its termination. 

Answer. — An action is commenced by writ of summons, a copy of which 
is served on the defendant, who appears thereto within eight days from 
service. The pleadings then commence : the plaintiff delivers statement 
of claim within six weeks, and the defendant within eight days delivering 
his defence, and the plaintiff within three weeks must deliver his reply. 
Any subsequent pleading other than a joinder of issue can only be 
delivered by leave of a court or judge, such subsequent pleadings must be 
delivered within four days of previous pleadings unless otherwise ordered. 
Interrogatories may be delivered by either party without leave before the 
close of the pleadings. Notice of trial is then given, and the cause 
entered, and two copies of the pleadings left for the judge; each party 
then gets up his evidence, gives notice to inspect, and admit, and to pro- 
duce, subpoenas his witnesses, and delivers his brief, and the cause is then 
tried in due course. After the verdict, if the judge does not direct judg- 
ment to be entered for either party, the successful party moves for 
judgment, enters judgment, taxes his costs, and, if necessary, enforces his 
judgment by execution. 

If the issue joined is one of law, it is set down for argument in the 
special paper, printed copies of the demurrer books are delivered to the 
judges, and it is argued before the divisional court in banco. 

There are also frequently various other interlocutory proceedings 
depending on the particular circumstances of the case, which is unne- 
cessary to enter into here. 


WAERANT OF ATTORNEY AND COGNOVIT, &o. 

Question. — ^What is the difference between a warrant of attorney and a 
cognovit ? 

Answer. — A warrant of attorney is a written authority (generally under 
seal, as it contains a power to give a release of errors) to one or more 
attorneys to appear for the party executing it in some court, and suffer 
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judgment to pass in an action brought or to be brought against him. A 
cognovit is a written confession of an existing action. But it need not be 
under seal. So bhe former should always be stamped, the latter only in a 
few cases : (Chit. Arch. 755, 762, 13th edit.) 

Q. — What proceedings are necessary to render a cognovit or a warrant 
of attorney a valid instrument ? (a) 

A. — It must be executed in the presence of a solicitor of the High 
Court, on behalf of the person executing it, expressly named by him, and 
attending at his request to infonn him of its nature and effect, before it 
is executed, which solicitor must subscribe his name as a witness to the 
execution, and thereby declare himself to be solicitor for the person 
executing the same, and state that he subscribes as such solicitor : (32 & 
33 Viet. c. 62, s. 24.) 

So it, or a true copy thereof, with an affidavit of the time of execution, 
must be filed in the office of the Queen’s Bench Division of the High 
Court, within twenty-one days next after execution, or it is deemed frau- 
dulent and void, and if given subject to any defeasance or condition, such 
defeasance or condition shall be written in the same paper or parchment 
with the wari’ant or cognovit before the filing thereof : (s. 26.) 

Q. — Give the foim of attestation of a warrant of attorney. 

A. — The form runs thus : Signed, sealed, and delivered by the above- 
named C. D., in the presence of me, the undersigned W. H. And I hereby 
declare myself to be solicitor for the said 0. D., and that I subscribe this 
attestation as such solicitor : (see Pat. & Mac. Pr. 1003.) 

Q. — When does a cognovit require to be stamped ? 

A, — When it contains terms of agreement to the amount of 5/. and 
upwards, as if the amount is to be paid by instalments : (Chit. Cont. 119, 
11th edit. ; Chit. Arch, 757, 13th edit.) 

Q. — Is a joint warrant of attorney given by an infant and another 
binding upon both parties ? (b) 

A , — No ; the court will set aside the warrant of attorney or judgment 
as to the infant, but will allow it to be enforced as to the other defendant 
The court will, however, require the infancy to be made out by clear and 
independent evidence : (Chit. Arch. 760, 13th edit.) 

Q. — ^What is the advantage of ^ling a cognovit under the statute,*^ and 
within what period must it be so filed ? 

A . — Unless filed it is deemed fraudulent and void. This must be done 
within the time before named : (Chit. Arch. 757, 13th edit. ; 32 & 33 
Viet. c. 62, s. 26, ante.) 

Q. — ^What is required to enter judgment on a warrant of attorney above 
one and under ten years, and what above ten years ? , 

A. — ^Leave to enter up judgment on a warrant of attorney above one 
and under ten years old, is to be obtained by order of a judge made 
ex parte ; and if ten years old, or more, upon a summons to show cause ; 
(E. G. 26 ; Chit. Arch. 777, 13th edit.) 


(a) This question is also put thus : When a party gives a warrant of attorney, by 
whom must it be attested, and what must the attestation state ? 

{h) Also asked thus : Can an infant execute a cognovit f 
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Q. — warrant of attorney, dated 21st July, 1860, authorised judgment 
to be entered up “as of Trinity Term last, Michaelmas Tenn next, or of 
any subsequent term.” Judgment was signed in August ; was this judg- 
ment regular ? 

A. — ^No; the judgment not being entered up in a term, as authorised 
by the warrant. The judgment must be signed in strict pursuance of the 
warrant : (see Chit. Arch. 725, 13th edit.) 

Q. — A warrant of attorney to confess a judgment for 1000/. having 
been given by two parties jointly (and not jointly and severally) one 
of them dies before judgment is entered up ; can the party to whom the 
warrant of attorney was given enter up judgment against the survivor ? 

A. — ^No ; the court will not, as a rule, allow judgment to be entered up 
against the survivor : (Chit. Arch. 776, 13th edit.) 

Q , — ^Where a judge’s order is made by consent, given by any defendant 
in any personal action, authorising judgment to be entered up, and 
-execution issued, what is necessary to be done with such order, so as to 
prevent the same, and the proceedings under it, from becoming null and 
void ? 

A , — The order, together with an affidavit of the time of such consent 
being given, and a description of the residence and occupation of the 
defendant, must be filed with the proper officer of the Queen’s Bench 
within twenty-one days after the making of such order : (32 & 33 Viet, 
c. 62, s. 27.) 

Q. — When, after a bill of sale, the goods remain in the possession of the 
grantor, what precaution must be taken to prevent their being seized under 
a/. /a. by an execution creditor? How is this question affected by the 
41 & 42 Viet. c. 31. 

A. — The bill of sale, or a copy thereof, whether absolute or conditional, 
and any schedule thereto, and an affidavit of the time of its being given 
and of its due execution and attestation, and a description of the residence 
and occupation of the person giving it, and of every attesting witness to 
the bill of sale, must be filed in the Queen’s Bench within seven (formerly 
twenty-one) clear days after execution, otherwise it is void against an 
execution creditor, &c. ; and this filing is now termed registration. (a) If 
a copy be filed, the original bill of sale must (at the time) be produced 
properly stamped. For alteration see next answer. 

Q* — ^What alterations have been made by the above statute ? 

A , — The following are the principle : 

“ Personal chattels ” include fixtures when separately assigned or 
charged, but not fixtures (except trade machinery) when assigned with 
the premises, trade machinery, or personal chattels, but not the fixed 
motive power, or steam, gas, or water pipes. 

Fixtures and growing crops are not to be deemed separately assigned 
when the land passes by the same instrument. 


(a) Registration is now sufficient, if the bill of sale is given by a trader to take the 
goods out of the order and disposition clause. This question is answered by the 
above : Within what time must a bill of sale be filed? 
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Bills of sale must now be registered within seven days, must set forth 
the true consideration, and be executed in the presence of a solicitor, and 
the attestation must state that he explained the nature of it to the grantor. 

A subsequent order of sale given for the same debt, or on the same 
goods, is void, unless for the correction of a manifest error. 

Eegistration now takes the goods out of the order and disposition clause, 
but formal possession is not suflScient. 

Q. — What are the necessary facts to be sworn to in an aflSdavit filed 
with a bill of sale pursuant to the above statute ? 

A , — They are the following : When the bill of sale was given or made ; 
its due attestation and execution ; a description of the residence and 
occupation of the person making or giving the same ; or in case it is made 
or given by a person in execution, then a description of the residence and 
occupation of the person against whom the process issued, and a description 
of every attesting witness to the bill of sale, (a) 

Q* — Against whom is the bill of sale invalid where registration is 
omitted ? 

A , — The bill of sale is void against execution creditors or assignments 
for benefit of creditors or a trustee in bankruptcy if registration is 
omitted, unless the party is in possession under it. 

Q . — One man makes a settlement of household furniture previous to and 
in consideration of his marriage ; another makes a like settlement after his 

marriage. Do either and which of these require to be registered as a bill 
of sale ? 

A » — The settlement made before marriage does not require registration, 
as marriage settlements are exempt from the operation of the Bills of Sale 
Act ; but a settlement made after marriage, unless in pursuance of articles 
made previously, must be registered, (b) 

Q. What transactions are void as against creditors within the meaning 
of the statute of Elizabeth as to fraudulent gifts and conveyances of 
chattels and lands ? 

A.— All gifts and conveyances of chattels and lands made for the pur- 
pose of defeating and delaying creditors are void as against them, unless 
made upon a valuable consideration and bond Jide to some person without 
notice of the fraud: (see 13 Eliz. c. 5; Twi/nds case, 1 Sm. L. 0. 1 
et seq.) 


ACTION FOR RECOVERY OF LAND. 

OfUesti 071.— -What was an action of ejectment ? 

Answer. —Ejectment originated as far back as the rei^ of Edw. 3, and 
was, prior to the 15 & 16 Viet. c. 76, an anomalous and fictitious pro- 


(a) These formalities have always been very strictly construed by the courts, and 
m-eat care should be taken that nothing be omitted; (see Picards v. Brettz, 1 L. T 
’ Beales v. Pennant, ih. 295 ; /fe Pitman Hams, i6. 467.) 

(i) After acquired property will^pass by the bill of sale : (see Holroyd v. Marshall, 
H. of L. Apps. ; Bitt. Pract. Gas. XLV.) y . .txu , 
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ceeding, and termed a mixed action. By the above Act, however, the 
action of ejectment was wholly remodelled, and was brought to recover 
the possession of land only : (see Sm. Act. 28, 2nd edit, by Foulkes.)(a) 
It is now called an action for recovery of land, and by Order II., r. 3, 
is commenced by writ, the same as any other action ; but by Order XVII., 
r. 2, no other cause of action can be joined with it except by leave of the 
court or a judge, other than claims in respect of mesne profits or arrears 
of rent in respect of the premises claimed or any part thereof, and 
damages for breach of contract under which the same or any part thereof 
are held, (b) 

Q. — In what material respects does an action for the recovery of land 
differ from an action in ejectment before the Judicature Act ? 

A, — In the old action of ejectment the defendant had sixteen days to 
appear, the writ was in force for three months only, the venue was local, 
and there were no pleadings, the plaintiff could only recover on a legal 
title. In an action to recover land the defendant has only eight days to 
appear. Claims for mesne profits, arrears of rent and damages for breach 
of contract in connection with the property, may be joined with it. The 
writ is in force twelve months. The pleadings are the same as in other 
actions. Local venue is abolished. A mortgagor plaintiff is not restricted 
to his legal title to recover, and execution now issues immediately. 

Q. — In what cases is this action usually brought ? 

A, — ^In the following : (1.) By one person seeking to recover the pos- 
session of land from another. (2.) By a landlord against his tenant. 
(3.) By a mortgagee against the mortgagor, or any of the mortgagor’s 
tenants who became such after the mortgage : (see Sm. Act. 402, 
10th edit.) 

Q . — What essential right must the plaintiff possess as to the land 
sought to be recovered, and what step must be taken before action in 
the cases respectively of a tenancy from year to year, and a tenancy at 
will ? 

A. — The plaintiff need not now in all cases have a legal title, as in the 
case of a mortgagor entitled to possession where no notice has been given 
by the mortgagee : (1873 Act, s. 25, sub-s. 5.) Before it can be brought 
against a yearly tenant six months’ notice must bo given, or, under the 
Agricultural Tenancies Act, twelve months, to expire at the end of the 
current year’s tenancy ; against the tenant at will, however, a simple 
demand of possession will found a right of action : (Broom’s Com. Law, 
753 et seq., 3rd edit.) 

Q. — Can a mortgagor of land under any, and, if any, what, circum- 
stances sue in his own name only for possession of such land, or for 
damages in respect of any trespass thereto ? 

A. — If he is entitled for the time being to possession or receipt of the 
rents and profits, and no notice to enter into possession or receipt of such 


(a) In action of ejectment by a landlord against a tenant, under sect. 214, however, 
after proof of his right to recover possession, he might go into evidence of mesne 
profits : (see Sm. Act. 424, 10th edit.) 

(b) See Whetstone v. Davis (Charley’s Pract. Oas., p. 92). 
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rents and profits has been given by the mortgagee, he may sue in his oto 
name for the recovery of possession, or of the rents and profits, or 
prevent or recover damages in respect of any trespass or other wrong 
relating thereto, unless the cause of action arises upon a lease or 
contract made by him jointly with any other person : (1873 Jud. Act, 
8. 25, sub-s. 5.) 

Q. — Is an equitable title sufficient to found this action ? 

— It is in the case of a mortgagor, as above stated; but an equit- 
able defence can now be pleaded in an action of ejectment ; (Ord. XIX., 
r. 15.) 

Q, — Within what period can the action be brought ? 

A . — Within twelve years next after the time at which the right to 
bring such action accrued ; unless the party entitled to bring it is under 
disability, for then he is allowed six years after the disability ceases. But 
no action can be brought after thirty years have elapsed from the time the 
right of action first accrued; (37 & 38 Viet. c. 57.) 

Q, What is the first proceeding in the action ? and how, on whom, 

and where is it to be served ? 

A. — A writ is now issued the same as in other actions, the indorsement 
showing the nature of the claim, and the service is similar, but in case of 
vacant possession, and where it cannot otherwise be effected, it is made by 
posting a copy of the writ upon the door of the dwelling-house, or other 
conspicuous part of the property, but an order for substituted or other 
service, or for notice in lieu of service, may now bo made ; (Ord. IX., r. 8 ; 
Crane v. Jullion, 2 Charley’s Cas. (Court), 209.) 

Q. — Under what circumstances can a possession be treated as ‘^‘ vacant,” 
for the purpose of service of the writ ? State the mode of service proper 
in such a case. 

A, — A mere discontinuance to occupy will not constitute a vacant pos- 
session ; the possession must be entirely abandoned, or the premises be 
incapable of occupation, as where they are in an unfinished state : (Z>oe d. 
Newman v. Itoe, 2 Dowl. 399 ; Noe d. Schovell v. Jioe, 3 Dowl. G91.) 

In the case of vacant possession, service may be effected by posting a 
copy of the writ upon the door of the dwelling-house, or other con- 
spicuous part of the property (Ord. IX., r. 8) ; but in case of default of 
appearance, an order to enter judgment must now be obtained : (Bitt. 
Pract. Oas. XX.) 

Q. — Under what statutory obligation is a tenant, on whom the writ 
has been served, to give notice thereof to his landlord ? 

A . — He must forthwith give notice thereof to his landlord, or his bailiff 
or receiver, under penalty of forfeiting three years’ improved rack-rent of 
the premises holden by the tenant, to be recovered by action : (see 15 & 16 
Viet. c. 76, s. 209.) 

Q. — When such action is brought against a tenant in possession, what 
is required to enable a landlord to come in and defend ? 

A , — He must make an affidavit showing that he is in possession of the 
land by his tenant, and apply to a judge for leave to appear and defend ; 
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and in his appearance state that he appears as landlord ; ^Ord. XII., rr, 
18, 19.) 

Q. — Where a party in such action wishes to defend as devisee, or mort- 
gagee, what steps should he take to be let in and defend ? 

A. — He must take the steps detailed in the preceding answer. For the 
order empowers any other person not named in the writ to come in and 
defend, on obtaining leave. Where a person is neither named in the writ, 
nor in possession of the property, either by himself or his tenant, he 
cannot obtain leave to defend : ( Whitworth v. Humphries, 1 L. T. Eep. 
hr. S. 301.) 

Q. — How many days has a defendant to appear in such actions ? 

A, — Formerly, he had sixteen days after service of the writ to appear 
and defend the possession of the property sued for ; now he has only 
eight, as in other actions. 

Q. — ^What is the mode by which a defendant in such action may, if 
he think proper, limit his defence to part of the premises sought to be 
recovered ? 

A. — By describing that part with reasonable certainty in his memoran- 
dum of appearance, or in a notice intituled in the cause, and signed b}' 
the party or his solicitor, and serving such notice within four days after 
appearance: (Ord. XII., r. 21.) Where there are several defendants, 
and the plaintiff succeeds, each of the defendants, although defending 
only for part of the premises claimed, is liable for the whole of the 
plaintiff’s costs : (see Johnson et aL v. Mills et uL, Re Foot, L. Rep. 3 
0. P. 22.) 

Q. — Where must the venue be laid in such action ? 

A. — Formerly the venue was local, but local venue is now abolished : 
(Ord. XXXVL, r. 1.) 

Q . — What are the steps to bo taken in such action, before the cause is 
at issue ? {ci) 

A, — Formerly there were no pleadings ; but now they are the same as 
in other actions. The defendant, if in possession, need plead only that he 
is in possession unless his defence depends on equitable grounds, when he 
must plead his title : (Ord. XIX., r. 15.) 

Q. — In an action for recovery of freehold land, how is a will affecting 
the title proved ? 

A. — Formerly, the original will must always have been produced, and 
proved by the attesting witnesses : (Pow. Ev. 274.) Now, however, the 
20 & 21 Viet. c. 77, provides that, in any action where it is wished to 
establish a devise of real estate, the original will need not be produced ; 
but the plaintiff may give the defendant ten days’ notice before the trial 
that he intends thereat to give in evidence, as proof of the devise, 
probate of the will, &c., which probate, &c., will be suflScient unless the 
defendant, within four days after receiving the plaintiff’s notice, give the 
plaintiff a notice that he intends to dispute the validity of the devise : 

(a) Also asked thus : Are there any pleadings in an action of ejocimont, and how 
is the issue made up ? 
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(s. 64.) So if tlie will is proved in solemn form probate is sufficient ; 
(s. 62.) 

Q. — In wbat cases could tbe common law courts relieve tenants from 
forfeiture in actions of ejectment under tbe Common Law Procedure Act, 
1860? 

A. — In case of ejectment for a forfeiture brought for nonpayment of 
rent, the courts of common law, or a judge thereof, could, under this Act, 
upon a rule or summons, give relief in a summary way within the same 
time, and subject to the same terms and conditions as the Court of 
Chancery. Also upon ejectment for forfeiture for breach of a covenant to 
insure against damage hy fire, the court or judge might, in like manner, 
give the same relief as the Court of Chancery gave under the 22 & 23 
Viet. 0 . 35 : (see 23 & 24 Viet. c. 126, ss. 1 — 11.) 

Q . — In an action for recovery of land the defendant obtains a verdict. 
Is the plaintiff’s claim to the premises sought to be recovered, barred by 
such verdict ? Or can the unsuccessful party re-try the same question as 
often as he pleases without leave of the court ? 

A. — A verdict and judgment in ejectment were never conclusive as to 
the title, and the unsuccessful party might bring another action of eject- 
ment to try his right if he thought proper : (see Taylor v. HordCy Sm. 
L. 0. vol. 2,) (a) However, by the 17 & 18 Viet. c. 125, if the plaintiff 
brings another action after a prior action for the same premises has been 
unsuccessfully brought by him against the same defendant, the court or 
judge may, on the application of the defendant, at any time after he has 
appeared, order the plaintiff to give security for costs and stay the proceed- 
ings until this be done, or the court or judge may order the proceedings 
in the second action to be stayed until the eosts of the first are paid : 
(sect. 93.) 

Q. — When such action is brought on a proviso for re-entry on a breach 
of covenant to repair, give an instance of the waiver of the forfeiture. 

A. — An instance would be the acceptance of rent by the landlord after 
he knew of the breach of covenant to repair. 

Q. — When a plaintiff has recovered verdict in such action, how does 
he recover possession ? 

A. — After entering the judgment, execution now issues at once for 
recovery of possession of the property and for costs. The plaintiff recovers 
possession of the property by a writ of habere facias possessionem. It is 
directed to the sheriff : (Ord. XLVHL, r. l.)(5) 

Q. — Where judgment in such action is entered for want of appearance, 
is the claimant entitled to costs ? 

A, — These can now be recovered under the claim for mesne profits, 

The reason of this is that the judgment in ejectment is only for the recovery of 
possession^ without prejudice to the right. A person may have a right at one time 
and not at another : (see Taylor v. Horde^ sup,) But, of course, ejectment is founded 
on title. 

(b) Wheii the judgment is that a person therein named is directed to deliver up 
possession of any lands to some other person, an affidavit of service of such judg- 
ment and of disobeyal thereof must be filed before execution can issue : (Ord. 
XLVIII., r. 2.) 



DISTBESS. 


149 


whioli may be indorsed upon the writ ; interlocutory judgment is signed 
as to this part of the claim, and the damages are assessed by the writ of 
inquiry, unless the court or judge order the amount to be ascertained in 
any other way : (Ord. XIII., rr. 6, 8.) Before the Acts such costs could 
only be recovered in a subsequent action for mesne profits. 

Q — Describe the usual proceedings in this action. 

A. — The action is now commenced by writ, directed to the persons 
in possession by name, and the indorsement of claim briefiy describes the 
property claimed. It should be served as in other actions, or in case of 
vacant possession it should be posted on the property as stated p. 146. 
The defendant has eight days to appear. After appearance, which may 
be to the whole or part of the premises, the plaintiff delivers his state- 
ment of claim, after which the defendant puts in his defence, merely 
stating that he is in possession, unless it is an equitable one ; after which 
plaintiff replies, and issue is joined, notice of trial given, and cause 
entered, (a) The cause is tried in the same way as an ordinary cause ; 
verdict being given, judgment entered, costs taxed, and execution issued : 
(see 8uj)ra.) 

Q. — At whose suit must an action for mesne profits be brought, and 
against whom ? 

A. — The action must be brought in the name of the party entitled to 
possession, and may now be joined in his action for recovery of the land ; 
(see Ord. XVII., r. 2.) 

Q, — What is the plaintiff entitled to recover in such action ? 

A. — Only six years’ arrears of the annual income or rent can be 
recovered (unless it is brought against a tenant who holds under a lease 
under a seal ; when twenty years’ arrears can be recovered). However, the 
jury in estimating the damages are not confined to the mere rent or annual 
value of the premises ; but may give such extra damages as they think fit 
as a compensation for the plaintiff’s troul'' and costs: (Sm. Act. 429, 
10th edit.) 


DISTBESS. 

Question , — What is the meaning of a distress ? 

A7iswer . — A distress in law is the taking of a personal chattel out of 
the possession of the wrong-doer into the custody of the person who is 
injured, in order to procure a satisfaction of the wrong done : (3 St. 0. 247, 
8th edit.) 

Q. — For what are distresses usually taken ? 

A , — For nonr-payment of rent, for cattle damage feasant y and under 
various Acts of Parliament for tithes, rates, and taxes : (see 3 St, 0. 247- 
260, 8th edit.) 

Q , — What may be distrained, and what things are privileged from 
distress for rent ? 

A , — It is a general rule that all chattels personal, found upon the 


(a) Interrogatories may now be filed in it : (Bitt. Pract. Gas. GXGVIII.) 
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premises, as well the goods of strangers as of the tenant, are liable to be 
distrained, unless particularly exempted. But by the 34 & 36 Viet. c. 79 
the goods of lodgers are protected against distresses for arrears of rent due 
to the superior landlord from his immediate tenant {post, p. 152). The 
following things are privileged from distress : 

1. Animals ferae naturce, 

2. Whatever is in the personal use of a man, as an axe with which he 

is cutting wood, or a horse which he is riding. But horses drawing 

a cart may (cart and all) be distrained for rent in arrear. 

3. Things delivered to a person to be carried, wrought, or managed in 

the way of his trade, as cloth at a tailor’s. 

4. Things in the custody as the law, such as property already taken 

damage feasant, or in execution. 

5. Loose money. 

6. Everything which cannot be returned in as good a condition as when 

distrained, as milk, fruit, and the like. 

7. Things fixed to the freehold. 

Besides the preceding articles which are absolutely privileged the 
following are privileged sid modo ; beasts of the plough and sheep, and 
instruments of husbandry ; and the instruments of a man’s trade or pro- 
fession, as the axe of a carpenter, the books of a scholar, and the like, 
all which are exempt, provided there be other sufficient distress on the 
premises ; (see 3 St. 0. 249 et seq,, 8th edit. ; Arch. L. & T. Ill et seq,, 
2nd edit.) 

Q , — How are distresses made ? 

A. — A distress for rent is made by the landlord or his agent entering 
upon some part of the demised premises by day, and seizing some portion 
of the goods in the name of the whole, or of so much as may be necessary. 
The whole amount should be distrained for at once, unless there is not 
sufficient distress on the premises. When the distress is taken, the things 
distrained must be impounded, and written notice of the cause of distress 
given to the tenant : (see St. 0. 254 et seq., 8th edit. ; Arch. L. & T. 
125 et seq., 2nd edit.) 

Q . — At what time can a distress be made ? 

A. — A. distress for rent in arrear must be made by day, and for this 
purposes day commences at sunrise and ends at sunset : (Tutton v. Dark. 

2 L. T. Bep. N. S. 361.) But a distress damage feasant may be made by 
night, lest the cattle should escape : (3 St. 0. sup.) 

Q , — What do you mean by an Englishman’s house being his castle ? 
By whom and under what circumstances may his outer door be broken 
open ? 

A. — It means that the immunity of a man’s house is so sacred it never 
can be violated with impunity. For this reason no outward door can, as 
a rule, be broken open to execute any civil process, though in criminal 
cases the public safety supersedes the private : (St. 0., vol. 4, p. 
342, 8th edit.) But where goods have been fraudulently removed and 
locked up to avoid a distress, it may be done as stated infra, and also in 
case of distress for the Queen’s taxes ; or by an ejected bailiff to re-enter, 
and in criminal cases. 
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Q. — Can an outer, or any, or what other, door be broken open in order 
to make a distress ? 

A. — An outer door cannot be broken open for this purpose ; but when 
the party making the distress is in the house, an inner door may be broken 
open : {Sernayne^ s case, 1 Sm. L. 0. 121.) And where goods have been 
fraudulently removed and locked up to prevent a distress, the landlord may, 
within thirty days after, by the assistance of the peace officer of the parish, 
and oath having been made before a justice, in case it is a dwelling-house, 
of a reasonable ground to suspect that such goods are concealed therein, 
break open, in the daytime, the place where the goods are : (11 Geo. 2, 
c. 10.) 

Q. — Can goods removed for the purpose of avoiding a distress be 
seized and sold, and within what time ? 

A. — The landlord or any person empowered by him may within the 
space of thirty days take and seize them as a distress wherever they may 
be found, provided that they have not before such seizure been sold 
hona Jide and for a valuable consideration ; all persons assisting such 
fraudulent conveyance forfeit double their value to the landlord : (11 Geo. 
2, c, ID, ss. 1, 2.) The statute only applies when the removal took place 
on or after the day when the rent became due : iJBand v. Yaaqhan, 
1 Bing. N. 0. 7G7.) 

Q. — Must a bailiff have a written authority to distrain ? 

A . — This is not absolutely necessary, but it is advisable, and one is 
generally given, called a warrant of distress : (see Arch. L. & T. 12G, (fee., 
2nd edit.) 

Q. — Wliat do you understand by the expression “ cattle levant and 
couchantf 

A. — It literally means nsing up and lying downy but it is chiefly used 
in respect of distresses. Thus, if lands were not sufficiently fenced, so as 
to keep out cattle, if the landlord or tenant is bound to fence, the land- 
lord or tenant cannot distrain them till they have been levant and 
couchant on the lands ; that is, have been long enough there to have laid 
down and risen up to feed, which, in general, is held to be one night at 
least: (see further 3 St. C. 251, 8th edit.) 

Q* — In what cases may cattle be impounded ; and, if impounded for an 
excessive sum, what are the remedies, and against the party impounding 
or against the pound keeper ? 

A. — As before stated, cattle may be impounded on a distress for rent 
in arrear or damage feasant. An action (formerly on the case) is the 
proper remedy for an excessive distress : (Arch L. & T. 296, 2nd edit.) 
The action must be brought against the impounder, and not against the 
pound keeper, for he is not liable unless he has exceeded his duty, and 
assented to the trespass ; for a pound keeper is bound to receive ever^hing 
offered to his custody : (see Selw. Nisi Prius, 685, 11th edit.) 

Q. — Can goods, the property of a guest at an inn, be taken in distress 
for rent due for the premises ? Give the reason for your answer. 

A , — Such goods are privileged from distress as being in the custody of 
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the innheeper in the course of his trade. See Crosier v. Toinhirtson 
(2 Ld. Ken. 439), which expressly decides this point. 

Q. — ^Are the goods of a lodger distrainable for arrears of rent due to 
the superior landlord by his immediate tenant ? What alteration in the 
law on this point has been recently made ? 

A , — They are distrainable, but the lodger may take advantage of the 
late Act, 34 & 35 Viet. c. 79. 

By sect. 1 of this Act a lodger may serve on the superior landlord a 
declaration in writing, setting forth that the immediate tenant has no 
right in the goods distrained, and that the same are the property or in the 
lawful possession of the lodger : and also setting forth what rent is due 
from the lodger to his immediate landlord, and the lodger may pay the 
same, or so much as is sufficient, to the superior landlord, whereupon 
further proceedings upon such distress become illegal. An inventory of 
the goods referred to must be annexed to the declaration ; and see 
2)ost, p. 153. 

Q. — ^When a landlord distrains for rent, after what time, and subject to 
what precautions, can he proceed to sell the goods distrained '( {a) 

A. — The landlord cannot sell the goods until five da 3'8 next after the 
distress is taken, and notice of the cause of the distress given. He is not 
bound to sell immediately on the expiration of the live days, but is 
allowed by law a reasonable time afterwards for the appraisement and 
sale. Before the sale, the goods must be aj^praised ; (Arch. L. T. 133, 
2nd edit. ; 3 St. 0. 259, 8th edit.) 

Q , — Is the summary remedy of a landlord for rent suspended if he take 
a note, bill, or bond ? 

A , — No ; for the rent is of a higher nature, and the acceptance of a 
security of an unequal degree is no extinguishment of the claim : {Harris 
V. Shijncai/ and Eiver v. Lady Clifton, Bui. N. P. 182.) 

— Where a landlord grants a mortgage, and afterwards lets the pre- 
mises by lease, can the mortgagee distrain if the tenant have not attorned 
to him, or what remedy has he against the tenant ; and would the remedy 
be the same if a lease of the premises had been granted before the mort- 
gage ? and, if not, what would be the difference ? 

A.*~-If the mortgagor lease the mortgaged promises, the mortgagee 
cannot distrain or sue for rent in arrear unless the tenant has attorned to 
him, and then only for rent accruing due after attornment ; but he may 
without notice eject the tenant : {Kecch v. IhiU, 1 8m. L. C. 292.) If 
the lease were granted before the mortgage, the mortgagee may, after 
giving notice to the tenant, distrain for past rent as well as for rent 
accruing due after notice, he being assignee of the reversion : {Moss v. 
Gallimore, 1 Sm. L. 0. 309 ; Arch. L. & T. 115, 2nd edit.) 

Q. — Under the Tithe Commutation Act, to whom is the tithe owner to 

instance, for his rentcharge ; and, if not paid, what 
proceedings must he adopt, and against whom ? 

A , — He applies to the tenant in possession. In case of non-payment 


(a) This question is answered by the text : How are distresses disposed of ? 
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by the tenant within twenty-one days after the rentcharge has become 
due, and after ten days’ notice, the owner may distrain upon the lands 
liable for the arrears, and dispose of the distress, when taken, in the same 
manner as a distress for rent. If the rentcharge is in arrear for forty 
days, and no sufficient distress can be found on the premises, the owner 
may have a writ directing the sheriff to assess the arrears, and may 
afterwards sue out a writ of possession, and keep possession of tho pre- 
mises charged until the arrears and costs are fully satisfied. But no more 
than two years’ arrears can be recovered at any one time, eithei by the 
distress or writ of execution : (see 6 & 7 Will. 4, c. 71 ; 3 St. 0. 314, 8th 
edit.) 

Q. — State the principal irregularities in making a distress for rent in 
respect of which an action would lie ? 

A , — If the landlord does not comply with the formalities of 2 Will. 
&M., as to giving notice of distress, and having the goods appraised, or 
if he sell the goods before the five days have expired, or continue on the 
premises after the five days allowed by this statute, or work the distress, 
the tenant may bring an action against his landlord ; (Arch. Nisi Prius, 
433.) 

It may be stated that where an irregularity occurs in taking a distress, 
the distrainor is not now a trespasser ah initio, if any rent is justly due 
(11 Geo. 2, c. 19, s. 19); as was formerly the case : (see Six Carpenters* 
case, 1 Sm. L. 0.) 

Q. — What is the remedy for a wrongful distress ? If goods are illegally 
distrained for rent, what remedy has the owner of the goods, 1st, where 
no rent is duo ? 2nd, where only a small part is due ? 

A . — ^Replevin is the usual remedy for an illegal distress, the advantage 
of which is that the goods are at once returned to the former owner, but 
an action also lies without doing this ; formerly, if no rent were due, 
trespass would lie, or the tenant might waive the trespass and bring case 
or trover for the value of the articles taken, or detinue for the things 
themselves. If some rent were due, case, and not replevin, was the proper 
remedy (Arch. L. & T. 280 et setj., 2nd edit.) ; for if a man having a right 
to distrain for bl. distrain for 5001,, a replevin, without making a sufficient 
tender before impounding, is not the proper remedy; (Wood. L. & T. 792, 
loth edit. ; Skeate v. Beale, 4 Jur. 766, 767.) In the case of an illegal 
distress on the goods of a lodger, the lodger may apply to a justice of the 
peace for an order for the restoration of such goods, and the magistrate 
or justices hearing the application may make an order for the recovery of 
the goods or otherwise, and the superior landlord shall also be liable to an 
action at the suit of the lodger ; (34 & 35 Viet, c. 79, s. 2.) 


REPLEVIN. 

Question , — If a man’s goods are distrained for rent which he alleges 
not to be due, what steps must he take to get them back again, and 
before whom must he go ? 

Answer , — He should bring an action of replevin. He must first, how- 
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ever, go before the registrar of the County Court of the district in which 
the distress is taken, and enter into the usual replevin bond, as stated 
tnfrd. 

Q . — What is a replevin, what is the nature of the action, and what the 
most usual course of its adoption, and under what circumstances should it 
be brought in the High Court or County Court respectively ? 

A. — It is one of the remedies given by law when goods are wrongfully 
taken, and is founded on tort. It is usually used when goods have been 
wrongfully distrained. It should be brought in the County Court unless 
the plaintiff is prepared to prove either that the title to some heredita- 
ment, market, toll, fair, or franchise is in question, or that the rent or 
damage exceeds 20L If the plaintiff is so prepared he must sue in the 
High Court : (Sm. Act. 46, 431 et seq., 10th edit.) 

Q. — How is the action carried on in the County Court, and how in the 
court above ? 

A , — In the County Court it is carried on by entering a plaint, and issuing 
a summons for the defendant’s appearance ; and on the day appointed for 
appearance the cause is heard in a summary way, and judgment is given 
as in other actions in the County Courts ; or it may be tried by a jury, if 
either pariy wish. 

In the High Court the action is now commenced by writ, and the pro- 
ceedings are the same as in ordinary actions. 

But before proceedings are commenced in either court, the plaintiff must 
enter into a replevin bond, as stated infra. 

Q . — By whom are replevins now granted, and in what court may an 
action of replevin be commenced ? 

A. — The registrar of the County Court of the district in which any dis- 
tress subject to replevin is taken, is to approve of replevin bonds, grant 
replevins, and issue all necessary process in relation thereto, and such 
process is to be executed by the high bailiff. An action of replevin may 
be commenced either in the High Court or in the County Court: (19 & 20 
Viet. c. 108, s. C3.)(a) 

Q.- — In a replevin suit in the County Court can any other cause of action 
be joined in the summons ? 

A . — ^Formerly it could not, but it might now. 


(a) But if the replevisor wishes to commence his action in tho High Court, he 
must, at the time of replevying, give security to bo approved by the registrar, for such 
an amount as such registrar shall deem sufficient to cover the alleged rent or damage 
in respect of which the distress shall have been made, and tho probable cost of the 
cause, conditioned to commence an action of replevin against the distrainor in such 
court, within one week from tho date thereof, and to prosecute such action with effect 
and without delay, and unless judgment is obtained by default, to prove before such 
court that he had good ground for believing either that tho title* to some corporeal 
or incorporeal hereditament, or to some toll, market, fair, or franchise, was in ques- 
tion, or that such rent or damage exceeded 20/., and to make return of tho goods if 
return be adjudged ; (eeo sect. 65.) If the action be commenced in the County Court 
me replevisor at the time of replevying gives security, to be approved by the registrar! 
for such an amount as shall cover the alleged rent or damage, and all costs, con- 
ditioned to commence his action of replevin in the County Court of tho district in 
which the distress is taken, within one month after the date of the security and to 
prosecute with effect, and to return the goods, if a return be adjudged: f sect. 66* see 
also Co. C. Rule, 134.138; Sm. Act. 433, 434, 10th edit.) ^ ^ ’ 
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Q , — How should the defendant proceed to remove an action of replevin 
into the High Court ? 

^ , — ^By certiorari. He is to apply to such court, or to a judge thereof, 
for such writ, and to give security, to be approved by the master, for an 
amount not exceeding 150/., conditioned to defend such action with effect, 
and (unless the replevisor shall discontinue, or not prosecute such action, 
or become nonsuit therein) to prove that the defendant had good ground 
for believing either that the title to some hereditament, or to some toll, 
market, fair, or franchise, was in question, or that the rent or damage in 
respect of which the distress shall have been taken exceeds 20Z. : (see IQ' 
& 20 Viet, c. 108, s. 58 ; Sm. 438, 10th edit.) 

Q. — Name the various pleadings in an action of replevin. 

A, — They are the same now as in an ordinary action. 

Q. — What is the meaning of the tei*m avowry ?” 

A, — It was the justification plea of the defendant, when he insisted that 
the goods were lawfully taken by him in his own right : (Sm. snp.') 

Q. — What was the first writ in replevin called ? 

A, — A replegiari facias. But by 52 Hen. 3, c. 21, the sheriff was- 
authorise to replevy the goods without writ. And by 0 & 10 Viet, 
c. 95, ss. 119-121, replevin may be brought in the new County Courts 
without writ ; or, as before seen, it may be brought in the High Court, 
and commenced by an ordinary writ. 

Q. — Is a defendant in replevin in a different character from a defendant 
in any other action ? and, if so, explain the difference. 

A, — Yes ; he is considered in the light of a plaintiff, and formerly 
either party might make up the issue, and give notice of trial ; and also 
make up the Nisi Prius record and enter it with the associate or judge’s 
marshal for trial : (see Sm. Act. 436, iOth edit.) 


ARBITRATION. 

Question . — What are the different modes of submitting a question to 
arbitration ? 

Answer . — Either by agreement of reference by the parties, or by order 
of the court, divisional court, or judge, before whom the matter is pending, 
to an official or special referee to report (1873 Act, s. 56), or by s. 57, to 
try any question or issue of fact, or by a compulsory order of the couit or 
a judge, under the 17 & 18 Viet. c. 125, ss. 3-17, the provisions as tO’ 
which are preserved by the Judicature Act, 1873, s. 59. 

Q.— To what * tribunals, and under what authority, may an actiou 
involving matters of account which cannot conveniently be tried by a. 
jury, be referred ? 

A , — By the 17 & 18 Viet. c. 125, power is given, in such cases, to the 
court or a judge, after a writ issued, on the application of either party, to 
refer the matter to an arbitrator appointed by the parties, or to an officer 
of the court. The award or certificate of the arbitrator is enforced by the 
same process as the finding of a jury : (sect. 3 ; Sm. Act, 483, 10th edit.) 
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By tlie 1873 Act, s, 57, the court or judge in such case, without any 
consent of parties, may order any question of account to be tried before an 
official referee or a special referee agreed on by the parties. The referee, 
unless otherwise directed, must proceed de die in diem ; he has the same 
powers as a judge, except of commitment, or of enforcing orders : (Ord. 
XXXVL, rr. 22, 30, 32, and 33.) {a) 

Q. — A written contract provides that in case of differences arising 
between the parties thereto, the same shall be referred to arbitration. 
Differences do arise, and in respect of which one of the parties commences 
an action against the other. Can the party against whom such action is 
brought take any, and what, step to stop the action ? Befer to any 
statute on the subject. 

^._By sect. 11 of the 0. L. P. Act of 1854 (17 & 18 Viet. c. 125) the 
court or judge may, on the application of the defendant, after appearance 
and before putting in statement of defence, and upon being satisfied that 
there is no sufficient ground why such matters should not be referred to 
arbitration pursuant to the agreement, and that the defendant was at the 
time of the action being brought, and still is, ready to do and concur in all 
acts necessary for having the matters in dispute decided by aibitration, 
make an order staying all proceedings on such terms as to costs or other- 
wise as may be just, but such order may at any time afterwards be 
discharged or varied as justice may require. 

Q, — A. brings an action against B. for recovery of a disputed debt ; 
after action bi'ought, the cause is referred to an arbitrator by a judge’s 
order ,* before award made, A. wishes to revoke the arbitrator’s authority. 
Is he at liberty to do so of his own will, or must he have any, and what, 
leave ? 

A. — A. cannot revoke the arbitrator’s authority without first obtaining 
leave of the court or a judge ; and the arbitrator is to proceed with the 
reference, and make his award, notwithstanding any revocation that may 
be made without leave : (see 3 & 4 Will. 4, c. 42, s. 39 ; Sm. Act. 448, 
10th edit.) 

Q. — If you are dissatisfied with an award, how must you apply to set it 
aside, and within what time ? 

(a) If any prolonged examination of documents is required, or any local or 
scientific investigation which cannot conveniently be made before a juiy, or conducted 
by the court through its other ordinary officers, an action may bo ordered to be tried 
ill a similar way (sect. 57). The practice as laid down by the Court of Appeal in the 
cases of Longman v. East^ Pontifex v. Severny and Mallin v. Monico, appears to be as 
follows : 

A judge has no power to send an action to be tried by an official referee. He 
can only send all or some of the issues to be tried. 

An official referee must not find generally for plaintiff or defendant unless the 
parties by consent constitute him an arbitrator. 

If the issues to be tried depend upon principles susceptible of explanation and 
open to discussion, those principles should be stated by the referee in his 
report. 

A referee has no power to give judgment. 

An official referee is an officer whose only duty is to take 'evidence, arrive at 
conclusions like a jury, and report his conclusions and bis reasons for them, 
for the purpose of informing the mind of the court : (See Law Times, 29th 
Dec. 1877, p. 147.) 
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A , — ^Before moving to set aside, an award, the order or agreement of 
submission, and in some case the award itself, must be made a rule of 
court: {Jones v. JoneSy 41 L. T. Eep. N. S. 651.) You then apply by 
motion on notice. 

By stat. 17 & 18 Viet. c. 125, s. 9, all applications to set aside any 
award, made on a compulsory reference under this Act, are to be made 
within the first seven days of the term next following the publication of 
the award to the parties, whether made in vacation or term. 

If the submission has been made a rule of court under stat. 9 & 10 
Will. 3, c. 15, application must be made before the last day of the term 
next after the award, or umpirage thereon, is made and published, to set 
it aside. 

If the reference be by order of Nisi Prius, the report of the referee is 
equivalent to the verdict of a jury (1873 Act, s. 50) ; and the motion to 
set it aside must be made within the time allowed for moving for a new 
trial. 

Q. — State the usual grounds for setting aside an award. 

A. — They are the following : Misconduct of the arbitrator. The award 
not pursuing the submission. That the arbitrator has exceeded his 
authority. That the arbitrator has not awarded on all the matters 
referred to him. That the award is uncertain. That it is inconsistent. 
By stat, 17 & 18 Viet. c. 125, s. 8, power is given to the court or a judge 
to remit matters referred, or any of them, to the reconsideration of the 
arbitrator, in references under this Act : (see Chit. Arch. 1355, 13th 
edit. ; Sm. Act. 459, 471, 473, 10th edit.) {a) 

Q. — Has an arbitrator the same power to certify as to costs which the 
judge would have had, if the cause had been tried before him at Nisi 
Prius ? 

A, — Formerly he had not, but a referee under the Judicature Act, 
1873, has the same authority as a judge : (Ord. XXXVI., r. 32.) 

Q. — ^Where all matters in difference, not in a cause, are refeiTed tc 
arbitration, the costs of the reference to abide the event, and the arbi- 
trator finds partly in favour of each party ; can either of them have the 
costs of the reference ? 

A. — No ; each party will have to pay his own costs, even though there 
be a substantial balance in favour of one : (Sm. Act. 464, n., 10th edit.^ 

Q. — If an award be made on the last day of term, when is the successful 
party entitled to tax his costs ? 

A. — He may do so on taking up the award, and he is not bound to wait 
until the time for setting it aside has elapsed : {O'Toole v. Potts, 28 L. T. 
Rep. 248.) 

Q. — How soon can a plaintiff enforce an award made upon a compulsory 
reference under the Common Law Procedure Act, 1854, and what course 
must be pursued for that purpose ? 


(a) And it has been held that this section extends to references by submission, if 
tnade a rule of court ; {Morris v. Morris, 27 L. T. Rep. 103.) A mistake by the 
arbitrator as to the legal effect of his finding is no ground for setting aside his 
iward : {Greenwood v. Brownhill, 44 L. T. Rep. 47.) 
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A , — The plaintiff may enforce the award by the authority of a judge on 
such terms as may be reasonable on the expiration of seven days from the 
time of publication, although the time for moving to set it aside has not 
elapsed. The award is enforced by the same process as the finding of a 
jury upon the matter referred ; but judgment must be signed before execu- 
tion can issue ; (Sm. Act. 487, 10th edit.) 

Q, — In what various ways can you enforce an award directing the 
payment of money or other act, after the submission is made a rule of 
court ? 

A . — Either by action or by attachment, and, where it is for the payment 
of money, also by execution. Before an attachment or execution can 
issue, a copy of the rule, allocatur, and power of attorney if any, and 
award, must be served, and the original shown, and a demand of compliance 
therewith made, or a rule nisi may be moved for, for him to show cause 
why he should not pay the amount awarded : (jRe Phillips and Gill, Char. 
Pract. Gas. 157 ; see Chit. Arch. 1381, 13th edit. ; Sm. Act. 754 et scq., 
10th edit.) 


OF COUNTY AND OTHER INFERIOR COURTS. 

Question. — Are the County Courts modern introductions, or are they of 
any antiquity ; how far back does that antiquity extend ; and name one 
or more writers by whom they are mentioned ? 

Ansicer. — County Courts are of great antiquity ; they existed at common 
law, and are noticed in the laws of Edward the Elder. They are mentioned 
by Spelman, Finch, and other ancient writers. But the ancient County 
Court was not a court of record like the present : (see 3 St. C. 284, 8th 
edit.) 

Q . — In what cases has the High Court concurrent jurisdiction with the 
County Courts ? State also the limit of the jurisdiction of the latter when 
title comes in question. 

A. — In all actions on contract and detinue, save breach of promise of 
marriage, for any sum between 20Z. and 50/. ; and in such actions ex delicto 
{see ante) as are within the jurisdiction of the County Court, where the 
■damages to be recovered are between 101, and 50/. Also in actions of 
ejectment where neither the value of the property nor the rent exceeds 
201. per annum ; and in actions to determine the title to hereditaments, 
coiporeal or incorporeal, to the same amount ; and to recover small tene- 
ments from tenants at sufferance where the annual value or rent does not 
exceed 50/. (19 & 20 Viet. c. 108, s. 52 ; 30 & 31 Viet. c. 142, ss. 11, 12), (a) 
also in certain equity cases under 500/. (see post), 

Q, — State the cases in which you are compelled to sue under the County 
Courts Acts ; and how, and where, the suit must be brought ; and where 
must the parties be residing at the time ? 

A, — You must sue in the County Court, except in cases where the High 

(a) By consent of both parties County Courts have jurisdiction to any amount, and 
in any action, except on a judgment in the High Court. Also, where an amount 
above 50/. is reduced by an admitted set-off. 
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Court lias a concurrent or exclusive jurisdiction, as to whicli see ante, or 
no costs are allowed. The suit is broi^ht by entering a plaint, whereupon 
a summons is issued and served upon the defendant by the' proper officer 
of the court. The suit is brought in the County Court of the district 
within which the defendant resides or carries on business at the time of 
action brought, or by leave of the judge or registrar, in the court within 
the district of which the defendant dwelt or carried on his business, 
within six calendar months next before the time of the action brought, or 
in which the cause of action wholly or in part arose : (see 9 & 10 Viet, 
c. 95 ; 13 & 14 Viet. c. 61 ; 19 & 20 Viet. c. 108 ; 30 & 31 Viet. c. 142, 
s. 1.) 


Q. — In an action in the County Court, where the debt or damage claimed 
does not exceed 20/., what costs is the solicitor entitled to recover from his 
client ? 

A . — By 19 & 20 Viet. c. 108, s. 36, the solicitor can in such case only 
recover ordinary costs from his client, unless the latter, in writing under 
his hand, has agreed to pay further costs and charges, in which case the 
registrar may allow any costs or charges not exceeding the amount agreed 
to be paid. By the now scale the costs are as follows : 


In actions where amount recovered exceeds 40.9. but not hi. the charges are as 
follows : 


. 9 . <i. 


Instructions for summons and attending entering plaint <1 0 

Attending court 10 0 

Above hi. and not exceeding 10/. : 

Letters before action ... ... ... ... ... ... ... 3 4 

Instructions for ordinary summons and attending issuing plaint... 0 8 

Attending in court ... ... ... ... ... ... ... 15 0 

Over 10/. and not exceeding 20/. : 

Same as above, except that 5 s. is allowed for taxing costs. 

This scale of charges came into operation o® Nov. 2, 1875 : (see Pollock’s County 
Court Practice, p. 221, 8th edit.) 


Q. — ^Will any privilege protect a person from being sued in the County 
Court, and would the same privilege allow the party to sue in the High 
Court for a debt that might be recovered in this court ? 

A . — Under the 9 & 10 Viet. c. 95, s. 67, a question arose as' to 
vhether an attorney, as plaintiff or defendant, still retained his privilege 
)f suing and being sued in the court of which he was an attorney, for 
3auses of action which would otherwise come within the jurisdiction of 
;hese courts. But it has since been enacted by the 12 & 13 Viet. c. 101, 
j. 18, that, no privilege shall be allowed to any attorney, solicitor, or 
)ther person,” to exempt him from the provisions of the statute 9 & 10 
7ict. c. 95. 


Q. — Can a party prosecute a plaint in a County Court, on a judgment 
ecovered in the High Court, for a debt less than 50/. ? 

A . — ^Not since the 19 & 20 Viet. c. 108, s. 27. 

Q. — A. having obtained a County Court judgment against B. for an 
-mount exceeding 20/., finds that B. has no goods within the jurisdiction 
>f such County Court, but has goods beyond such jurisdiction. How can 
le satisfy his judgment out of the last-mentioned goods ? 

A . — The high bailiff of the court may send the warrant of execution to 
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A. — The plaintiff may enforce the award by the authority of a judge on 
such terms as may be reasonable on the expiration of seven days from the 
time of publication, although the time for moving to set it aside has not 
elapsed. The award is enforced by the same process as the finding of a 
jury upon the matter referred ; but judgment must be signed before execu- 
tion can issue : (Sm. Act. 487, 10th edit.) 

Q. — In what various ways can you enforce an award directing the 
payment of money or other act, after the submission is made a rule of 
court ? 

A . — Either by action or by attachment, and, where it is for the payment 
of money, also by execution. Before an attachment or execution can 
issue, a copy of the rule, allocatur, and power of attorney if any, and 
award, must be served, and the original shown, and a demand of compliance 
therewith made, or a rule nisi may be moved for, for him to show cause 
why he should not pay the amount awarded : {He Phillips and Gill, Ohar. 
Pract. Gas. 157 ; see Chit. Arch. 1381, 13th edit. ; Sm. Act. 754 et seg,, 
10th edit.) 


OF COUNTY AND OTHER INFERIOR COURTS. 

Question. — Are the County Courts modern introductions, or are they of 
any antiquity ; how far back does that antiquity extend ; and name one 
or more writers by whom they are mentioned ? 

Ansim\ — County Courts are of great antiquity ; they existed at common 
law, and are noticed in the law's of Edward the Elder. They are mentioned 
by Spelman, Finch, and other ancient writers. But the ancient County 
Court was not a court of record like the present : (see 3 St. C. 284, 8th 
edit.) 

Q. — In what cases has the High Court concurrent jurisdiction with the 
County Courts ? State also the limit of the jurisdiction of the latter when 
title comes in question. 

A. — In all actions on contract and detinue, save breach of promise of 
marriage, for any sum between 20^. and 50/. ; and in such actions ex delicto 
{see ante) as are within the jurisdiction of the County Court, w'here the 
damages to be recovered are between 10/. and 50/. Also in actions of 
ejectment where neither the value of the property nor the rent exceeds 
201. per annum ; and in actions to determine the title to hereditaments, 
coiq)oreal or incorporeal, to the same amount ; and to recover small tene- 
ments from tenants at sufferance where the annual value or rent does not 
exceed 50/. (19 & 20 Viet. c. 108, s. 52 ; 30 & 31 Viet. c. 142, ss. 11, 12), (a) 
also in certain equity cases under 500/. {see post). 

ft 

Q. — State the cases in which you arc compelled to sue under the County 
Courts Acts ; and how, and where, the suit must be brought ; and where 
must the parties be residing at the time ? 

A, — ^You must sue in the County Court, except in cases where the High 

{a) By consent of both parties County Courts have jurisdiction to any amount, and 
in any action, except on a judgment in the High Court. Also, where an amount 
above 50/. is reduced by an admitted set-off. 
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Court has a concurrent or exclushe jurisdiction, as to which see ante, or 
no costs are allowed. The suit is broi^ht by en teri ng a plaint, whereupon 
a summons is issued and served upon the delPendant "By the' proper officer 
of the court. The suit is brought in the County Court of the district 
within which the defendant resides or carries on business at the time of 
action brought, or by leave of the judge or registrar, in the court within 
the district of which the defendant dwelt or carried on his business, 
within six calendar months next before the time of the action brought, or 
in which the cause of action wholly or in part arose ; (see 9 & 10 Viet, 
c. 95 ; 13 & 14 Viet. c. 61 ; 19 & 20 Viet. c. 108 ; 30 & 31 Viet. c. 142, 
s. 1.) 


Q. — In an action in the County Court, where the debt, or damage claimed 
does not exceed 20Z., what costs is the solicitor entitled to recover from his 
client ? 

A . — By 19 & 20 Viet. c. 108, s. 36, the solicitor can in such case only 
recover ordinary costs from his client, unless the latter, in writing under 
his hand, has agreed to pay further costs and charges, in which case the 
registrar may allow any costs or charges not exceeding the amount agreed 
to be paid. By the now scale the costs are as follows : 


In actions -where amount recovered exceeds 40s. but not 5/. the charges are as 
follows : 


s. 


d. 


Instructions for summons and attending entering plaint 6 0 

Attending court 10 0 

Above 5/. and not exceeding 10/. : 

Letters before action 3 4 

Instructions for ordinary summons and attending issuing plaint... 6 8 

Attending in court ... ... ... ... 15 0 

Over 10/. and not exceeding 20/, ; 

Same as above, except that os. is allowed for taxing costs. 

This scale of charges came into operation on Nov. 2, 1875 : (see Pollock’s County 
Court Practice, p. 221, 8th edit.) 


Q. — Will any privilege protect a person from being sued in the County 
Court, and would the same privilege allow the party to sue in the High 
Court for a debt that might be recovered in this court ? 

A , — Under the 9 & 10 Viet. c. 95, s. 67, a question arose as' to 
whether an attorney, as plaintiff or defendant, still retained his privilege 
of suing and being sued in the court of which he was an attorney, for 
causes of action which would otherwise come within the jurisdiction of 
these courts. But it has since been enacted by the 12 & 13 Viet. c. 101, 
s. 18, that, no privilege shall be allowed to any attorney, solicitor, or 
other person,” to exempt him from the provisions of the statute 9 & 10 
Viet. c. 95. 


Q. — Can a party prosecute a plaint in a County Court, on a judgment 
recovered in the High Court, for a debt less than 50/. ? 

A . — Not since the 19 & 20 Viet. c. 108, b. 27. 

Q. — A, having obtained a County Court judgment against B. for an 
amount exceeding 20/., finds that B. has no goods within the jurisdiction 
of such County Court, but has goods beyond such jurisdiction. How can 
he satisfy his judgment out of the last-mentioned goods ? 

A , — The high bailiff of the court may send the warrant of execution to 



160 


OOMMOK LAW DIVISION, 


the registrar of the County Court within whose jurisdiction the goods are, 
with a warrant thereto annexed under the hand of the high bailiff and 
seal of the court from which the original warrant issued requiring execu- 
tion of the same ; and the registrar of the court to which the same is sent 
affixes the seal of the court, and hands it to the high bailiff, who executes 
it and makes his return to the high bailiff of the court from which the 
warrant originally issued : (Arch. C. C. 156, 5th edit. ; see also 29 Viet, 
c. 14, s. 11.) 

Q. — In what case does the new County Courts Act prohibit an action 
being brought for the price of ale, beer, &c. ? 

A. — ^No action can be brought in any court to recover any debt alleged 
to be due for the sale of any ale, porter, beer, cider, or perry, which, after 
the 31st December, 1867, was consumed on the premises where sold or 
supplied ; nor for money or goods lent or supplied, or security given, for 
obtaining any such ale, porter, beer, cider, or perry : (30 & 31 Viet, c, 
142, s. 4.) 


Q* Suppose a judge of a County Court should have exceeded his juris- 
diction by trying a cause which he ought not to have tried, what steps 
can be taken against him ? 

A.-— In such a case a writ oi prohihition may be obtained from any of 
the divisions of the High Court. The application may be made to a judge 
at chambers for a rule or order for the writ, either in term or vacation 
(13 A 14 Viet. c. 61, s. 22) j and the matter is to be ffnally disposed of 
by such rule or order, and no declaration or further proceedings in 
prohibition are allowed : (see 19 & 20 Viet. c. 108, s. 42.) 

what cases and within what time may a defendant apply to have 
an action transferred to the County Court ? 

A. — In actions of contract where the claim does not exceed 50/. the 
defendant may apply within eight days from the service of the writ. 
^ proceedings in equity, which might have been commenced in the 
County Court, a judge of the High Court (now a master) may make the 
order on the appheation of either party, or, if he see fit, without such 
application : and in actions of tort, on the affidavit of the defendant that 
the plaintiff has no visible means of paying the costs, the court will make 
the order at any time, unless the defendant give security or show a cause 
of action fit to be prosecuted in the Superior Court : (30 & 31 Viet, c 142 
ss. 7, 8, 10 ; Jud. Act 1873, s. 67.) 


Q. — How may an action commenced in the County Court be removed 
to the High Court ? 

A. — If the amount claimed is above 5/., the plaint, by leave of a judge 
of the High Court, may be removed thereto by writ of certiorari on such 
terms as he thinks fit: (9 & 10 Viet. c. 95.) So if the sum claimed be 
under 5/. the plaint may also be removed by certiorari if the judge thinks 
fit, and the party applying gives security, approved by the master, not 
exceeding 100/. The writ should be served on the judge or registrar at 
once : (Pollock’s C. C. 190-194, 7th edit.) ^ 

Q.— Is there any appeal from the decision of the County Courts and in 
what cases ? ' 



_ . ; either party in any cause to an amount exceeding 20Z., if 

dissatisfied with the determination or direction of the court in point of 
law, or upon the admission or rejection of any evidence, may appeal to a 
Divisional Court of the High Court, (a) Also, upon the same grounds, 
where the court has tried an action of ejectment or title to hereditaments 
(see ante, p. 158), and the judge may now give leave to appeal in any 
action, if he thinly fit: (13 & 14 Viet. c. 61, s, 14 ; 17 & 18 Viet. c. 
16; 30 & 31 Viet. c. 142, s. 13.) 

Q. — ^What is a court baron, and what a court leet ? 

A. — A court baron is a court incident to every manor in the kingdom, 
holden by the steward wkhin the manor. It is of two natures : the one 
is a customary court, appertaining entirely to the copyholders, in which 
their estates are transferred, &c. ; the other is, or rather was (see 30 & 31 
Viet. c. 142, s. 28), (b) a court of common law having jurisdiction in any 
personal action of debt, case, or the like, where the debt or damages did 
not amount to 405., as well as to determine controversies relating to the 
right of lands within the manor : (3 St. 0. 281, 8th edit.) A court leet 
is a court of record held once or twice in every year within a particular 
hundred, lordship, or manor, before the steward of the leet, for the 
preservation of peace, and the chastisement of divers minute offences ; 
(4 Bl. 0. 27 f 

Q.— Describe the different modes by which cases are removed from the 
inferior courts. 

A , — Causes from inferior courts of records are removed by certiorari, 
or habeas corpus cum causa (Chit. Arch. 1320, 12th edit.) ; and from 
inferior courts, not of record, causes were generally removed by writs 
of pone recordari facias loquelam, or accedas ad curiam, according to 
circumstances : (see Holth. L. D. 2nd edit.) ; as to the removal of replevin 
from the County Court, see ante, p. 155, and of causes from County Courts, 
see sup.) 


HIGHWAYS. 

Question , — ^What is a highway, and in whom is the soil presumably 
vested ? 

Answer , — A highway is a passage which is open to all the King’s 
subjects, and the general facie presumption of law is that the free- 
hold of the road, ustpie ad medium filum vice, is in the proprietors of the 
land on either side : (see notes to Dovaston v. Fayne, 2 Sm. L. C, 147, 
150, 8th edit.) 

Q , — ^How are lyghways to be stopped up, diverted, or turned ? (c) 

A , — ^By the Highway Act (5 <& 6 Will. 4, c. 50, amended by 4 & 5 


(а) But by the 19 & 20 Viet. c. 108, the parties may, before the decision is pro- 
nounced, agree in writing, signed by them or their solicitors or agents, that the 
decision of the judge shall be final ; and this agreement does not require any stamp. 

(б) No action is now to be brought in any inferior court, not being a court of 
record ; (30 & 31 Viet. c. 142, s. 28.) 

(c) T^s question has also been asked several times in the Criminal Law division. 

M 
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Viet. 51, 59 ; 8 & 9 Viet. c. 71, and 25 & 26 Viet. c. 61) the inhabi- 
tants in vestry assembled may direct the surveyor to apply to two justices 
of the division to examine a highway, with a view of its being diverted or 
stopped up ; and if a certificate of the justices in favour of the proceeding 
is sent to the quarter sessions, the justices there assembled are to make 
the order accordingly. But in case of a diversion, the proceedings must 
be by consent of the owner of the lands through which the new highway 
is to pass. And a party, thinking himself aggrieved, may appeal from the 
certificate of the justices to the quarter sessions, before the order of that 
court is made : (3 St. 0. 138, &c., 8th edit.) 


SOLICITOE AND CLIENT. 

Question, — ^When may attachment be issued against a solicitor for mis- 
conduct in an action ? 

Answer, — 1. For not giving client notice of order to produce documents : 
(Ord. XXXL, r. 22.) 

2. For bringing an action without authority : (Ex parte Stneley, 
2 Cox, 283.) 

3. For not entering appearance in pursuance of undertaking : (Ord. XII., 
r. 14.) 

4. For disobedience to order for delivery of bill : {Dent v. Darnham, 23 
L. J. 161, Ex.), or for delivery of deeds. 

5. For contempt : {Ex parte Townley, 3 D. 39.) 

6. Where he omits to pay costs as ordered by the court : (Debtors Act 

1869.) ^ 

Q. — When a solicitor has carried on a cause up to a certain point, can 
he stay it unless his client furnishes him with money ? 

A, Yes ; for although a solicitor's undertaking to carry on a suit 
is an entire contract to carry it on to its termination, and can be deter- 
mined by the solicitor only upon reasonable notice, yet a solicitor who 
has undertaken a cause is not bound to proceed in it without adequate 
advances from time to time, by the client, for expenses out of pocket : 
(Chit. Arch. 93, 13th edit.) 

Q* Assuming a solicitor, by negligence or unskilfulness, so to mis- 
manage his client’s cause that it is lost ; has such client any remedy by 
action against such solicitor ? ^ 

-4-— If fhe client has sustained damage from the gross negligence, or 

gr<^8 ignorance, of his solicitor, he may maintain an action against "his 
solicitor for damages. • ° 

S- Can a party change his solicitor during an action, and, if so are 
there any conditions imposed upon such party ? * * 

A.— No person can change his solicitor without a judge’s order for 
that purpose, and a copy of the order, or a notice of it, must be served 

on the adverse party, or his solicitor; the order is made subject to the 
solicitor s hen for costs : (R. G. 4.) 
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Q. — ^In what manner can a solicitor who enters into a special agreement 
for remuneration with his client enforce the agreement ? 

J., — ^By motion or petition to the court where the business was done, 
for the amount agreed to be paid, where such agreement is made in 
respect of any business transacted in any court of law or equity ; other- 
wise before any judge of the High Court. Where below 50/. before the 
County Court judge who would have had jurisdiction in an action upon 
the agreement : (33 & 34 Viet. c. 28.) 

Q — ^What is the extent of a solicitor’s lien on property of his client in 
his hands, and on a fund paid into court in an action brought for his 
client by a solicitor ? 

A, — A solicitor, or his representative after his death, has a lien for his 
general balance upon deeds or papers of his client (commensurate with the 
right of the client) which have come to his hands in tha way of his 
professional employment. So, by the order of the court or judge, the 
solicitor has a lien or charge upon property recovered or on a fund paid 
into court in an action ; or upon money and costs ordered to be paid to 
the client, for his taxed costs of suit : (Chit. Arch. 137, 13th edit. ; 
23 & 24 Viet. c. 127, s. 28.) 

Q , — Has a solicitor any lien upon a judgment, and, if so, of what 
nature ? 

A. — A solicitor has an active lien upon a judgment obtained by him 
for his client, and upon any money levied under an execution upon it, for 
his costs in the suit in which the money is recovered ; and no set off can 
be allowed to prejudice this lien : {Simpson v. Lamb, 28 L. T. Eep. 245 ; 
see also 23 & 24 Viet. c. 127, ss. 27, 28.) 

Q. — Is there any, and what, difference between the lien of a country 
solicitor and that of his town agent, as to costs due from a client ? 

A, — Yes ; the country solicitor has a lien upon all papers, &c., of his 
3lient in his hands, to the extent of the general balance due to him from 
;he client for costs. An agent to a country solicitor has no lien for his 
general balance upon any money of the client which comes into his hands ; 
)ut he has a particular lien to the extent of his agency charges in that 
)articular suit : (Chit. Arch. 137, et seq.f 13th edit.) 

Q. — ^Is the right of lien of a solicitor affected by his taking security for 
lis costs, or by the Statute of Limitations ? 

A. — The right of lien is lost by taking security : (see Ohitty on Oon- 
racts, 11th edit., p. 398.) But it is not affected by the Statute of Limita- 
ions : {Ib. 740.) 

Q. — ^A solicitor at Christmas delivers bills to four clients : one for 
orrowing 1000/. oh mortgage ; another for defending an action for libel ; 
third for issuing a writ in equity, to compel the completion of a purchase ; 
nd a fourth for defending a client charged with an assault at the sessions. 
Lre any, and which, of these bills liable to be taxed? and if the bills 
re delivered on the 1st of January and not paid, when can the solicitor 
ommence an action to recover them ? and if the solicitor had died, and 
tie bills were delivered by his executor, would they be liable to be taxed ? 
A. — The bills delivered to all the four clients are liable to be taxed. 

• m2 
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And it makes no difPerence if the bills were delivered by the solicitor's 
executor, the solicitor being dead. The solicitor cannot commence an 
action to recover the amount of his bill until one (calendar) month has 
elapsed from the delivery of the bill; therefore an action cannot be 
brought until the 1st of February : (6 & 7 Viet. c. 73 ; 33 & 34 Viet, 
c. 28 ; Gray's Costs, 525, et seq, ; and see Codwell v. Neale, 28 L. T. 
Eep. 173.) 

Q. — What is necessary to be done by a solicitor before commencing an 
action to recover his costs ? 

A , — He must, one calendar month before he commences his action, 
deliver or send to the party charged a bill of his fees, charges, and 
disbursements subscribed by such solicitor, or inclosed in or accompanied 
by a letter signed by the solicitor and referring to the bill : (6 & 7 Viet, 
c. 73, ss. 37, 38.) 

But a solicitor may set off the amount of his bill of costs in an 
action brought against him by his client, although he has not delivered a 
signed bill a month before the action : (Brown v. 2'ihbetts, 6 L. T. Rep. 
N. S. 385.) 

And a judge may order an action to be brought before the expiration 
of a month if the defendant is about to quit England, or to become 
bankrupt. 

Q. — What is the rule of evidence as to the admissibility of com- 
munications between a solicitor and client, and on what grounds does 
it rest ? 

A. — The rule is that such communications are privileged from dis- 
closure. The privilege is not that of the solicitor but of the client, who 
may waive it. The rule is founded on grounds of public policy : (il/ inet 
V. Morgan, L. Rep. 8 Oh. App. 361.) 
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62 Hen. 3, c. 21, Replevin 

0 w . 1, o. 1, 0)ostd •«. ... ... ... ... 

13 Edw. 1, c. 30, Statute of Nisi Prius 

4 Edw. 8, Survival of right of action 

26 Ed^v. 3 ,, ... ... ... 

48 Edw. 3 „ 

87 Hen. 6, 37, pi. 20, Trespass 
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PERSONAL PROPERTY. 


DIVISIONS OF PEOPERTY, &o. 

Question . — ^What are the two great divisions of property according to 
English law ? Point out their distinguishing characteristics {a) in posses- 
sion, {h) in alienation inter vivos, (c) in devolution on death. 

Ansiver . — Property is divided into two kinds — realty and personalty. 

(a) Real property consists of things substantial and immovable, and of 

the rights and profits annexed to or issuing out of them ; it lasts 
for ever, and is divided into corporeal and incorporeal heredita- 
ments. Personal property consists of money, goods, and other 
movables, and such rights in real property as are limited in their 
duration. It is divided into chattels real and chattels personal. 

(b) Real property must be conveyed by deed, whereas personalty passes 

either by deed or delivery where this is possible. 

(c) Realty on death of the owner descends to the devisee or heir-at-law, 

whereas personalty goes to the executor, or to the administrator 
in trust for the next of kin : (see Will. R. P. 7 etseq., 18th edit. ; 
Will. P. P. 1, 2, 10th edit.) 

Q. — What is a chattel real ? 

A . — Any estate in lands and tenements which does not amount to a 
freehold is a chattel real. It is called a chattel real because it concerns 
or savours of the realty, also to distinguish it from things which have no 
concern with realty : (1 St. 0. 279, 8th edit. ; Will. R. P. 8, 9, 18th 
edit. ; and see 2 Bl. Com. 316.) (a) 

Q — ^What is a chattel personal ? 

A , — Chattels personal consist of mere movables, and the rights con- 
nected with them: (1 St. C. 279, 8th edit.; Will. R. P. 8, 9, 13th 
edit.) (b) 

Q. — What do you understand by the word ‘^hereditament,” and what 
will pass by it in a deed ? 

A . — It is the most comprehensive that is used in deedfe ; for it includes 
not only lands and tenements, but also whatever may be inherited, be it 
corporeal or incorporeal, real, personal, or mixed. By the grant, therefore, 
of all hereditaments may pass honours, isles, castles, seigniories, manors, 
messuages, lands, woods, moors, heaths, reversions, commons, rents, 

(а) Estates for years, at will, at sufferance, the next presentation to a church, and 
the like, are chattels real: (1 St. 0. 278 et seq., 8th edit.) 

(б) Money, goods, patent and copyright, are chattels personal. 
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annuities, vicarages, advowsons in gross, tithes, offices and the like, which 
the grantor hath in fee simple, at the time of the grant : (Holth. L. D., 
2nd edit. ; Co. Litt. 6.) 

Q. — What do corporeal hereditaments consist of ? 

A. — They consist of such as affect the senses, such as may be seen and 
handled by the body, and are, in fact, the same as land\ (1 St. 0. 169, 
8th edit. ; Will. E. P. 10, 13th edit.) 

Q. — What is necessary to make a gift of furniture valid ? 

A, — ^Either the possession of the furniture must be given to the donee, 
or the gift must be evidenced by deed : (2 Sm. Com. 678, 4th edit.) 

Q. — If certain lands be conveyed to a purchaser, and no notice be taken 
in the conveyance of any buildings upon, or mines or minerals under, the 
land, would such mines and minerals pass to the purchaser ? State any 
legal maxim applicable to that question. 

A . — They will pass to the purchaser ; for the ownership of land carries 
with it everything above and below the surface, the maxim being Cujusest 
solum, ejus est usque ad cadum (et ad inferos') : (Will. E. P. 14, 13th edit. ; 
1 St. C. 1G7, 8th edit.) (a) 

Q. — Suppose A. grants a piece or pool of water to B., what is the extent 
of B.’s estate therein ? What words should be used to assure the freehold 
of it to a purchaser ? 

A. — On the grant of a certain piece of water the right of fishing passes, 
but not the soil. To assure the freehold of it to the purchaser it should 
be conveyed as so many acres of land covered with water : (1 St. C. 167, 
8th edit.) But it seems the word pool ” includes not only the water but 
the land on which it stands : (Co. Litt. 5, b.) 

Q. — If real estate be purchased out of partnership funds, is it treated as 
real or personal estate in any and what respects ? 

A. — If bought and held for the purpose of the partnership, it will be 
considered in equity, as personal estate, subject to all the equitable rights 
and liabilities of the partners and their creditors ; and will pass to the 
personal representatives on the death of a partner, except, perhaps, where 
there is a clear expression of the deceased partner that it should go to his 
heir-at-law beneficially : (see St. Eq. § 674.) 

Q. — A., B., and C. are the joint registered owners of a ship and lOOOZ. 
Consols. Upon the death of B. and C., in whom do the shares in the ship 
vest, and in whom the Consols ? What is the maxim ? 

A , — The shares of B. and C. in the ship will vest in their respective 
personal representatives, the law, in order to the encouragement of com- 
merce, vesting in Ihe executors or administrators of a deceased partner the 
share of the deceased in all personal chattels in possession, such as mer- 
chandise, or ships which were the joint property of the partnership. The 
maxim is Jus accrescendi inter mercatores locum non kahet. With respect 

(a) In applications to obtain registration of a title as indefeasible, mines and 
minerals vrere not included in a description of the land unless expressly mentioned 
(25 & 26 Yiot. 0 . 58, s. 9), nor will they pass in conveyances under the Lands Clauses 
Act, unless expressly included, and in copyholds they belong to the lord. 
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to the Consols facie, the maxim would not apply, and A., as sur 

vivor, would be entitled to the 1000/. : (Wms, P, P. 357, 12th edit.) 

Q. — If A. lend to B. and Co. a sum of money upon a contract in writing 
that A. will receive a rate of interest varying with the profits of the trade 
carried on by B. and Co., or a stated share in such profits, will such loan 
constitute A. a partner with B. and Co. ? 

A. — No ; the 28 & 29 Viet. c. 86, providing against this : (see this 
statute set out ante, p. 24.) 

Q. — When is real estate considered as personal and personal as real ? 

A. — ^Eeal estate, articled, conveyed, or devised to be sold and turned 
into money, is reputed as money ; and money articled or bequeathed to be 
invested in real estate is considered as real estate, and descendible and 
devisable as such ; for equity looks upon that as done which ought to be 
done : (St. Eq. § 790.) 

Q. — Should the direction to sell an estate be absolute or discretionary 
in order to constitute an equitable conversion of freehold into personalty ? 

A. — The direction to sell must be absolute in order to constitute an 
equitable conversion of freehold into personalty : (6 Jur. 658, 775 ; 
Greenicay v. Greenway, 1 L. T. Rep. N. S. 463.) 

Q. — Define the term heirlooms.*’ Give an instance. 

A. — Heirlooms are such personal chattels as go, by force of a special 
custom, to the heir and not to the executor or administrator of the last 
owner, who, if he leaves the land to descend to his heir, cannot by his 
will bequeath the heirloom. The ancient jewels of the Crown are heir- 
looms : (Wms. P. P. 13, 10th edit.) 

Q. — State the principal distinctions in the mode of the devolution of 
real and personal estate on the death of the owner intestate. 

A. — Real estate, on the death of the owner intestate, devolves on his 
heir-at-law, but personal estate is distributed among the next-of-kin, 
according to the Statute of Distributions. 

Q. — Explain the meaning of the following phrases : (1.) No feoffment 
can have a tortious operation. (2.) Id cerium est, quod cerium reddi 
potest. (3.) Verha forthis accipiuntur contra proferentem. (4.) Jus 
accrescendi prafertur onenhus. (5.) Jus accrescendi preefertur ultimee 
voluntati. 

A. — (1.) This means that a feoffment cannot create an estate by the 
wrong, as it could previously to the Act 8 &; 9 Viet. c. 106. (2.) ‘'That 

is sufficiently certain which can be made certain ; ” as, for instance, if a 
lease be granted for twenty-one years after three lives in being, though it 
is uncertain when that term will commence because, these lives are in 
being, yet when they die it is reduced to certainty : (Broom’s Legal 
Maxims, p. 623 et seq., 5th edit.) (3.) “ The words of an instrument 
shall be taken most strongly against the party employing them : ” {Ibid. 
p. 594.) (4.) “ The right of survivorship is preferred to the burdens,” 

or charges on the property. (5.) ‘‘ The right of survivorship is preferred 
to the last will,” which means that the survivor of two joint tenants will 
take the whole, in preference to any portion of it going to the devisee of a 
deceased joint ‘ 
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Q.— Give the meaning of any three which you may select of the fol* 
lowing terms and phrases, with some explanation of them : (a) A use 
upon a use ; (^) A fee simple conditional ; (c) Freebench ; (d) A water- 
course ; (e) Protector of the settlement. 

A.— (c) Freebench ” is that interest which a widow is entitled to in 
her husband’s copyhold or gavelkind lands after his decease ; (Will. E. P. 
386, 13th edit.) 

(d) ** A watercourse” is an easement which gives the owner of it a 
right to the natural flow of the water ; a right to the natural purity of the 
water ; and a right to take the water for natural use : (Brown’s Law Diet, 
p. 127.) 

(e) “The protector of the settlement” is the person whose consent 
a tenant in tail must obtain before he can bar an estate tail and the 
remainders over, and without whose consent he can only create a base 
fee ; (Will. E. P. 53, 13th edit.) 


TENITEES AND NATUEE OF ESTATES. 

Question , — ^What is the theory as to the chief or ultimate ownership 
which lies at the root of the whole English system of land tenure ? 

Answer . — The grand and fundamental maxim of all feodal tenure is this 
—that all lands were originally granted out by the Sovereign, and were 
therefore holden either mediately or immediately of the Crown : (see 
2 Black. Com., 9th edit,, p. 53.) 

Q . — “ Seised in his demesne as of fee.” Analyse the foregoing phrase, 
and explain, very shortly, the meaning of its terms. 

A . — This technical expression describes a tenant in fee simple in 
possession of a corporeal hereditament. The expression means that the 
land to which it refers is a dominicum or property, since it belongs to him 
and his heirs for ever. Yet this dominicum property or demesne is strictly 
not absolute or allodial, but qualified or feudal, or is his demesne, as of feCt 
— that is, it is not purely and simply his own, since it is held of a superior 
lord in whom the ultimate property resides : (2 Bl. 105.) 

Q . — Enumerate the different tenures which have existed and which still 
exist in real property. What is the principal statute affecting them[? 

A . — The ancient tenures were — Knight service. Grand serjeanty. 
Oomage. Free socage, which also comprised Petit serjeanty, tenure in 
burgage, and gavelkind. Villein socage or copyhold. Antient demesne 
and frankalmoign. 

The three first were converted into free socage by the statute 12 Car. 
2, c. 24 ; the otliers remain, and the derivative tenure of leasehold may 
be had in all of them. 

Q. — State the ordinary tenure of land. 

A.— The ordinary lay (a) tenures are (and have been since the statute 
12 Oar. 2, c. 24) freehold and copyhold (in which latter are included land 

(a) The word ‘‘ lay is here used, for there is still the ecclesiastical tenure of 
Irankalmoign to be occasionally met with. 


172 CONVEYANCING, AND LAW OP BEAL AND PBBSONAL PEOPBETT. 


lield in ancient demesne and customary freeholds), with the derivative tenure 
of leaseholds : (see St. 0. tit. Tenures.”) (a) 

Q. — ^What is borough English tenure ? 

A , — It is socage tenure ; but, according to custom, the estate descends 
to the youngest son in exclusion of all the other children. The custom 
does not in general extend to collateral relations : (see 1 St. 0. 61, 8th 
-edit. ; Will. E. P. 131, 13th edit.) 

Q. — What is the legal presumption as to the tenure of lands of inheri- 
tance in the county of Kent ? 

A. — They (whether in fee or in tail) are presumed to be of the tenure 
of gavelkind (or, as it has been more correctly styled, socage tenure, subject 
to the custom of gavelkind) unless the contrary be shown : (Lit. Ten. 
8. 265 ; Eob. Qav. by Norwood, 27, 28 ; Will. E. P. 130, 13th edit.) 

Q . — What are the principal distinguishing features of such tenure ? (5) 

A. — (1) The tenant is able to alien his estate by feoffment at the early 
>age of fifteen ; (2) the estate did not escheat on conviction of murder ; (3) 
the lands descend equally to all the sons, or other male collateral relations, 
on failure of nearer heirs ; (4) the wddow is dowable of a moiety of the 
lands, but only while she remains unmarried and chaste ; (5) the husband 
is entitled to curtesy whether he has issue born or not, but only of a 
moiety, and this ceases on his marrying again : (1 St. C. 212, 8th edit.) 

Q . — What is a tenancy in ancient demesne ? 

A, — This tenure exists in those manors which belonged to the Crown in 
the reigns of Edward the Confessor and William the Conqueror, and in 
Domesday Book are denominated ‘‘Terrae Eegis Edwardi ” or ‘^Terrse 
Eegis.” The tenants are freeholders, and possess certain ancient immuni- 
ties, the chief of which is the right to sue and be sued only in their lord’s 
court; (Will. E. P. 131, 13th edit.) 

Q. — What is the difference in the tenure of the following estates ; A 
lease to A. for ninety-nine years. — A lease to A. for ninety-nine years, if 
B. shall so long live. — A lease to A. for three lives. — A lease to A. for 
ninety-nine years, if he shall so long live ? 

A, — A lease to A. for ninety -nine years, also a lease to A. for ninety- 
nine years if B. (or A.) shall so long live, are leaseholds merely ; whilst a 
lease to A. for three lives is a freehold interest : (Will. E. P. 395, 13th 

Q. — Is the estate of longer duration necessarily the greater estate in 
law? Give an explanation in support of your answer. 

A, — ^No ; as an estate for 999 years is only a chattel interest, and, 
therefore, a lesser estate in the eye of the law than an estate for life, which 
is a freehold interest. 


(a) “All real property,” says A’Beckett, in his “ Comic Blackstone,” “is held, and 
generally pretty tightly held, by those who possess it. This tenacity of property is 
saoh that the thing holden is called a tenement^ the holder a tenant^ and the mode of 
holding a tenure (p. 100.) This is clear and pithy, if not very humorous, 

(&) Also asked thus : To whom will land, held according to the tenure or custom 
of gavelkind, descend ? and in what part of England does this custom more especially 
prevail? 
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Q , — Can a lessee for 999 years grant a lease for life ? and give the 
reason for your answer. 

A , — He cannot ; for the estate for 999 years is the less estate in the- 
eye of the law : (see Will. E. P. 414, IBth edit. ; 1 St. 0. 280, 8th edit.) 

Q. — ^What are legal and what are equitable estates ? 

A. — ^Legal estates are those limitations of interest in realty which gave^ 
a party a right at law to the ownership and profits ; an equitable estate is 
such an interest as was not, for most purposes, noticed at law, but in 
equity was in fact the beneficial ownership of the land and its profits as 
distinguished from the mere legal seisin : (1 St. 0. 229, 8th edit. ; Will, 
R. P. 163, 13th edit.) 

— What is the largest and what is the smallest estate of freehold of* 
which a man can be seised ? 

A. — An estate in fee simple is the largest, and an estate pur autre vie 
the smallest estate of freehold of which a man can be seised. 

Q. — ^What is an estate of freehold ? 

A . — It is an estate either of inheritance or for life in lands of free 
tenure: (see 1 St. 0. 229, 8th edit.; Oo. Litt. 43 b. ; Will. E. P. 22, 
13th edit.) 

Q , — Mention the different senses in which the terms ^'estate” and 

freehold ” are used in connection with real property, and the meaning 
of each. 

A . — An estate in lands and tenements may be considered — 1. In refer- 
ence to the nature of the ownership ; i,e>, whether it be legal or equitable. 
2. In reference to the quantity of interest ; i.e., whether freehold or lesa 
than freehold. 3. With regard to the time of enjoyment ; i.e,, whether 
the interest is in possession or expectancy. 4. With regard to the number 
and connection of the tenants. The term freehold denotes the tenure of 
the property, and shows that the owner thereof has a life estate at least : 
(see 1 St. C. 229, 230, 8th edit.) 

Q. — Describe an estate of inheritance, and state the different kinds ? 

A . — An estate of inheritance is where the tenant is not only entitled to 
enjoy the land for his own life, but where, after his death, it is cast by the 
law upon the persons who successively represent him in perpetuuin in 
right of blood, according to an established order of descent. Estates of 
inheritance are either estates in fee simple or fee tail : (I St. 0. 230^ 
8th edit.) 

Q. — ^What is the difference between an estate in fee simple and an. 
estate in tail general ? 

A. — The difference between them is one of quality, not quantity : (see- 
post, tit. ^'Estate.in fee simple.’") An estate in fee simple is the largest 
estate or interest the law of England allows a man to possess in landed 
property, and on the death of the owner intestate descends to his heirs, 
either lineal or collateral ; whilst a fee tail will only descend to the lineal 
heirs. Again, there is a difference in the mode of their conveyance ; (see 
hereon post; St. 0. vol. 1.) . 

Q. — ^Define the several kinds of estates with regard to their quantity of 
interest, stating which arise by operation of law. 
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A * — Tliey are tlie following : 1. Estates in fee simple. 2. ^tates 
tail. 3. Estates for life, and pur autre vie, tenancies in tail afte^possi- 
liility of issue extinct, and estates by curtesy and dower ; and these three 
latter arise by operation of law. 4. Estates for years, estates at will and 
at sufferance : (see 1 St. 0. chaps. 3, 4, 5.) 

Q. — ^What are the words of limitation proper to use in a deed in creating 
each respective class of estate ? 

A, — The proper mode of creating an estate in fee simple is by limiting 
the estate ** to (the grantee) his heirs and assigns for ever.** 

An estate tail is created by limiting it to the grantee, and the heirs of 
his hody** This limitation would create an estate tail general. An estate 
tail special is where the limitation is to particulars heirs. (But by 44 & 
45 Viet. c. 41, s. 51, after Dec. 31, 1881, it will be sufficient in a deed 
to use the words **in fee simple,” or ^'in tail ” respectively.) 

An estate for life is created either by an express limitation to the 
grantee ''for and during his life,” or the life of another, or simply to 
him without any further words of limitation, which in a deed gives him a 
life estate. 

An estate for years is created by a grant or demise to the grantee, his 
executors, administrators, and assigns (these words of limitation, however, 
are not essential), to hold for the term of - years. 

An estate at will is where lands, &:c., are let by one to another to hold 
at the will of both parties. It may be constituted by agreement either 
written or verbal. 

An estate at sufferance is where one comes into possession of land by a 
lawful title, and, after his estate is ended, wrongfully continues in posses- 
sion : (see 1 St. C. chaps. 3, 4, 5.) 

Q. — How may an estate tail, an estate for life, and an estate for years 
be destroyed ? 

A. — An estate tail may be destroyed by barring the entail and turning it 
into a fee simple, and formerly by forfeiture. But the 33 & 34 Viet. c. 23, 
s. 1, provides that after the passing of that Act (4th July, 1870), no con- 
fession, verdict, inquest, conviction, or judgment of or for any treason or 
felony, or felo de se shall cause any attainder or corruption of blood or any 
forfeiture or escheat. An estate for life or years may be destroyed by 
eurrender or merger : (see Will. E. P, 49, 57, 281, 414, 13th edit.) 

Q. — ^What are the several kinds of estates with regard to the time of 
their enjoyment ? 

A . — They are either in possession or expectancy ; and the latter are at 
common law either remainders or reversions : (see 1 St. 0. ch. 7.) 

Q. — ^What is a disclaimer and its consequences ? 

A . — A disclaimer of tenure is where a tenant who holds of any lord 
neglects to render him the due services, and upon action brought to recover 
them, disclaims to hold of his lord ; such disclaimer in any court of record 
is a forfeiture of the lands to the lord. As to disclaimer of estate, no 
person can be compelled to take an estate by conveyance against his will. 
Therefore, on his refusal to takn the estate, the effect of the conveyance to 
him may be avoided by executing a deed of disclaimer : (1 St. 0. 474, 
476, 8th edit.) 
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Q, — Q-ive an instance of an estate upon condition. 

A . — If A. grants to his lessee for years that upon pa 3 rment of a hundred 
marks within the term he shall have the fee, this is a condition precedent. 
and the fee does not pass until the hundred marks are paid. But if A. 
grants the fee, reserving to himself and his heirs a rent, and that if not 
paid it should be lawful for him and his heirs to re-enter and avoid the 
ostate, then the grantee has an estate upon condition subsequent : (1 St. 
C. 294, 8th edit.) 

Q . — ^Where a condition is annexed to a grant of an estate in fee simple, 
what is the result of the breach of the condition — 1st, When it is pre- 
oedent ; 2nd, when it is subsequent ? (a) 

A. — Where the condition is precedent, it must be performed before the 
estate can vest, even if the condition cannot be performed or is unlawful. 
Where, however, the condition is a valid condition subsequent, then, on 
breach, the estate becomes void. But at common law the grantor or his 
heirs must have avoided the estate by entry ; otherwise it would still 
continue in the grantee. When the performance of a mere condition 
subsequent becomes impossible or void, the estate rem ains in the gr antee : 
(see St. C. 296, 299, 8th edit.) ~ ~ 

Q. — Devise of real estate to A., a widower, for life, and of other real 
estate to B., a widow, for life, with a condition, in each case, that a gift 
should be forfeited if the devisee should marry again. What is the 
effect of a condition in each case ? Would the effect be different in 
either case if the gift were of the income of personalty ? 

A. — The condition is valid in each case whether the gift is of realty 
(there being a gift over) or the income of personal estate ; the doctrine 
that conditions in restraint of marriage are void does not apply at all to 
real estate, nor as regards widows even to personal estate : (Jarman on 
Wills, ch. 27.) And it has been recently held that widows and widowers 
are on the same footing in this respect ; [Allen v. Jacksony L. Eep. 
1 Oh. Div. 397.) 


ESTATES IN FEE SIMPLE. 

Question. — What is an estate in fee simple ? 

Answer. — It is the largest estate or interest which the law of England 
ullows any person to possess in landed property, and is that which a man 
hath to him and his heirs : (Will. K. P. 61, 13th edit. ; 1 St. 0. 232, 
8th edit.) 

Q. — Who is a tenant in fee simple ? 

A. — One who holds land or tenements to him and his heirs, so that 
the estate is descendible not merely to the heirs of his hodyy but to 
collateral relations, according to the rules and canons of descent : (Will. 
uhi sup. ; 1 St. 0. uhi sup.) 

Q. — What words will create or pass a fee simple estate in a will or in a 
deed respectively ? 


(a) A similar question has been asked in the Common Law division. 
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A » — In a will the fee will pass without any words of limitation, unless 
a contrary intention appears : (1 Viet. c. 26, s. 28.) But in a deed the 
word /ie?rs is absolutely necessary to be used as a word of limitation to 
mark out the estate, and no other word or periphrasis can supply its 
place ; (a) as if a man purchase lands to hold him for ever or to him 
and his assi<j7is for every he will only take an estate for life : (WiUm. P. 
2111, 16th edit.; 1 St. 0. 236, 8th edit.); but after 31 Dec. 1881, see 
44 & 45 Viet. c. 41, s. 51, ante, p. 174. 

Q . — Lito what sorts are estates in fee simple divided ? 

A, — Into three sorts : 1st. Absolute (that is, free from all condition or 
qualification.) 2nd. Qualified or base. 3rd. Conditional ; a division, 
however, which relates to the quality and not to the quantity of the 
estate: (1 St. C. 237, 8th edit.) 

Q. — What is the difference in duration between an absolute estate in 
fee simple and a base fee ? 

A. — An absolute estate in fee simple is unlimited in duration, and fails 
only for want of heirs. Whereas a base fee (defined jmst) is determined 
as soon as the condition or qualification to which it is subject is at 
an end. 


ESTATE TAIL. 

Question. — "What is an estate tail ? 

Answer. — An estate fyiven to a man and the heu's of his body (or after the 
31st December, 1881, if given in tail, see ante. p. 174). This is such an 
estate as will, if left to itself, descend on tlie decease of the first owner to 
all his lawful issue, children, grandchildren, and more remote descendants 
so long as his posterity endures ; and, on the other hand, if the first owner 
should die without issue, his estates, if left alone, will then determine : 
(Will. E. P. 36, 13th edit. ; 1 St. C. 241, 8th edit.) 

Q. — ^By force of what statute is a fee tail ? 

A. — The statute De Donis (13 Edw, 1, c. 1), called also the Statute of 
Westminster the second : (see Will. R. P. 44 and note, 13th edit. ; 1 St. C. 
241, 8th edit.) 

Q. — Give the dates and history of the statutes De Donis Condiiionalibm 
and Quia Emptores. 

A. — The statute De Donis Conditionalibus (13 Edw. 1, c. 1) was 
passed to keep up the feudal system, the existence of an expectant heir 
having grown into a reason for alienation, and the barons of the time of 
Edward I. felt that the possibility of lands which th§y had granted by 
conditional gifts to their tenants and the heirs of their bodies reverting 
to them again was very small ; (Will. B. P. 44, 13th edit.) The statute 
Quia Emptores is the 18 Edw. 1, c. 1. It was passed to prevent the 
practice of subinfeudation, and to enable every freeman from thenceforth to 
dispose of his lands held in ^ee simple. Since this statute it has been 


(a) Except the equivalent word “ successors ” in case of a grant to a corporation. 


ESTATE TAIL. 


177 


impossible to create a tenure of an estate held in fee simple : (Will. R. P. 63, 
13th edit.) 

Q. — What was the effect of the decision of the judges in TaUaruin*s 
case f 

A. — Formerly, where a person had lands granted to him and the heirs 
of his body he could, the moment he had issue born, alienate the lands ; 
to prevent this the statute De 'Donis was passed which enacted that the 
will of the donor, according to the form in the deed of gift manifestly 
expressed should be from thenceforth observed, so that they to whom the 
land was given should have no power to alienate it, whereby it should fail 
to remain unto their own issue after them, or to revert unto the donor or 
his heirs, if issue should fail. The power of alienation was restored 
the effect of the dicta of the judges in Taltaruins case, in which the 
destruction of an entail was first suggested might be accomplished by 
judicial proceedings collusively taken against a tenant in tail for the 
recovery of lands entailed : (see Will. B. P, 41, 43, 9th edit, and Year 
Book 12 Edw. IV. 19 ; L. 0. Oon. 695.) 

Q. — How many kinds of estates tail are there ? 

A , — There are two kinds, viz., tenancy in tail general, and tenancy in 
tail special. And each of these may be confined to tail male, or tail 
female : (Will. R. P. 36, 13th edit. ; 1 St. 0. 243, 8th edit.) 

Q, — What constitutes an estate in tail general, and what special ? 

A, — It is general where it is given to one and the heirs of his body 
generally, and without restriction except to males or females. Special, 
when it is restrained to heirs of the body, on a particular wife, as stated 
infra : (and see 44 & 45 Viet. c. 41, s. 51.) 

Q. — By what words in a deed may an estate in tail male, in tail general, 
and in tail special, be aptly created t 

A , — An estate in tail male is created in a deed by a limitation to one 
and the heirs male of his body ; in tail general, to a man and the heirs of 
his body ; in tail special, to a man and the heirs of his body, on Mary 
his now wife to be begotten : (Will. R. P. 36, 13th edit. ; 1 St. 0. 243, 
8th edit. ; or after 3lst December, 1881, if given in tail, see ante, p. 174.) 

Q. — ^Does the law of perpetuities prohibit the breaking up of an estate in 
fee simple, into several estates in fee tail to take effect one after another ; 
and, if not, why not ? 

A , — ^It does not, provided the entails be not given to the children of an 
unborn child ; for when the first, or any subsequent tenant in tail entitled 
to the land becomes of age, he may (with the consent of the protector, if 
there is one) bar the entail, and thus acquire dominion over the property : 
(Will. R. P. 52, 13th edit.) 

Q. — What is an estate tail in remainder, and what an estate tail in 
possession ? And what is the meaning of the term ** possession ? 

A , — Strictly speaking, an estate tail in remainder is one that is pre- 
ceded by an estate for life. But it must be remembered that if preceded 
by an estate for years determinable on liv^s, created by the same settle- 
ment as the entail, it is considered in remainder so far as barring the 
entail is concerned. If not preceded by an estate for life or otherwise, it 
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is in possession: (see Will. B. P. 53, 54, 13tli edit. ; 1 St. 0. 566, 57), 
8th edit. 

The term ‘‘possession ** here means the seisin or present enjoyment of 
or riffht to the present enjoyment of the freehold in the lands : (1 St. 0, 
310, 8th edit.) 

Q. — By a will, lands are limited “ to A, in tail general.” The same 
limitation by deed. What estate does A. take under the will and the 
deed respectively ? 

A . — Under the will, A. takes an estate in tail general, for in a will the 
intention i s looked at , and words of limitation and procreation are not 
necessary*To create an entail : (see 2 Jarm. Wills, 232, &c.) In a deed, 
however, A. will take hut an estate for life for want of words of limitation 
and procreation (Will. R. P. 145, 13th edit.) unless the deed is dated after 
Blst of December, 1881 : (see ante, p. 174.) 

Q. — Land limited by deed to A. and the heirs of his body lawfully 
issuing, what is A.’s estate? And would it have made any and what 
difference if the limitations had been to A. for life, with remainder to his 
first and other sons and the heirs of their respective bodies ? 

A. — A. has an estate tail in the first case; in the second case only an 
estate for life, with remainder to his first and other sons successively 
in tail. 

Q . — Explain the term “tenant in tail after possibility of issue extinct,” 
and the nature of the estate. 

A . — This estate arises on a gift or grant to one in special tail, and the 
person from whose body the i ssue wa s to spring dies without issue, or the 
issue becomes extinct, llie^urviving tenanl is then termed “ tenant in 
tail after possibility of issue extinct.” (a) 

This estate is of an uncertain nature, partaking partly of an estate tail 
and partly of an estate for life. Thus the tenant may commit ordinary 
but not equitable waste ; he cannot bar the entail ; and may exchange 
with the tenant for life : (1 St. C. 260, 583, 8th edit.) 

Q . — To what extent may a tenant in tail after possibility of issue 
extinct commit waste ? 

A , — He might formerly commit any waste he pleased at law; but equity 
prevented him from committing malicious or extravagant waste, such ae; 
cutting down ornamental timber and pulling down bouses, and this he 
could still be prevented from doing : {Garth v. Sir J. IT. Cotton, 1 1^. C. 
Eq. 682, in notis, 3rd edit.) (5) 

Q. — ^If lands are conveyed to A. and the_heir nf hia bpdy— whaf estate 
or interest does A. take ? Does he take^ an estate lor Jife, an estate tail, 
or an estate in fee simple ? 

A . — If conveyed by deed, A. will only take an estate for life ; for in a 

(a) This question is answered by the above: At what time is a possibility of 
issue extinct ? 

{b) By the 1873 Act, s. 25, sifb-s. 3, an estate for life, without impeachment 
of waste, will not confer upon the tenant for life a right to commit equitable waste 
unless intention to confer such right expressly appears by the instrument creating 
such estate. 
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deed tlie word heirs is absolutely necessary to give a fee : (Oo. Litt. 20 a ; 

1 Hughes’ Pract. Sales, 337, 2nd edit. ; Taltarurris case, L. 0. Oonv. 610, 
in notis,) But a devise to A. and the heir of his body in the singular 
number will give him an estate tail, for in a will the intention of the 
testator is looked at : (1 Hughes’ Pract. Sales, 336, 2nd edit., and notes to 
TaltarurrCs case, L. 0. Oonv. 612.) 

Q. — If lands be given to a man and the heirs male of his body, and he 
has issue only a daughter, who has issue a son and dies, and then the donee 
dies, what is the effect as to the estate given ? 

A. — In such a case the lands revert to the donor and his heirs ; for as 
the first tenant in tail had no issue capable of inheriting under the entail, 
his estate ceased, and the son of the daughter cannot inherit, he not claim- 
ing wholly through an heir male : (see Will. B. P. 38, 13th edit. ; 1 St. 0. 
244, 8th edit. ; 1 Sm. Comp. 157, 4th edit.) 

Q . — Explain the na<-ure and objects of fines and recoveries, and what 
was substituted in their place by the Act of Parliament abolishing the 
same. 

A. — In their nature fines and recoveries were fictitious actions at law, 
and their effect was to bar estates tail and dower, and to pass the interest 
of married women in real property. A fine waa so called, because it was 
compromised and so put an end to all suits and controversies. A recovery, 
however, went on to judgment and execution : (Holth. L. D., 2nd edit.) 
The 3 & 4 Will. 4, c. 74, substitutes a deed enrolled in the Court of 
Chancery as well for a fine as a recovery, for the purpose of barring 
entails. 

Q, — Who was made demandant, tenant, and vouchee respectively, in a 
common recovery, and why were recoveries suffered sometimes with double 
and treble vouchees ? 

A. — In a common recovery the person who issued the writ against the 
tenant to the praecipe was demandant. The tenant was some indifferent 
person to whom the lands were conveyed by the recovery deed and against 
whom the action was to be brought. The first vouchee was the tenant in 
tail, who was required by the tenant to the praecipe to warrant his title, 
the crier of the court being the common or ultimate vouchee. A recovery 
against the tenant in tail only barred his then estate, but if also against 
another person it barred every interest which he might have in the 
premises. The recovery might be with double, treble, or further vouchee, 
80 that every estate of inheritance of such first, second, <fec., vouchee or 
their ancestors and all remainders and reversions depending thereon, might 
be barred : (Will. E. P. 48, 13th edit. ; 1 St. 0. 568, et seq., 8th edit.) 

Q. — State the date and title of the Act of Parliament under which an 
estate tail can now be barred, and its principal enactments. 

A. — The Act referred to is the 3 & 4 Will. 4, c. 74, passed in the year 
1833, intituled ‘'An Act for the Abolition of Fines and Recoveries, and 
for the Substitution of more simple Modes of Assurance.” The principal 
enactments are to abolish fines and recoveries, and substitute more simple 
modes of barring estates tail and dower, and to enable married women to 
convey their interest in real estates. There are many other provisions 
too numerous to be here detailed. 
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Q. — ^Previous to the 3 & 4 Will. 4, c. 74, how was an entail generally 
barred, if the remainder over, in default of issue, was to the tenant in tail 
himself ; and how if there were remainders over to other persons ? 

A, — In the first case, the issue could be barred by a fine levied by the 
tenant in tail with proclamations. In the second, a common r^very 
would have been suffered to bar the remainders over to other perso^ 

Q. — How may an entail be barred at this day — 1. By tenants in tail in 
possession ? 2. By tenants in tail in remainder ? (a) 

A, — 1. A tenant in tail in possession bars the entail and converts his 
estate into a fee simple by deed, enrolled in Chancery within six months 
after its execution. 2. So the tenant in tail in remainder bars the entail 
by the same means ; but he must obtain the consent of the protector to 
effect a complete bar to those in remainder. This consent may be given 
either by the same deed as that which bars the entail, or by another deed 
executed and enrolled at the same time as, or before, the former deed : 
(3 & 4 Wm. 4, c. 74 ; 1 St. 0. 576, 8th edit.) 

Q. — Are there any, and if so, what, tenants in tail who are unable, in 
any case, to bar their estates ? 

A. — First estates tail, granted by the Crown as a reward for public 
services, cannot be barred so long as the reversion continues in the Crown. 
This restriction was imposed by an Act of Parliament of the reign of 
Henry VIIL, and it has been continued by the Act by which fines and 
recoveries were abolished, and by the Act to facilitate leases and sales of 
settled estates, so far as regards any sale or lease beyond the term of 
twenty-one years. There are also some cases in which entails have been 
created by particular Acts of Parliament, and cannot be barred, and a ^ 
tenant in tail, after possibility of issue extinct, cannot bar the entail : ; 
(Will. R. P. 55, 13th edit.) 

Q. — ^Land is devised to a son A. for life, and after his death to a 
daughter B. for her life, and, after the decease of both, to the heirs of 
the body of A. A. has an only son, who is, of course, heir apparent, and 
also daughters ; he wishes the estate to go to his daughters and not to 
his son. Can he by any and what means effect this without the consent 
of his son ? 

A. — As A. takes an estate tail under the rule in Shelleifs case^ he may 
bar the entail in the usual way, and then he will be able to settle the 
land upon, or devise it to his daughters (subject to B.’s life estate), 
without the consent of his son : (see Burt. Comp. pi. 339, 342, 653 ; Will. 
R. P. 49, 54, 258, 13th edit.) 

Q . — ^Estates are settled upon A. for life, remainder to B. for life, 
remainder to the heirs of the body of B., remainder over. Can B. by 
any and what means bar the entail during the life of A. ? 

A. — As B. is tenant in tail in remainder under the rule in Shelley* s case^ 
he may, with the consent of A., who is the protector, bar the entail by deed 
enrolled, &c. Without A.’s consent he can only create a base fee : (Will. 
B. P. 49, 54, 258, 13th edit.) 


(a) Also asked thus : By what means may a tenant in tail convert his estate tail 
into an estate in fee simple ? 
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Q.— A. and B. are man and wife, but have no child ; land is limited to 
A. and the heirs of his body by B. During the life of B., or after her 
death, can A. by any and what means acquire an estate in fee simple in 
the land ? (a) 

A. — ^During the life of B., A. may, by deed enrolled, &c., bar the entail 
and acquire the fee simple in the land, but not after the death of B., as 
he is then only tenant in tail, after possibility of issue extinct : (see 3 & 4 
Will. 4, c. 74, s. 18 ; Will. B. P. 55, 13th edit.) 

Q. — ^Where money is settled upon trust to be invested in real estate 
and to which A. (a married woman) is entitled for life, and B. (tenant in 
tail) is entitled in remainder, in which way should a transfer of their 
interests be effected ? 

A. — The money would be treated as if the lands were purchased and 
settled : (see 3 & 4 Will. 4, c. 74, s. 71.) Therefore A. would be looked 
upon as the protector, and B. as tenant in tail in remainder; and the 
mode of transfer would be for A. and B. by deed (duly enrolled), to 
assign their respective interest in the money to the purchaser, with a 
declaration in the habendum freeing the money from the directions and 
entail : (see a form, 2 Prid. Conv. 558, 9th edit.) And unless A.’s interest 
is settled to her separate use, her husband must join in the deed : (3 & 4 
Will. 4, c. 74, ss. 24, 40, 45 ; Kerr v. Broivn^ 33 L. T. Eep. 179.) 

Q. — ^Money is directed to be laid out in the purchase of lands to be 
settled, and of which A. would be tenant in tail. A. prefers having the 
money instead of its being laid out. Can he by any and what means 
avoid such investment, and obtain the money to be paid to him at his own 
disposal ? 

A. — Yes ; he may obtain it by executing a deed of assignment by way 
of disentailing assurance in the mode above pointed out. 

Q. — How can a tenant in tail on attaining twenty-one bring under his 
own control money in court arising from the sale of part of the settled 
estate during his minority ? 

A, — Till recently it was the practice of the Court of Chancery to pay 
out money representing land in settlement to the persons who were capable 
of disentailing it without requiring the execution of a disentailing deed. 
The Lords Justices did this in Re Watson (10 Jur. N. S. 10, 11). But in 
Re Butler 8 Will, Lord Selborne required a disentailing deed, and a similar 
■course was adopted by the Master of the Rolls in Re Broadivood' s Settled 
Estates (1 Ch. Div. 438), and by the Lords Justices in Re Reynolds (3 Ch. 
Div. 61). Here a deceased tenant in tail had created a base fee, and it 
was held that the fund could not be paid out to the persons claiming 
through him exc^t upon production of a deed enlarging the base fee. 

Q. — Is any reference to the statute necessary in a disentailing assurance? 
and what is the effect of omitting the enrolment of the deed within the 
apecified time ? 


(a) Also asked thus : An estate is given to A. and his heirs on the body of B. his 
wife, B. dies without heirs. What is the estate of A., and can he acquire the fee 
eimple, and if so, how ? 
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A . — ^No reference to the Act is necessary (a) in a disentailing assurance ; 
what the Act requires is, that it must be evidenced by deed : (s. 40 ; 
and for a foim, see 2 Prid. Conv. 555, 9th edit.) The effect of omitting 
the enrolment of a deed within the specified time will be that the 
assurance will not have any operation under the Act : (see Sug, R. P. 
Stats. 213.) W 

Q. — Explain how it was that before the Act for the Abolition of Fines 
and Recoveries the owner of a previous estate of freehold had much the 
same power over a tenant in tail in remainder as the protector of the 
settlement now has. 

A. — ^Without the consent of the owner of the previous estate of freehold, 
a tenant to the prsecipe could not be created, and consequently no recovery 
could be suffered. A fine only could be levied, which, like a deed enrolled 
since the statute, without consent of the protector, simply barred the issue 
and not remainders over. 

Q. — Who is “ protector of the settlement ? ” Can a tenant in tail in 
remainder bar his estate tail without the protector’s consent ? and if so, 
what are the nature and liabilities of the estate which he can create ? 

A . — A protector of the settlement is, in ordinary cases, the first tenant 
for life under the settlement, but not exceeding three may be appointed 
by the settlor without their taking any estate or interest whatever. A 
tenant in tail in remainder may, without the protector’s consent, by an 
assurance under this Act, bar his own estate tail, and thus create a base 
fee, which lasts so long as he has any issue ; and when his issue fails, the 
remainderman or reversioner becomes entitled : (see Will. R. P. 53, 54, 
13th edit. ; J St. C. 578, 579, 8th edit.) (b) 

Q . — What special words of the Fines and Recoveries Act affect this, 
point ? 

A. — The special words of sect. 22 of the Act are these : The owner of 
the prior estate (for years determinable on lives or any greater estate), or 
the first of such prior estates if more than one then subsisting under the 
settlement, shall be protector of the settlement.” 

Q. — ^Land stands limited to the use of A. and his assigns for his life with 
remainder to the use of his first and other sons successively, in tail male, 
with remainder to the use of B. and his assigns for life, with remainder to 
his first and other sons in tail male. A. has no son. Can the eldest son 
of B. by any and by what means enlarge his estate into an estate in 
iee simple in remainder, and who are necessary concurring parties, and 
Avhy ? 

A. — A. being protector of the settlement, the eldest son of B. may, with 
A.’s consent, by deed enrolled, enlarge his estate into a^fee simple : (Will. 
R. P. 53, 54, 1 3th edit.) 


(а) But in practice the object of the deed is of course stated. 

(б) It must be borne in mind, however, that by the 3 & 4 Will. 4, c, 27, s. 23, a. 
disposition without the consent of the protector will be good against the remainder* 
man or reversioner, if possession be held under it for twenty years after there ceased 
to be a protector : (see Brow. Stats. 40, 94.) And by 37 & 88 Viet. c. 67, s. 6, since 
1878 this is shortened to twelve years. 
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— A person, previously to the 31st December, 1833, devised lands to 
the use of A., B., and 0., their heirs and assigns, in trust for C. for his life ; 
with remainder to his children as tenants in common in tail, remainder 
over ; remainder to A., B., and 0., as tenants in common. Who is the 
protector of the settlement ? 

A. — A., B., and 0. are the protectors of the settlement. But had the 
settlement been made after the above date it would be otherwise : (3 & 4 
Will. 4, c. 74, ss. 27, 31 ; Brow. E. P. Stats. 87, 90, note.) 

Q. — A. is tenant for life, B. is tenant in tail in remainder under the 
settlement ; A. sells his life interest to 0. Who are the necessary parties 
to the instrument by which B. may acquire an est^lte in fee simple in 
remainder ? 

A. — The consent of A. is still necessary; for ho does not lose the 
character of protector by the transfer of the estate by which it was acquired, 
the office being a personal one : (3 & 4 Will. 4, c. 74, s. 22 ; 1 St. 0. 579, 
8th edit.) 

Q* — Land is by deed limited to the use of A. for life, with remainder 
1o B. in fee. B. dies, having by another instrument, namely, his will, 
Hovised the land (subject to A,’s life estate) to C. in tail, with remainder 
(jver. A. is still living, 0. is desirous of barring his estate tail. State 
whether there is any protector of the settlement whose consent is necessary 
in order to enable 0. to bar the estate tail. 

A . — There is no protector in this case ; the provision as to protectorship 
in the Act 3 & 4 Will. 4, c. 74, is expressly confined to the case where the 
prior estate is created b}" the same settlement as the entail : (s. 22 ; Sug. 
E. P. Stats. 201 ; 1 St. C., 578, 8th edit.) 

Q . — What formalities are necessary for rendering valid the consent of 
the protector of a settlement to the disentailing of an estate tail in free- 
hold and copyhold lands respectively ? 

A. — In freehold lands the consent of the protector is required to be given 
cither by the same deed by which ^ the entail is barred, or by a separate deed, 
to be executed on or before the day of the execution of the former, and to be 
also enrolled in the Chancery Division of the High Court at or previously to 
the time of the inrolment of the deed which bars the entail. In copy- 
hold lands the consent is given either by deed to be entered on the court 
l olls of the manor, or by the concurrence of the protector in the surrender, 
in which case the memorandum or entry of the suiTender must expressly 
state that such consent has been given ; (3 & 4 Will. 4, c. 74 ; W. E. P. 
54, 364, 13th edit.) 

Q. — A. by deed grants an estate, partly freehold and partly copyhold, 
to C. and D., to the use of E. for life, with remainder to the use of the 
heirs of his body ; what estate does E. take in the property so limited ? 

A. — E. has a legal quasi estate tail in the freeholds, the grant to 0. and 
D. not being to their lieirSi only a life estate passes. Under the rule in 
t^helleys case E. takes an estate tail, which is only quasi, being in a life 
estate ; he takes the legal estate under the Statute of Uses. No estate in 
the copyholds passes, as only the lord can gi^ant copyholds, the tenant can 
only convey by surrender. 
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Q, — ^Whai is tlie nature of tliat estate termed ‘‘a base fee’*? How 
was a base fee acquired previous to tbe 28tb of August, 1833 ? How since 
that time can a base fee be acquired by a tenant in tail in remainder ? 

A , — Tbe early definition of a base fee and its nature is thus described 
in Stephen’s Commentaries : '' A base fee is one that has a qua^cation 
subjoined to it, and which must be determined whenever the quaHncation 
is at an end, as in the case of a grant to A. and his heirs, tenants of the 
manor of Dale ; in this instance, whenever the heirs of A. cease to be 
tenants of that manor, the grant is entireW defeated.” 

But a base fee has now, however, and for a considerable time past has 
had, a more restricted application, viz., that species of qualified fee which, 
before August 1833, was created by a tenant in tail levying a fine ; and 
since then by his barring the entail without the consent of the protector 
as stated supra : (see 1 St. C. 238, 242, 579, 8th edit. ; Will. R. P. 49, 54, 
13th edit.) 

Q. — ^How is a base fee converted into a fee simple ? 

A. — It is converted into a fee simple if the immediate remainder or 
reversion become united with it in the same person : (3 & 4 Will. 4, c. 74, 
s. 39.) Or the grantor, by afterwards obtaining the assent of the pi o- 
tector, and making a new disposition thereon, may enlarge it into a fee 
simple. (Ih, ss. 19 and 35.) And by 3 & 4 Will. 4, c. 27, s. 23, all 
remainders and reversions over were barred at the expiration of twenty 
years (now twelve years by 37 & 38 Viet. c. 57, s. 3) after the time when, 
the assurance, if then executed, would have barred them. | 

Q , — What estate can a tenant in tail in remainder create by any assur- 
ances executed (1) with, or (2) without, the consent of the tenant for life 
in possession ? 

A . — In the first case, presuming the deed is duly enrolled, an estate in 
fee simple will be created. In the second, only a base fee : (see Will. 
E. P. 53, 54, 13th edit.) 

Q. — If under the Act of 1833, for the abolition of fines and recoveries, 
a tenant in tail makes a valid conveyance to a purchaser and bis heirs, is 
the purchaser’s estate necessarily a fee simple absolute, or what else may 
it be under any, and if any what, circumstances ? 

A, — ^No ; it may be a base fee only ; as where the protector does not 
consent to the disposition : (Will. E. P. 54, 13th edit.) 

Q. — What is the effect of a mortgage by tenant in tail in reversion 
without the consent of the tenant for life ? and what precautions should 
be taken by tbe mortgagee so as best to insure his obtaining the fee simple 
on the death of the tenant for life ? 

A. — Assuming the word reversion ” in the question to mean reinaindiT^ 
and that the tenant for life is the protector of the settlement, such a dis- 
position would create a base fee only (see 3 & 4 Will. 4, c. 74, ss. 21, 22, 
34) ; but after the death of the tenant for life the tenant in tail has power 
to enlarge the base fee into a fee simple absolute (s. 19) by a disposition 
under this Act : (s. 41.) The mortgagee should therefore get the tenant 
in tail when he creates the base fee by way of mortgage to enter into 
a covenant to enlarge the estate on the death of the tenant for life, 
to which may be added a policy of assurance upon the life of the tenant 
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in tail wHcli Bhoald be assigned by way of collateral security : (Hughes* 
Oonv. 363.) 

Q. — In case the person who would otherwise be protector is a lunatic, 
idiot, or of unsound mind, who is then the protector ? 

A. — The Lord Chancellor or other the person or persons for the 
time being entrusted by the King’s or Queen’s sign manual ^Yith the 
care and commitment of the custody of the persons and estates of 
lunatics or idiots, &c., will be the protector of the settlement in lieu of the 
person so being a lunatic, &c. : (3 & 4 Will. 4, c. 74, s. 33 ; 1 St. 0. 
581, 8th edit.) 

Q. — ^Where a married woman is protector of the settlement, how is her 
consent given in order to bar the entail ? 

A. — If the estate constituting her protector is not settled to her 
separate use, she and her husband together will be protector ; but if 
settled to her separate use, she alone will be protector, and in the latter 
case she may consent to an alienation without her husband’s concurrence 
as if she were sole : (ss. 24, 45 ; iim' v. Brown, 33 L. T. Eep. 179 ; 
1 St. C. 581, 8th edit.) 

Q . — In what case does a judgment against a tenant in tail bind his issue 
and the remainderman ? 

A . — A judgment duly registered against a tenant in tail binds his issue, 
and the remainderman also, when there is no protector of the settlement ; 
but to bind lands with judgments entered up after the 29th July, 1864, 
such lands must bo delivered in execution, and the writ registered : (I 
& 2 Viet. c. 110, ss. 11, 13 ; 27 & 28 Viet. 112, ss. 1, 2 ; Will. E. P. 
59, 13th edit.) 

Q. — Prior to the 3 & 4 Will. 4, c. 74, if a tenant in tail, with the 
immediate remainder or reversion in fee to himself, levied a fine, he 
created what was called a base fee, which immediately merged in the 
reversion, and became subject to any charges affecting the latter, the title 
to which he was also in future obliged to show. What difference in this 
respect has been made by the above statute, both as respects past and 
future cases ? 

A.— In cases where, after the passing of this Act, there is no interme- 
diate estate between a base fee and the remainder or reversion in fee, the 
base fee does not merge in the reversion, but becomes enlarged into a 
fee simple, and the reversion with all charges thereon is consequently 
destroyed : (see sect. 39, Brow. E. P. Stats. 96, n.) 

Q , — Can a tenant in tail make a lease which will bind any and what 
persons after his decease ? State the authority for your answer. 

A, — ^Every tenjyit in tail in possession may, by the 3 & 4 Will. 4, c. 74, 
make leases by deed, without the necessity of enrolment, for any term not 
exceeding twenty-one years, to commence from the date of the lease, or 
from any time not exceeding twelve calendar months from its date, where 
the rent reserved is a rack rent, or not less than five -sixth parts of a rack 
rent : (see ss. 15, 41 ; Will. E. P. 57, 13th edit.) 

Q.— If a tenant in tail discharge incumbrances on the inheritance, what 
is the consequence ? 
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A . — If a tenant in tail, in possession, pays off an incumbrance it will 
ordinarily be treated as extinguished, unless he has kept it alive or held 
himself out as a creditor of the estate in lieu of the mortgage ; because a 
tenant in tail in possession can make himself absolute owner of the estate. 
The like doctrine does not primd facie apply to a tenant m tail in 
remainder, whose estate may be altogether defeated ; for if he p?^B off an 
incumbrance, it must be presumed that he means to keep it alive : 
(St. Eq. § 486.) 

Q. — Suppose a tenant in tail conveys the fee simple of an estate 
by lease and release to a purchaser ; what estate does the purchaser 
acquire ? 

A. — If the tenant in tail was in possession, the purchaser, provided the 
deed be enrolled within the six months, will acquire the fee simple. If 
the tenant in tail’s estate was in remainder, the purchaser, if the protector 
consent, will also acquire the fee ; for by sect. 40, et seq., an}^ assurance, 
unless it be a will, by which a person can convey the legal estate in 
fee simple absolute, provided it be enrolled as prescribed by the Act, 
will suffice : (see 1 Hughes’ Pract. Sales, 150, 177, 2nd edit. ; and see 
4 & 5 Viet. c. 21 ; 8 & 9 Viet. c. 106, s. 2.) 

Q. — If a tenant in fee simple contracted to make a conveyance, and died 
before it Avas made, equit}* would enforce the contract against his heir ; 
was there a like equity as to the contract of a tenant in tail ? Give a 
reason for your answer. 

A. — No ; for the issue claim ‘per fomiKim doiii, or, more strictly 
speaking, because the tenant in tail can make no disposition (save a lease 
to bind his issue or the remainderman, except by deed enrolled : (see 
Will. R. P. 46, 57, 13th edit.) 

Q . — Can personal property be entailed ? 

A . — No ; and this was the same both at law and in equity. A gift of 
personal property to A. and the heirs of his body will simply vest in him 
the property given : {Lei'enthorpt v. Ashbie, L. C. Conv. 700 ; and see 
notes to Wild’s case, ib. 542 ; but see Audley v. Horn, 1 L. T. Rep. 
N. S. 317.) 


ESTATES FOR LIFE. 

Question. — What are estates for life ? 

Answer. — They are freeholds not of inheiitance : (Burt. Comp. pi. 723 ; 
Will. R. P. 16, 13th edit. ; 1 St. C. 252, 8th edit.) 

Q. — By what terms is an estate pur autre vie usually designated in a 
deed ? , 

A . — As an estate for the natural life of the cestui que vie. 

Q. — State the general tenures of estates for life ; and what denomina- 
tion of property they are ? 

A. — Estates for life are of freehold tenure: (Will. R. P. 18, 22, 13th 
edit. ; 1 St. 0. 252, 8th edit.) By some they are denominated real 
property (Matts. Exors. 2, 2nd edit.); but as estates par autre vie dcA 
not descend to heirs, who, by the Statute of Frauds, can only take as special I 
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ocsoupants, where expressly named in the grant, but otherwise go to the 
executors or administrators as assets, they partake more of the nature of 
personal property. 

Q. — ^A. enfeoffs to B. and his assigns for ever. Livery of seisin is duly 
made. What estate does B. take by the feoffment ? 

A , — He takes an estate for life only ; the word “heirs *’ being necessary 
in a deed to limit or mark out a fee : (Will. R. P. 147, 13th edit.) 

Q. — ^What by common speech is he called, who holds for the term of 
his own life ? and what he who holds for the term of another’s life ? 

A. — When he holds for his own life, he is called tenant for life ; when 
he holds for the life of another he is styled tenant pur autre vie : (Will. 
E. P. 20, 22, 13th edit. ; 1 St. 0. 252, 8th edit.) 

Q. — What is special occupancy ? 

A . — If A., having an estate for life, should dispose of it to B. and his 
heirs, B.*s estate will last so long as A. lives ; if, therefore, B. should die 
before A., his heir may enter and hold possession, and in such a case is 
called in law a special occupant : (Will. B. P. 20, 13th edit.) 

Q. — ^Which is the more valuable in quality, an estate for life which may 
terminate to-morrow, or for an absolute term of 1 000 years ? Is the 
owner of both estates entitled to exercise full proprietary rights, or in what 
respect is he limited in such case ? 

A . — An estate for life is more valuable in quality than an estate for 1 000 
years. The proprietary rights of the owner of either estate are of a restricted 
nature. However, each may, unless restrained by covenant or agreement, 
take reasonable estovers or botes. But he must not commit waste, such 
as the demolition of buildings or the cutting of timber, or the opening of 
new mines, although he may wor k mines already open, &c. If, however, 
the estate be given without impeachment of waste, the tenant may commit 
all kinds of waste except equitable waste. Again, the owner of an estate 
for 1000 years may dispose thereof by will, not so the owner of an estate 
for life ; but the latter under 40 & 41 Viet. c. 18, s. 46, may grant leases, 
that will bind the remainderman: (1 St. 0. ch. 4; Will. B. P. ch. 1.) 

Q. — An estate to A. for the life of B., and another to A. for the term 
of 500 years, if the survivor of B., C., and D. shall so long live, which is 
the greater estate in A. ? 

A , — The estate to A. for the life of B. is the greater, this being a free- 
hold, while the estate for 500 years, if the survivor of B., 0., and D. shall 
so long live, is only a chattel interest. 

Q . — ^Is a tenant for life without impeachment of waste liable for any 
and what damage to the estate ? May he cut and sell timber, and open 
mines, and apply the proceeds for his own benefit, or must the proceeds be. 
applied for the benefit of the estate ? 

A , — Ab above stated, he is in such a case only liable for what is termed 
equitable waste ; i.e., acts formerly punishable in equity but not at law, 
such as pulling down the family mansion or cutting down ornamental 
timber. With this exception, he may cut and sell timber and apply the 
proceeds for his own benefit : he may also work and open mines : (see- 
Bowles casCf L. 0. Conv. 66, in notis; Garth v. Sir J, H. Cotton, 1 luO*. 
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Eq. 559, 2nd edit.) ; but see now 1873 Act, s. 25, sub-s. 8, if an intention 
appears to that effect. 

Q. — What interest in the Norman ton Park Estate would a man have 
who had the largest possible freehold estate in it, and what int^est one 
who had the smallest ? Taking the smallest possible freehola estate, 
what powers over the property would the owner of it possess, e.^., as to 

management, felling timber, opening or working mines, demising, and the 
like ? 

largest would be an estate in fee simple; the smallest an 
estate autva vie, that is, an estate for the life of another. A tenant 
for life (unless unimpeachable of waste, and then he must not commit 
equitable waste) must manage the estate properly and not commit waste ; 
that is, he must not fell timber, except for repairs, &c., or open mines, 
but may work those which have been opened. He may, if tenant under 
a settlement made since 1st November, 1856, under the provisions of 
the Leases and Sales of Settled Estates Act, 1877, lease the premises, 
except the dwelling-house and premises usually occupied therewith, 
subject to the conditions contained in the Act, for a term not exceeding 
twenty- one years. 

Q. Can a tenant for life by any, and what means create a permanent 
oharge on the estate for improvements upon it ? 

A.~B.e may by leave of the Court of Chancery make improvements by 
draining the land with tiles, &c., or by warping, irrigation, or embank- 
ment, &c., and charge the costs thereof with interest not exceeding 5 per 
cent, per annum, payable half yearly, on the inheritance. The principal 
money to be repaid by equal annual instalments of not less than twelve 
nor more than eighteen ; or, in case of building, not less than fifteen nor 
more than twenty-five. In some cases the money may be charged on the 
•estate as a rent-charge for twenty-five years, and by 33 & 34 Viet. c. 56, 
■vnth the sanction of the Inclosure Commissioners the tenant for life may 
charge the settled estate to the extent of two years’ rental to erect or 
complete a mansion house thereon. In all other respects the improve- 
ments must be made at the tenant’s own cost : (Will. E. P. 30, 13th 
• eciit. ) 


Q.— If the dividends on a sum of Consols are given to A. for life, and 
he dies on Michaelmas-day, are his executors entitled to any portion of 
the next January dividend, and does it make any difference under what 
document he takes if it is silent as to apportionment ? 

® executors are entitled to the dividends when payable up to 
Michaelmas-day, by force of the Apportionment Act 1870 (33 & 34 Viet, 
•c. 35), except when the contrary is expressly stipulated. 


Q. Is a tenant for life bound to pay off incumbrances, or to keen 

doTO the interest ; and if a tenant for life discharge incumbrances, what 
IS the consequence ? 

“ bound to keep dovm the interest, but not to pay o£F incum- 
brances unless under a judgment of the court. If he pays off an incum- 
brance, he will be deemed a creditor to the amount paid, upon the ground 
that there can be no presumption that, with his limited interest he could 
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intend to exonerate tlie estate. This presumption may, however, be* 
rebutted by circumstances which demonstrate a contrary intention : 
(St. Eq. ss. 486, 487, 488.) 

Q, — A.B. is entitled to a life interest in his marriage settlement funds, 
and desires to borrow money. In what way can he obtain a loan ? and 
state concisely the requisite contents and covenants of the security 
required. 

A. — A.B. should insure his life and assign the policy and his life interest 
in the settlement funds, to the mortgagee. The security should contain 
covenants by A.B. to repay the principal and interest, to pay interest after 
default, to do nothing to vitiate, but to keep up the policy, with a power 
for the mortgagee to do this, and to add his payments to principal. The^ 
usual provision for redemption, power of sale, and covenants for title should 
be added. The mortgagee should at once give notice of the assignment 
of the life interest, to the trustees of the settlement, and put a distringas 
upon the fund of stock. He should also give notice of the assignment dt 
*lhe poKcy l)^'tEe^blG£e and obtain their receipt : (30 & 31 Viet. c. 144.) 
Before proceeding with the transaction at all the mortgagee should ascer- 
tain from the trustees of the fund that they have no notice of any prior 
charge by A.B. 


ESTATES LESS THAN FBEEHOLD. 

Question, — What are estates less than freehold ? 

Answer, — They are the following : Estates for years ; estates at will ; 
estates at sufferance : (1 St. 0. ch. 5.) 

Q, — What are estates for years, and what denomination of property are 
they? 

A , — Estates for years are only chattels real ; and they form part of the* 
personal estate : (Will. E. P. 8, 13th edit.) ; 1 St. 0. 280, 8th edit.) 

Q, — What is a tenancy at will ? 

A, — ^It is one held at the will of both parties, landlord and tenant, so 
that either of them can determine it at his pleasure ; (Co. Litt. 55.) The 
courts now lean against tenancies at will, and construe demises where no 
time is mentioned as tenancies from year to year, if rent is paid half- 
yearly or quarterly : (see Eichardson v. Langridge, L. 0. Conv. 4 ; 1 St. 
0. 289, 8th edit.) 

Q, — ^What is a tenancy at sufferance ? 

A, — A tenancy at sufferance is where a person has originally come into* 
possession of an estate by a lawful title, and holds such possession after 
his title has determined ; (Will. E. P. 391, 13th edit. ; 1 St. 0. 291, 
8th edit.) 

Q, — What would be the effect of a devise or gift of leaseholds for 
years by words which* would create an estate tail if the estate were a 
freehold ? 

A, — The devise or gift will pass the absolute interest in the property to* 
the donee, as leaseholds are not within the statute De Donis, and cannot,. 
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therefore, be entailed: (see Let>enthorpe v. Ashbie, L. 0. Oonv. 700; and 
notes to Wild's case, ih., 542 ; Will. P. P. 303, 10th edit. ; and see hereon 
Axidley v. Horn, 1 L. T. Rep. N. S. 317.) 


ESTATES IN REMAINDER, REVERSION, &o. 

Question. — Of what sorts are estates in expectancy ? 

Answer. — There are at common law two sorts, viz., estates in remainder 
*nd estates in reversion : (1 St. 0. 309, 8th edit.) 

Q. — ^Explain the phrase particular estate.** 

A. — ^It is a limited legal interest or property in lands or tenements, as 
•distinguished from the absolute property or fee simple therein. Thus, if 

A. has the absolute property or fee simple in certain lands, and he 
demises them to B. for a term of years, or for life, the legal interest which 

B. would thus acquire therein would be called the particular estate with 

reference to A.’s estate in fee simple; ue., it would be a or portion 

•carved out of A.’s fee ; (Holth. L. D. 2nd edit.) 

Q. — What is an estate in remainder ? and what are the different kinds 

A. — A remainder is an ulterior estate limited to take effect and be 
enjoyed after a prior estate is determined, both estates being created at 
the same time: (see 1 St. 0. 315, 8th edit. ; Will. R. P. 258, 260, 13th 
edit.) (a) Remainders are of two sorts, vested and contingent : (1 St. 0. 
815, 8th edit.) 

Q. — What is an estate in reversion ? 

A. — It is the residue of an estate left in the grantor, to commence in 
possession after the determination of some particular estate granted out by 
nim : (2 Bl. Com. 175 ; and see Co. Lit. 22 b. ; Will. sup. ; 1 St. C. 31(K 
8th edit.) 

Q. — What is the difference between a reversion and remainder? 

A. — A reversion arises by act of law, being created by the grant of the 
particular estate, whilst a remainder arises by act of the party, being 
created by express grant by the same instrument as the particular estate, 
and between the particular estate and a reversion tenure exists to which is 
incident fealty and rent, but there is no tenure between the remainderman 
and the owner of the particular estate : (Wms. R. P. 244, 13th edit.) 

Q. — What is a vested remainder ? 

A. — It is a present existing estate, always ready, so long as it lasts, to 
come into possession the moment the prior estate determines. As, if A. 
be tenant for twenty years, remainder to B. in fee ; here B. has a vested 
remainder ; (1 St. C. 322, 8th edit. ; Will. R. P. 255, 13th edit.) 

Q. — ^What are cross-remainders? Can they be implied in a deed or 
will? 

A. — Cross-remainders arise on a grant of lands to two or more as 


(a) Coke describes a remainder as “ the remnant of an estate in lands or tenements 
expectant upon a particular estate, created together with the same at one time (Oo. 
Lit. 143 a.) 
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tenants in common, witli a particular estate limited to each of the grantees 
in his share, with remainder over to the other or others of them. As, if 
a man gives land to his two children as tenants in common in tail, and 
directs that ^n failure of the issue of one of them his share shall go over 
to the other in tail, and vice versa. In a deed they can be given only by 
express limitation, and can never be implied; but in wills they may be 
raised not only by actual limitation, but also by implication : (1 St. 0. 
351, 8th edit. ; 2 Jar. Wills, 458, &c.) 

Q. — Can the owner of an “estate in fee simple in land convey the land 
to A., a bachelor, for life, with remainder to his son for life, and if not 
why ? 

A. — ^He may do so ; there is no breach of the rule against perpetuities 
here. Had A. been unborn, the limitation would have been bad, or if 
there had been a limitation superadded to that of the unborn son ; (see 
Will. E. P. 276, 13th edit.) 

Q. — What is a contingent remainder ? Show the technical creation of 
one. 

A. — Contingent remainders are those limited either to an uncertain 
person or upon an uncertain event. As a limitation to A. for life, 
remainder to the first son of B., who has then no son born ; here is a 
contingent remainder, for it is not certain that B. will ever have a son ; 
(see 1 St. 0. 322, 8th edit. ; Will. E. P. 265, 13th edit.) (a) 

Q . — Will a chattel interest support a remainder ? 

A . — ^It will support a vested remainder, (h) as if a person seised in fee 
grant lands to A. for twenty years, and after the determination of the said 
term to B. and his heirs ; here A. is tenant for years (a chattel interest), 
and B. has a vested remainder. But a contingent remainder, if it amounts 
to a freehold, cannot be limited after an estate for years, or any other par- 
ticular estate less than a freehold : (1 St. 0. 320, 322, 325, 8th edit.) 

Q. — Can a limitation be good as a contingent remainder which would 
be void for perpetuity as an executory interest ? and, if so, give an 
example. 

A. — If lands be given to A. for life, and after his decease to such son 
of A. as shall first attain the age of twenty-four years, as a contingent 
remainder the estate is well created ; and if A. has a son who attains 
twenty-four before A.'s death it becomes vested. Such a limitation 
would be void by way of executory interest, as it might infringe the rule 
against perpetuities ; (see Wms. E. P. 273, 13th edit.) 

Q. — It is said of a freehold that it must always be vested in somebody. 
Show how this doctrine has affected the law of real property. 

A. — In consequence of this rule a contingent remai nder formerly failed 
if it did not vest during the continuance of the particular estate, or 

(а) By 40 & 41 Viet. c. 33, a contingent remainder created after the passing of the 
Act (2nd Aug. 1877) in the event of the particular estate determining before the con- 
tingent remainder vests, is capable of taking effect if it would have been valid as a 
aprin^ng or shifting use or executory devise or other limitation, had it not had a 
sufficient estate to support it as a contingent remainder. 

(б) A lease at will is not such an interest as will support it. 
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immediately that it determined. This has now been removed by 8 & 9 
Viet. c. 106, s. 8, and 40 &41 Viet. e. 33. 

Q , — State the difference between a remainder and a reversion. 

A , — In addition to what has been already stated, they dj^er in this 
respect, that the former always has its origin in express grant, whilst the 
latter arises incidentally by operation of law in consequence of the grant of 
the particular estate. But it is said that a remainder chiefly differs from 
a reversion in this : That between the owner of the particular estate and 
the owner of the remainder no tenure exists, as there does between the 
particular tenant and the reversioner : (see Will. R. P. 244, &c., 13th 
edit.) 

Q, — State the difference between a remainder and an executory devise, 
and between an executory devise and a conditional limitation. 

A. — A remainder differs from an executory devise in the following par- 
ticulars : — 1. A remainder may be created either by deed or will, an 
executory devise (a) by will only. 2. A remainder requires a particular 
estate to support it, and must await the regular determination of such 
particular estate ; whereas an executory devise may be limited to com- 
mence in J'ulnro without any preceding estate to support it, and if there 
be a preceding estate, may operate to the absolute determination of such 
interest. 3. A remainder, as such, cannot be limited after a fee simple, 
but an executory devise may : (see Fearn. Cont. Rem. 10, 14, 225, 504, 
&c., and notes by Butler.) 

The distinction between an executory devise and a conditional limitation 
is slight : a conditional limitation, as such, arises under the Statute of 
Uses, and in a deed is also known as a shifting use, and operates to abridge ' 
or determine a preceding estate on breach or non-performance of a con- 
dition annexed thereto. Such a limitation in a will would be designated 
as an executory devise. But it is not necessary that an executory devise- 
should be limited after a prior estate on condition ; (Fearn. Cont. Rem. 17, 
272, 504.) 

Q . — Distinguish a condition subsequent from a conditional limitation. 

A, — “A condition subsequent'’ on its breach avoids the previous estate, 
but at common law entry was necessary by the grantor or his heirs to- 
avoid it ; but this is not necessary in the case of ‘‘a conditional limita- 
tion ” where the preceding estate determines on the happening of the event. 

Q , — State the rule in Shelleijs case. 

A . — Whenever an estate of freehold is given, and by the same convey- 
ance or will an ulterior estate (whether mediately or immediately) is 
limited to the heirs of the same person in fee or in tail, such ulterior estate 
vests in that person himself in the same manner as if it had been expressly 
given to him and his heirs. The word heirs " being ti word of limitation 
and not of purchase : (L. 0. Oonv. 148 ; 1 St. 0. 330, 8th edit. ; Will. R. 
255, 13th edit.){b) 

(а) For a definition of an executory devise, see post tit. “ Testamentary Alien- 
ation.” 

(б) This rule is thus humorously stated in Coke’s Rep. in verse : 

“ Shelley, whose ancestors a freehold take. 

The words (his heirs) a limitation make.’* 
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Q . — Where is the rule to be found ? 

A. — It is originally reported in the 1st Coke’s Reports, 104 a ; but it 
will also be found in any of the text-books on the principles of con- 
veyancing : (see them cited ante,) 

Q. — If real property be limited to A. for life, remainder to B. for life, 
remainder to the right heirs of the body of A., with remainder to the right 
heirs of B., what estate do A. and B. take respectively ? 

A, — A. will take an estate tail, subject to B/s life estate, and B. will 
take the remainder in fee, under the rule in Shelley's case. 

Q. — B. granted the manor of Stoke to A. for life, with remainder to 0. 
and the heirs of his body, with an ultimate remainder to the right heirs 
of A. ; he also demised an adjoining farm to A. for the term of ninety-nine 
years, limiting the reversion in like manner to 0. and the heirs of his 
body, with an ultimate remainder to the right heirs of A. What estate 
or interest has A. in each case ? 

A. — In the first case A. will take an estate in fee simple, subject to the 
intervening estate tail to C. and the heirs of his body. This is by the 
rule in Shelley s case. In the second case, as no estate of freehold is 
limited to A., the rule does not apply, and A. has an interest for a term of 
ninety-nine years only. 

Q. — Is there any, and what difference between a limitation of an estate 
to E. F. for life, with remainder to the heirs of his body , and a limitation 
to Q. H. for life, with renaainder to his first and otter sons successively 
and the heirs of their respective bodies ? 

A. — Yes ; in the first case E. F. takes an estate tail under the rule in 
Shelley's case {supra) ; but the second limitation being to the heirs of the 
bodies of his sons respectively, G. A. takes only a life estate, and his sons 
estates tail successively. 

Q . — Explain accurately the effect of the following : — 1. Grant to A. 
for life, remainder to B. for life, remainder to the heirs of A. 2. Grant 
to A. for life, remainder to the heirs male of B. 3. Grant to A. and B. 
(ha'>band and wife) and 0. jointly, remainder to the heirs of the body of 
D. remainder to the heirs of A. 

A. — 1. Here A., by the rule in Shelley's case^ has an estate in fee simple, 
subject to the intervening life estate of B. 

2. A. takes a life interest. B.*s heirs a remainder in fee contingent on 
B.’s dying in A.’s lifetime. The reversion in fee being left in the grantor. 

3. D.’s heirs of his body have an estate tail (contingent on D.’s death in 
the lifetime of the others), £yad subject to A. and B.’s life estate in one 
moiety of the property (husband and wife being but one person they take 
only a moiety), and O.’s in the other, what would otherwise have been a 
joint tenancy is only a tenancy in common, through the accession of interest 
to A. by the ultimate remainder to his heirs, and which gives A. the fee 
subject to the preceding estates. 

By 40 & 41 Viet. c. 33, if the grants were subsequent to 2nd of 
August, 1877, the contingent remainders to B.’s heirs male, and to D.’s 
heirs of body might take effect, although B. and D. did not respecti vely pre- 
decease the tenants for life, - . 
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Q. — A. on liis marriage limited a freehold estate to the use of himself 
for life, with remainder to the use of his first and other sons successively 
in tail, with remainder to the use of B. in fee. Is either and which of the 
above remainders vested or contingent ? 

A , — The limitation of the remainder to the use of B. is a vested 
remainder. But the limitation of the remainder to the use of the sons of 

A. is a contingent remainder for the reasons stated ante : (Will. B. P. 
255, 269, 13th edit.) 

Q. — Why were limitations to trustee to preserve contingent remainders 
formerly necessary, and why are they no longer required ? 

A. — They were formerly necessary, because, if the particular estate 
had been prematurely determined by the voluntary act of the tenant for 
life, the contingent remainder would have been destroyed. They are no 
longer required, because th e 8 & 9 Viet, c. 106, s. 8, enacts that a 
contingent remainder shaTTbe capable of taking effect, notwithstanding 
the determination by forfeiture, surrender, or merger, of any preceding 
estate of freehold in the same manner in all respects as if such determina- 
tion had not happened: (see 1 St. C. 328, 8th edit.; Will. H. P. 281. 
285, 13th edit.) 

Q. — In limitations in strict settlement, was the estate limited to trustees 
to preserve contingent remainders vested or contingent ? State the reason 
for your answer. 

A. — The estate given was vested. For otherwise, if the particular 
estate had been prematurely determined by forfeiture, surren der, or 
^mergei^, the contingent remainders“w5uT3"Have been "llesti'oy I'd ; beca usiT a" 
contingent remainder of freehold requires a freehold to support it : (see 
Will. 1?. P. 285, 13th edit.) But now see 40 & 41 Viet. c. 33, note («), 
ante, p. 191. 

Q . — An estate is limited to A. for life, with remainder to the first and 
other sons of B. in tail, with remainder to 0. in fee. A dies, leaving B. 
and C. surviving, but B. is still unmarried ; to whom does the estate 
devolve ? 

A . — The remainder to the sons of B. in tail is a contingent remainder 
wdiich must vest during the continuance of the particular estate, or the 
moment it determines, therefore if A. dies before the birth of a sou to 

B, , the estate will go over to 0. at once. The 8 & 9 Viet. c. 106, s. 8, as 
above shown, provides a remedy for the premature determination of the 
particular estate by forfeiture, surrender, and merger, but not in case of 
death : (1 St. C. 330, 8th edit. ; Will. B. P. 269, 281, 318, 13th edit.) 

If the contingent remainder were created after 2nd August, 1877, now. 
by 40 & 41 Viet. c. 33, it might take effect as a shifjting use or execi 
tory devise, in case B. had a son bom within twenty-one years of A.’s 
death. 

Q. — What was the advantage of taking a conveyance of a reversion by 
lease and release, instead of by grant ? 

A. — Because it saved the expense, in future investigations of the title, 
of proving the existence of a particular estate at the time the reversion 
was conveyed as such (Watk. Con. 193, n. Cov. edit.), and obviated the 
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Kjonsequences of tlie mistake if it turned out that the estate was not in 
fact a remainder or reversion : (2 Sm. 0. Comp. 744, 4th edit, (a) 

Q. — ^What are the requisites to produce a merger of an estate ? 

A . — There must be a greater and less estat e meeting in the same 
erson in the S ame right, without aqy in termadi ale estai^e, w hich will at 

Tests merged in the greater if the latter be the 

more remote : (I St. 0. 313, 8th edit. ; Will. R. P. 283, 13th edit.) ($) 

Q. — If a tenant in tail becomes also possessed of the immediate re- 
mainder or reversion in fee, expectant on the determination of his estate 
tail, by failure of his own issue, will the estate tail merge in the fee ? 
State the reasons for your answer. 

A , — The estate tail will not merge in the fee ; for it is preserved and 
protected from merger by the operation and construction, though not by 
the express words of the statute De Donis, 13 Edw. 1, c. 1 : (Will. R. P. 
283, 13th edit. ; 1 St. C. 313, 8th edit.) 


ESTATES m SEVERALTY, JOINT TENANCY, TENANCY IN 

COMMON, AND COPARCENARY, &o. 

Question. — What is an estate in severalty ? 

A7iswer. — An estate held by a man in his own right only, without 
any other person being joined or connected with him in point of interest 
during his estate therein ; (1 St. C. 335, 8th edit. ; Will. R. P. 105, 13 'S, 
13th edit.) 

Q. — Who are joint tenants ? and why are joint tenants so called ? 

A. — Where an estate is acquired by two or more persons in the same 
land by the same title (not being a title by descent), and at the same 
period, and without any words importing that they are to take in distinct 
shares, they will take the estate as joint tenants : (I St. C. 330, 8th edit ) 
Joint tenants are so distinguished, as they have a unity of 2^ossessio7i, a 
unity of intei'est, a unity of titlej and a unity -of time in the commencement 
of their title : (Will. R. P. 135, 13th edit.) 

Q. — What is a tenancy in common ? 

A . — A tenancy in common is where two or more hold the same land, 
with interest accruing under different titles ; or accruing under the same 
title (other than descent), but at different periods ; or conferred by words 
of limitation importing .that the grantees are to take in distinct shares ; 
Cl St. C. 348, 8th edit. ; WRl. R. P. 138, 13th edit.) 

Q. — By what thr^e means may there be tenants in common ? 

A. — 1. By express limitation. 2. By the destruction of a joint tenancy, 
as if one of two joint tenants alienates his interest to a stranger. 3. By 
the destruction of an estate in coparcenary, as if one of two coparceners 
alienates her share to a stranger : (1 St. 0. 349, 8th edit.) 


(а) Previons to 8 & 9 Viet. c. 106, an estate in possession in corporeal hereditJt- 
ments could not be conveyed by grant. 

(б) By the 1873 Act, s. 26, sub-s. 4, there will be now no merger at law where 

the beneficial interest is not merged in equity. ^ 


1^6 OOirVEYANOINO, AND LAW OF REAL AND PERSONAL PROPERTY. 

Q . — How is an estate in coparcenary created, and what persons are 
nsually coparceners ? 

A. — An estate in coparcenary always arises by descent. Females are 
usually coparceners ; (1 St. 0. 343, 8th edit ; Will. E. P. 104,^th edit.) 

Q . — Of what two sorts are coparceners ? Why are they called co- 
parceners ? 

A. — Coparcenary arises either by common law or particular custom. 
By common law, as where a person seised in fee simple or fee tail dies, 
and his next heirs are two or more females — in this case they shall all 
inherit. Coparceners by particular custom are where lands descend, as in 
gavelkind, to all the males in equal degrees, as sons, brothers, uncles, &c. : 
(I St. 0. 343, 8th edit.) 

According to Littleton, parceners are so called because they always 
could be compelled to make partition : (Sect. 241 ; Will. E. P. 104, 13th 
edit.) But so now can joint tenants and tenants in common : (see 8t. C. 
sup. ; Will, sup).) 

Q. — A freehold estate devolves upon two sisters in fee as tenants in 
common ; what is the denomination of their tenancy ? They have no 
brother, but have another sister, and one of the two sisters die intestate ; 
who would be entitled to the deceased sister's estate ? 

A. — As stated in the qiiestion, it is a tenancy in common. K the 
deceased sister left no issue or parent living, her share would descend upon 
the other two sisters as co-parceners, subject to husband’s curtesy, if any : 
(St. C. ch. viii.) 

Q. — Do estates held in joint tenancy, tenancy in common, and copar- 
cenary, differ in any and what essential particulars ? 

A, — Yes, in the following: Among joint tenants there is a unity of 
title and of time in the commencement of their title. But as to tenants 
in common, neither of these requisites is necessary, and only the foimer 
amongst coparceners. The title of joint tenants and tenants in common 
arises by purchase, that of coparceners by descent. Among joint tenants 
there is an entirety and equality of interest ; they being seised per vnif et 
per tout ; and there exists the jus accrcscendl, or benefit of survivors'll ip, 
between them. Tenants in common and coparceners are each seised of a 
distinct though undivided share which need not be equal ; and there is no 
benefit of survivorship between either : (1 St. 0. ch. viii.) 

Q- — If land should be given to A. and B., man and wife, and their 
heirs, what would their estate be called ? 

A. — An estate by entireties {infra). 

Q* — ^What is the distinction between a joint tenancy and a tenancy by 
entireties ? 

A, — ^An estate by entireties is that given to husband and wife and their 
heirs. They are seised per tout et non per my ; whereas joint tenants are 
seised per my et per tout, and may, without the assent of the other, convey 
an undivided moiety of the estate. But neither husband nor wife can 
dispose of any part of the inheritance without the consent of the other ; 
(1 ISt. 0. 338, 8th edit. ; Will. E. P. 135, 228, 13th edit.) 



ESTATES IN SEVERALTY, ETO. 


197 


Q. — ^When two persons, not being partners, purchase an estate out of 
their own money, in equal shares, and take a conveyance of the estate 
simply to themselves in fee, what is the effect of this conveyance at law 
and in equity ? and what difference would it have made if the purchase- 
money had been contributed in unequal shares ? 

A. — ^In the first case put they will hold the estate as joint tenants, 
both at law and in equity. But in the second, on the death of either of 
them, there will be no survivorship in equity, they will be deemed to be 
purchasers in the nature of partners, and to have intended to hold the 
-estate in proportion to the sum which each advanced ; but it was otherwise 
at law : (St. Eq. § 1206.) 

Q. — A., B., and 0. are brothers, A. being the eldest ; B. and 0. become 
joint tenants of land in fee simple ; B., without C.’s knowledge, conveys 
his undivided moiety in fee to D. by way of mortgage — B. then dies ; does 
0. on B.*s death take the entirety, or does a moiety (subject to the mort- 
gage) descend on A. as B.’s heir-at-law ? 

A . — The mortgage, being an absolute conveyance, will sever the joint 
tenancy, and 0. and D. will hold as tenants in common, and on B.’s death 
intestate his share will descend to A., his heir, subject, of course, to the 
mortgage. 

Q.— Distinguish an estate held in joint tenancy and coparcenary as to 
the inheritance. 

A , — Where an estate is held by two joint tenants in fee, the inheritance 
will, on the death of one descend to the survivor ; because joint tenants 
are seised per my et p>er tout. But coparceners have distinct though un- 
-divided shares, and on the death of one intestato, her share will descend 
upon her heir-at-law: (Will.-E. P. ch. vL pt. 1.) 

Q. — A testator devises land to A. and B. and their heirs. A. dies in- 
testate leaving a son, and afterwards B. dies intestate leaving two daughters, 
one of whom dies intestate, leaving a son. Who can convey the land to a 
purchaser ? 

A . — The surviving daughter of B. and the son of the deceased daughter 
are the proper parties to convey the land. The limitation to A. and B, 
was one in joint tenancy ; and the two daughters of B. were coparceners, 
amongst whom there is no right of survivorship : (Will. E. P. 104, 477, 
13th edit.) (a) 

Q. — What is the proper form of conveyance from one joint tenant to 
another, and why ? 

A. — The legal possession or seisin of the whole of the lands belongs to 
each one of the joint tenants of an estate of freehold ; no delivery can 
therefore be made lo him of that which he already has. The proper form 
-of assurance between joint tenants is accordingly a release by deed, and 
this release operates rather as an extinguishment of right than as a con- 
veyance ; for the whole estate is already supposed to be vested in each 

(a) This question can also be answered from the above. Land is conveyed to 
A., B., and 0., their heirs and assigns. A. dies leaving a son. B. dies next, also 
leaving a son ; and 0. dies last, leaving three daughters. How does the land descend 
-on the respective deaths of A., B., and G. intestate. 
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joint tenant, as well as his own proportion. And in the Norman-French^ 
with which our law abounds, two persons holding land in joint tenancy" 
are said to be seised per mie et per tout (Wms. E. P. 137, 13th edit.) 

Q. — If there be three joint tenants in fee simple, and one'^f them 
releases his share to another of the three, what is the effect of such 
release, and what are the estates or interests of the various parties after 
such release ? 

A , — If one of three joint tenants releases his share to one of his com- 
panions, though the jointure is destroyed as to that part, yet the two 
remaining parts are still held in jointure, and subject to the right of 
survivorship ; therefore, as to one-third part of the property, the release 
holds it as tenant in common with his companion ; but, as to his remain- 
ing interest as joint tenant : (see 1 St. C. 343, 8th edit.) 

Q. — Three brothers, tenants in common, prior to the Lease and Eelease- 
Act, 1841, conveyed part of their estate to each brother in severalty by 
deed of release only. Can such a deed be supported as a good con- 
veyance ? 

A.— No ; as tenants in common (unlike joint tenants who can release) 
having separate titles must make mutual conveyances as between strangers : 
(Will. E. P. 139, 13th edit.) 

Q. — Can one tenant in common of a single house or a single field 
separate his interest from that of the other tenant in common, and how 
in each case ? 

A , — A tenant in common might formerly have had a decree for parti- 
tion although there were but one house or one field. But the court would 
frequently decree a pecuniary compensation to one in order to make up 
his sha re to its proper value, where the estate could not conveniently^ 
^ividedlnto equal parts : (St. Eq. §§ 654, 657.) And now the 31 & 32 
Viet. c. 40, enables the court to order a sale of the property in a case like 
that given by the question ; (see posty Div. Eq. tit. Partition.’") 

Q* — How may a joint tenancy, or a tenancy in common, be severed? 

A. — A joint tenancy may be severed : — 1. By partition. 2. By aliena- 
tion without partition ; as if one joint tenant conveys his estate to a third 
person, and creates a tenancy in common ; or releases his share to the 
other, and turns it into an estate in severalty. (a) 3. By an accession of 

interest ; thus, if there were two joint tenants for life, and the inheritance 
is purchased by or descends upon either, it is a severance of the jointure : 
(1 St. C. 341, 8th edit.) 

A tenancy in common may be dissolved : — 1 . By partition. 2. By 
uniting all the titles and interests in one tenant, by purchase or otherwise, 
which brings the whole to one severalty ; (1 Bt. 0. 352,^ 8th edit.)(6) 

Q. — State the various methods of partition between tenants in common 
and joint tenants, distinguishing between the circumstances to which each 
method is specially applicable. 

A. — Tenants in common and joint tenants may effect a partition, — 1 , 

(а) An agreement to sell amounts to a severance, in equity. 

(б) As to partition under the Inclosure Acts, see 8 & 9 Viet, o. 118, ss. 147, 160^ 
and Amendment Acts. 
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By mutual agreement when all parties are sui juris, 2. By application to 
the Court of Chancery when the parties are not agreed. In each of these 
cases, mutual conveyances of their respective undivided shares must be 
made in orde r to carry the petition into complete effect. With respect to 
joint tenants these conveyances ought to be in the form of release, but 
tenants in common make mutual conveyances as between strangers. The 
partition must be by deed. 3. When the parties are under disability by 
application to the Inclosure Commissioners for England and Wales, who 
may make orders under their hands and seals for the partition and exchange 
of lands which are effectual without any further conveyance or release : 
(Will. E. P. 138, 13th edit.) 

Q. — A. and B. are joint tenants in fee. A. devises his real estate and 
dies before B. Is the joint estate severed by the devise ? 

A . — No ; a devise by a joint tenant of his share by will is no severance 
of the jointure : (1 St! C. 34278th edit.) “ 


INCORPOEEAL HEEEDIT AMENTS, &c. 

Cluestlon . — What are incorporeal hereditaments ? And state the several 
sorts. 

Answer , — An incorporeal hereditament is a right issuing out of a thing 
corporeal, or concerning or annexed to, or exercisable with the same. 
TIk}}^ are of three kinds — appendant, appurtenant, and in gross, 
Advowsons, commons, ways, offices, annuities, and rents are all incorporeal 
hereditaments : (1 St. C. G4G, 8th edit.; Will. E. P. 11, 241, 324, 13th 
edit.) 

Q. — What is '^an appendant incorporeal hereditament? ” and give an 
example of one. 

A . — It is one which passes by a conveyance of the hereditaments to 
which it is appendant, as an advowson, when not separated from the 
manor, is appendant and passes by a grant of the manor : (Will. E P. 
324, 13th edit.) 

Q. — How are corporeal and incorporeal hereditaments respectively 
conveyed ? 

A. — Since the 8 & 9 Viet. c. 106, s. 3, there is practically no distinc- 
tion in their mode of conveyance ; both being usually conveyed by deed 
of grant. Formerly corporeal hereditaments wer e said to lie jji livei'i i 
and incorporeal in grant : (Will. E. P. 241, 13th edit, ; see also 25 & z 
Viet. c. 53.) 

Q. — To what class of property does a right of sporting belong ? and 
how can the owner convey it to another ? 

A, — It is an incorporeal hereditament, and can, therefore, only be con- 
veyed by deed of grant. 

Q. — Under what description of property do “ offices,’* as the office of 
sheriff, coroner and the like, fall ? 

A, — ^‘Offices” are a species of incorporeal hereditaments: (2 St. C. 
622, 8th edit.) 
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1. Commons f Bents, 

Q.— State tlie chief differences between an income derived from rent 
and from interest on money lent on mortgage. 

The leading distinctions are these : 1. Rent is an incHtporeal 
hereditament and real estate ; interest, personal estate. 2. Rent (service) 
accrues as an incident of tenure ; interest does not : and the former may 
be of money or other chattels ; interest is of money only. 3. Rent did 
not formerly accrue de die in diem^ and therefore at common law there 
was no apportionment. But now, by the 33 & 34 Viet. c. 35, s. 1, rents 
are apportionable, like interest on money lent. So rent (with a few 
exceptions) can only issue out of things corporeal ; interest may arise from 
real or personal estate. 4. Rent is liable to both property tax and land 
tax ; interest to property tax only. 5. Rent can be distrained for at 
common law ; interest cannot : (see CluvUs case, L. C. Conv. in notis, 233, 
Srd edit.) 

Q. — State concisely the meaning of the terms intercommon, and com- 
mon of estovers. 

A, — Intercommon is where the commons of two adjacent manors join, 
and the inhabitants of both have immemorially fed their cattle promis- 
cuously on each other’s common. Common of estovers is a Hberty of 
taking necessary wood for the use or furniture of a house or farm from off 
another person’s estate, and may be claimed by grant or prescription ; 
(Holth. L. D. 2nd edit.) 

Q. — State the several kinds of rights of common, and explain the dif- 
ferences between them and their respective modes of transfer. 

A , — There are five sorts of common : common of pasture, common 
of piscary, common of turbarj^ common of estover, and common in 
the soil. 

1. Common of pasture is the principal and most frequent sort, being the 
right of feeding one’s beasts on another’s land, and it is either appendant, 
appurtenant, because of vicinage, or in gross. Appendant is the right of 
the copyholders of a manor to put upon the wastes of the manor their 
commonable beasts. This is matter of universal right, and arose from 
necessity. Appurtenant ariseth from no connection of tenure or necessity, 
but arises from grant or prescription, and may be annexed to lands in 
other lordships, and extend to other than commonable beasts. Because 
of vicinage, where the inhabitants of two townships adjoining usually 
intercommon with one another, the beasts of each straying into the 
other’s fields without molestation. The above pass by transfer of the land. 
Common in gross, which is annexed to a man’s person, being granted to 
him and his heirs by deed or by prescriptive right, as to the parson of a 
church, and requires a deed for its transfer. 

2. Common of piscary is the liberty of fishing in another man’s water, 
and is transferred by deed. 

3. Common of turhaiy is a liberty of digging turf upon another man’s 
ground. It may arise either by grant or prescription, and may be either 
appurtenant to a house for fuel for it, when it passes by transfer of the 
house, or in gross, when it passes by deed. 

4. Common of estovers is a liberty of taking necessarv wood for the use 
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or furniture of a houee or farm from off another’s estate. It arises 
either by grant or prescription, and passes by the transfer of the house or 
farm. 

5. In addition to the above there is also common in the soil, which 
consists of digging for coals, minerals, stones, and the like : (see 1 St. 0. 
648 et seq.y 8th edit.) 

Q , — What is a rent-sock ? 

A, — A rent-sock {ixdditus siccns), a dry or barren rent, so called because 
no distress could formerly be made for it. But now the 4 Geo. 2, c. 28, 
6. 5, gives a remedy by distress for rent-seck in the same manner as rent 
reserved upon lease. It is a separate incorporeal hereditament : (Will. 
E. P. 331, 13th edit. ; 1 St. C. G74, 8th edit.) 

Q. — What is a rent-charge, and how created ? 

A. — A rent-charge arises on a grant by one person to another of an 
annual sum of money puyilble"but of cerlain lanas, in which the grantor 
may have an estate. For this purpose a deed or will is absolutely necessary ; 
for a rent-charge, being a separate incorporeal hereditament, cannot be 
created or transferred in any other way : (a) (Will. B. P. 332, 13th edit.) 

Q. — ^What change has recently been made in the law with reference to 
a release from a rent-charge or judgment, and how and when was such 
change made ? 

A . — Formerly a release of a part of lands charged with a rent- charge 
was a release of the whole of the lands from such charge, for the law held 
them entire and indivisible. The same principles appear to apply to a 
judgment : (Langley’s notes to 22 & 23 Viet. c. 35.) But this Act (passed 
13th August, 1859) now provides that such release shall not extinguish 
the wliole rent-charge, but shall only bar the right to recover it out of the 
hereditaments released. Also that the release from a judgment of part of 
the hereditaments charged therewith shall not affect the validity of the 
judgment as to the hereditaments remaining unreleased (see sects. 1(>, 
11); but the right of parties interested not concurring in such release are 
reserved. 

Q. — What is the effect of the purchase of any part of the land charged 
with a rent-charge by the owner of the rent-charge? 

A. — Before the 22 & 23 Viet. c. 35, if the owner of the rent-charge 
purchased part of the lands charged, that operated as a release of the 
whole of the lands charged (Will. B. P. 339, 13th edit.); and it is pre- 
sumed that this will still be so, notwithstanding the above Act : (Pask, 
Judg. 89.) 

Q . — May a rent-dharge be granted in fee or limited by way of use in 
fee ? Is it or not necessary or usual to give a power of distress, and what, 
if any, other power for securing payment ? Give briefly, but substantially, 
a form of such grant. 

A. — ^A rent-charge may be granted in fee at common law, or limited 
in fee by way of use, but it cannot be newly created by bargain and sale. 

(o) Unless created by will or settlement it should be registered in the Common 
Pleas ; (18 Viet. c. 16.) 


202 CONVEYANCING, AND LAW OF BEAL AND PEBSONAL PBOPEBTY. 

It is usual, but not necessary, to give a power of distress. A power is also 
added, enabling tbe grantee to enter after default and receive the rents 
until tbe arrears are satisfied ; (1 Sm. Comp. 22, 4tb edit. ; Will. E. P. 337, 
13th edit.) 

The form would run thus : — Date. Parties. Eecitals. Testatum eon- 
taining consideration and grant of rent-charge charged upon the property 
described and receipt clause. Habendum. Uses. Covenant to pay rent- 
charge. Powers of distress and entry, (a) Covenants by grantor for title : 
(Prid. Conv. 364, 9th edit.) 

Q. — How does the rent that is reserved in a lease differ from a rent- 
charge ? 

A. — The former, called a rent-service, accrues in connection with tenure j 
usually attended by fealty due to the reversioner, and for the recovery of 
which the common law gives a right of distress, and it may be created in 
certain cases by words only. The owner of the rent-charge has neither 
seigniory nor reversion, and, consequently, claims no fealtj?-, and formerly 
required an express clause of distress ; and this rent must be created by 
deed unless given by will ; (1 St. C. G73-4, 8th edit.) 

Q , — What length of adverse possession will create a good title to lands? 
And does it make any, and what difference, if the original owner was a 
minor when the adverse possession commenced ? 

A. — Formerly tiventy years’ adverse possession from the time the right 
to bring an action to recover the land first accrued created a good title 
unless the original owner were a minor when the adverse possession com- 
menced, in which case ten years further were allowed from the time of 
his attaining his majority ; but no longer period than forty years was 
allowed in any case : (3 & 4 Will. 4, c. 27, ss. 16, 17.) By 37 & 38 Viet, 
c. o7, since 1878 the respective periods are reduced to twelve, six, and 
thirty years. 

Q. — What is the extreme period for which a person can bring an action 
to recover land or rent ? 

A. — The extreme period is now (as above shown) within thirty years 
next after the time at which such right first accrued : (37 & 38 Viet, 
c. 57.) 

And only six years’ arrears of rent can be recovered (see Sug. E. P. 
Stats. 16, 71, 133) ; but by 3 & 4 Will. 4, c. 42, where the rent is secured 
by an instrument under seal, twenty years' arrears may be recovered : (see 
Brow. E. P. Stats. 61, 62.) 

Q. — Define an easement. 

A. — An easement is a right which tends rather to the convenience 
than the profit of the claimant, as a right of way or water : (1 St. 0. 647, 
8th edit. 

Q. — Define positive and negative easements. 

A. — When the duty laid upon the owner of the servient land is merely 
not to do something, as not to shut out his neighbour’s light, the ease- 


(a) In instruments coming into operation after Slat Dec. 1881, this will be 
unnecessary ; (44 & 46 Viet. c. 41, s. 44. 
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ment is said to be negative ; if it consists in forbearance, in pemaitting^ 
another to do wbat, but for the easement, be will not be entitled to do, 
as to allow another to walk across one’s land, the easement is said to bo 
aflSrmative : (see Su7*y v. Pigot, and notes L. 0. 0. 166, 8th edit.) As to 
the negative easement of lateral support and the time for acquiring it, see 
the important case of Angus v. Dalton (4 Q. B. Div. 162, and H. of L. 44 
L. T. Eep. 844.) 

Q. — ^Explain the meaning of the following terms : Servient tene- 

ment,” '^Dominant tenement.” 

A. — The tenement in favour of which an easement is created is called 
the dominant tenement,” that over which it is created is called the 
“ servient tenement.” 

Q. — How may easements, such as rights of way, or of drains, or of 
water, be created de novo, and how acquired by prescription ? 

A, — They are acquired de novo by deed of grant, or from necessity ; 
and by prescription by an uninterrupted enjoyment for the times men- 
tioned ivji'd (and see 44 & 45 Viet. c. 41, s. 62). 

Q. — A. commences to work a brickfield at one extremity of his land, and 
builds a house at the other extremity. Fifteen years afterwards, one 
adjoining owner digs brick-earth on his own land so near to that of A., 
and to such a depth that a portion of A.’s brickfield falls into the hole. 
Another adjoining owner, with the intention of building on his own land,, 
digs out foundations so near as to injure A.’s house. What are the rights 
of A. against the adjoining owners ? 

A, — A. would have a right of action against the adjoining owners for the 
damage sustained, if his own buildings had not contributed to the subsi- 
dence ; for every landowner^ independently of prescription and as an 
original right incident to property, is entitled to so much lateral support 
from his neighbour’s land as is necessary to keep his soil in its natural state ; 
and he has no pi’imti facie right to overburden his own land by buildings 
and then to require an extraordinary amount of support by his neighbour’s 
land, {a') If, however, his buildings, although of recent erection, do not 
contribute to the subsidence — that is to say, if the facts show that the 
subsidence would have occurred even if the building had not been erected 
— he is entitled to full damages in case of their being destroyed or injured 
by subsidence caused by subterraneous workings under the adjoining lands : 
(1 Dart’s V. & P. 368, 5th edit.) 

Q. — What are the rights to running water (1) above the surface, and 
(2 ) under the surface, and to light and air ? How may they be prejudiced, 
and how protected | 

A. — The owner of the land through which a watercourse runs must not 
injure the quality of the water, nor sensibly diminish its quantity, nor aa 
against those above can he dam up the water to their inconvenience ; and 
an action will lie for diverting it ; but the right to flowing water, ex jure 
natures only prevails where it has a defined course, and does not extend to 

(a) But this right may be obtained by prescription, see Angus and Co, v. Dalton 
and the Commissioners of Her Majesty's Works and Public Buildings (47 L J. Q. 
163; on appeal 43 L. T. Rep. 225, and H. L. 44, L. T. Rep. 844.^ 
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water flowing over or soaking t hrong h land befor e it has found 

its way into a definite nfflianner : {Chasemore v. Bicliar^r^ H. of HL. Oas. 
349 ; Dart’s V. & P. 337, 4th edit.) With regard to light, there must be 
some building in respect of which it can be claimed, and the right extends 
not only to light sufficient for the use to which the tenement is for the 
time being applied, but also to light sufficient for any purposes for which 
it may reasonably be used : {Ih. 332, 333.) Rights to light become 
absolute after twenty years’ uninterrupted enjoyment ; they may be 
prejudiced by interruption, which must be done for a year. Rights of 
water are primd facie valid after twenty years’ uninterrupted enjoyment, 
but may be defeated within forty years on proving grant, licence, or 
absence or ignorance of the parties interested in opposing the claim, and 
their agents, during the whole time that it was exercised : (Ih, 334.) 

Q. — State the periods of the statutable limitation of time for enforcing 
claims on land, after the right accrued, in case of rights, to rights of 
common, right of way, and of water, and right to the use of light respec- 
tively. 

A , — The 2 & 3 Will. 4, c. 71, enacts that, where there has been an 
uninterrupted enjoyment of a right of common for thirty years next after 
the right of action accrued, the prescriptive right is not to be taken away 
except in case of disability ; but no action can be brought after sixty 
years, which is indefeasible. The time for enforcing rights of way and 
water is twenty years, and no action can be brought after forty years : (see 
1 St. 0. G89, et seq., 8th edit, and supra.') 

Q , — Can you specify the four Statutes of Limitation as to real propert^^ 
and trace the growth of the doctrine ? When does the last statute come 
into operation, and what time does it fix as the limit for recovery of land 
or rent in possession and in reversion ? 

A. — At common law to establish a title by prescription there must have 
T^een a usage from time immemorial — (commencement of the reign of 
Richard I.) 

This, by 32 Hen. 8, c. 2, was reduced to sixty years. 

2 & 3 Will. 4, c. 71, further reduced the period in the case of 
easements. 

3 & 4 Will. 4, c. 27, in the case of land or rent. 

And by 37 & 38 Viet. c. 57, which came into force on January 1st, 

3 879, proceedings must be taken to recover land or rent within twelve 
years after the right accrued, and within six years after disability ceasing, 
not exceeding thirty years from the right accruing. The object of the 
•different Acts has been to shorten the periods within which actions must 
be brought to recover real property ; in case of reversions the time is 
limited to twelve years after the right to enter accpied, or six years 
after the reversion vests in possession, whichever is the longer : (see 
sect, 2.) 

Q. — What are the conditions of enjoyment necessary to establish a pre- 
scriptive claim ? 

A , — The conditions necessary to establish a prescriptive claim at com- 
mon law are : — 

1 . The title must be always founded on the actual usage of enjoying 
the thing in question. 
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2. The enjoyment must have been constant and peaceable {nee vi, nec 
clam, nec precario), 

3. There must have been a usage from time immemorial, which period 
in law commences from the time of Rich. 1 ; proof for twenty years will be a 
presumption of this. (See now, however, 2 & 3 Will. 4, c. 71, set out 
below.) 

4. Every prescription must be both certain and reasonable. 

5. All prescription at common law must be laid either in a man and 
those whose estate he hath in certain lands, which is called prescribing in a 
que estate, or it must be in a man and his ancestors. 

6. A prescription in a que estate must always be laid in him that ia 
tenant of the fee. A tenant for life, for years, or at will, cannot prescribe 
by reason of the imbecility of their estate. 

7. A prescription cannot be for a thing which could not be raised by 
grant. 

8. What is to arise by matter of record cannot be prescribed for. 

9. A person having title to anything by prescription is not to be con- 
sidered as being himself the purchaser so as to make it descendible to hia 
general heirs according to the ordinary rule of inheritance. 

Statute 2 & 3 Will. 4, c. 71, provides, with respect to rights of common 
and all other benefits to be taken and enjoyed from or upon any land— 
with the exception of tithes, rents and services — that after an enjoyment 
of them by any person without inteiTuption for thirty years, the prescrip- 
tive claim shall not longer be defeated. 

An enjoyment for sixty years, with or without the knowledge of tho 
adverse party, renders the claim absolute and indefeasible. 

This statute also makes similar provisions with regard to ways and 
easements — the periods constituting a prescriptive right being, however, 
twenty and forty years respectively ; and an uninterrupted enjoyment of 
lights for twenty years constitutes an absolute and indefeasible right tc 
them, any local usage or custom to the contrary notwithstanding. (See,, 
fully, Sury v. Figot, in notis, Tudor’s 0. C., and 1 Stephen, ch. xxxiii.) 

Q. — A. has been in possession for twenty years of copyhold lands to 
which he has never been admitted, and during that period has done no act 
to acknowledge the lord’s title. What is the effect of such possession 
on the copyhold title ? 

A. — In Walters v. Webh (L. Eep. 5 Ch. App. 531), it was held that the 
Statute of Limitations applied to bar the claim of a copyholder who had 
been out of possession more than twenty years where the lord had seised 
quousque, and it is conceived that the Acts would operate conversely in 
favour of the quasi copyholder in the event of his refusing or neglecting 
to take admittance and retaining possession for the statutory period 
without any acknowledgement of the lord’s title : (Dart’s V. & P. 404, 
5th edit.) 

Q. — If a testator charge his personal estate with payment of his debts, 
within what time must creditors enforce their claim ? Is there any, and 
what, difference if the debts be charged on the real estate ? and again 
if there be an express trust to pay debts out of the real estate ? 

A. — The charge on personalty makes no difference as to the time 
within which creditors must enforce their claim (six years, simple con- 
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tract ; twenty years, speciality). Where charged on the real estate, by 
87 4c 88 Viet. c. 57, s. 8, the action must be brought within twelve years 
after the time specified therein, and by sect. 10 the existence of an express 
trust will make no difference. 

Q . — ^When lands adjoin a river, to whom does the soil of the river pre- 
eumptively belong, and does it make any difference whether the river be a 
tidal one or no ? 

-4. — The soil of one-half of the river to the middle of the stream is pre- 
«umed to belong to the owner of the adjoining land. But if it be a tidal 
river the soil up to high-water mark appears presumptively to belong to 
the Crown : (Will. E. P. 329, 13th edit.) 

Q* — Describe the rights of riparian owners, and the restrictions to 
which they are subject 

-4* — Every riparian proprietor has a primet facie right to fish the stream 
in front of his own land, and to use it for his own purposes in any manner 
not inconsistent with the exercise of a similar right by the proprietors of 
land above or below ; but he can neither as against those below injure the 
quality of the water, nor sensibly diminish its quality, nor as against 
those above can he dam up the water to their inconvenience ; and an 
action will lie Tor diverting the water, even without proof of specific 
hijnry. The right to divert and use the stream for the purpose of irriga- 
tion is a question of degree which cannot be precisely defined ; but depends 
upon the application of the above general principles to the particular 
case : (1 Dart. V. & P. 33 G, 4th edit.) 

Q. — In whom is the ownership of the seashore below high-water mark 
vested as a general rule, and what exceptions may there be to such rule ? 

-4. — The ownership is presumptively in the Crown ; but grants of parts 
of the seashore have frequently been made to subjects ; and such grants 
may be presumed by proof of long-continued and uninterrupted acts of 
ownership : (Will. E. P. 329, 13th edit. ; Attorfie?/- Genera I y. Jones, 6 L. T. 
Eep. N. S. 655.) 

Q» Cive a succinct form in substance of a grant in fee de novo of an 
easement. For instance, a right of passage of water or other easement, 
with the proper covenants on the part of the grantee in respect of the 
easement granted. 

Date. Parties. Eecitals. Testatum containing consideration and 
^ant of the easement in the mode it is to be enjoyed, and the rights inci- 
dent. Habendum. Covenants by grantor that he has good right to grant, 
for quiet enjoyment and for further assurance Covenants by grantee to 
use the easement according to the grant, and to make good any damage 
done : (1 Prid. Conv. 405, 9th edit.) 

Q. — Can a right of way be conveyed ; and, if so, how ? 

A, It can be conveyed by a deed of grant as pointed out ante, 

2. Tithes and Advowsons, 

Q*““Of what do great and small tithes consist j and what is a tnodnSf 
and what a tithe-rent charge ? * 

.4.— Great tithes consist in general of com, peas, beans, hay, and wood ; 
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small tithes consist of all other predial, together with personal and mixed 
tithes, k modus is a composition for tithes, which has existed from time 
immemorial. A tithe rent-charge is a payment in lieu of tithes on the 
land being discharged from the same under the Tithe Commutation Act : 
(Holth. L. D., 2nd edit.) « 

Q. — ^Is a rent-charge payable to the rector or vicar under the Tithe 
Commutation Act fixed, or does it vary; and, if it varies, how is the 
amount to be ascertained ? 

A. — The rent-charge is fixed, but the amount payable yearly in respect 
thereof varies with the price of corn. The amount is ascertained by the 
Oovernment average of corn, &c., as published in the London Gazette 
for the last seven years : (see 6 & 7 Will. 4, c. 71 ; Will. B. P. 34D, 13th 
edit.) 

Q. — Where, under the Tithe Commutation Acts, tithes have been merged 
by an owner, in fee simple of both the tithes and the land out of which 
they are issuing, and he afterwards sells the land as tithe or rent-charge 
free, must he deduce his title to the tithes ? 

A. — ^Yes, at present ; though the tithes should be extinguished under 
the above Acts, the early title to them must be produced : (Sug. Cone. V. 
267.) For the vendor of the land must show that he had a right to merge 
the tithes : (Shel. Tithes, 255.) 

Q.— -What is an advowson, and how may it be acquired, and what right 
does it confer on its owner ? 

A. — An advowson is the perpetual right of presentation to a church or 
ecclesiastical benefice. It may be acquired by a private individual by his 
building a church and endowing it ; by purchase (in its technical sense), 
and by descent. It may be acquired by the bishop by lapse, by the Crown 
by lapse, and by forfeiture on simony being committed. The owner or 
pair on has no interest in the tithe or glebe, merely a right of nomination 
from time to lime as the living becomes vacant : (2 St. C. 717 et seq., 8th 
edit.) 

Q. — What are advowsons and rights of next presentations ? Under 
what circumstances may they be legally bought by laymen and clerks 
respectively ? 

A, — ^For an advowson see swpra, A next presentation is the right to 
present to a living when it next becomes vacant, and is personal property. 
Both laymen and clerks may buy either an advowson or next presentation 
when the living is full. But a clergyman may not buy a next presentation 
and present it to himself, though he may do the latter if he has bought 
the advowson. • 

Q. — How are advowsons severally denominated ? 

A. — ^Advowsons are of two kinds — a!ppendant gross. Appendant, 

where it is annexed to a manor so that, if the manor were granted to any- 
one, the advowson would go with it. In gross, where it is severed from 
the manor to which it was appendant. Advowsons are also of rectories or 
vicarages, and either presentative, donative, or collative : (see Holth. L. D. 
2nd edit. ; 2 St. C. 718, 8th edit.) 



208 OOKVBYAKOINO, AND LAW OF SEAL AND PHESONAL PBOPBBTY. 

Q, — ^What is tlie difference between an advowson presentatire and an 
advowson donative f 

A. — An advowson presentative is one where the patron presents, the 
bishop institutes, and the incumbent inducts himself. A donative^ is 
where the patron’s deed of donation alone is sufficient to complete the in- 
cumbent’s title, and is quite independent of the bishop : (Will. R. P. 342, 
13th edit.) 

Q. — What are the obligations and rights of a lay rector with reference 
to the chancel of the parish church ? 

A * — In the absence of contrary custom, he is under the obligation of 
repairing the chancel. He has the freehold in it to the same extent only 
as he has in the church and churchyard. He is entitled to the chief pew 
therein, but cannot, as a right, make a vault or affix a tablet therein with- 
out leave of the ordinary. So the vicar and parishioners have a right to 
use the chancel for the celebration of the Holy Communion and the 
solemnisation of marriage : (Cripp’s Church Laws, 443, 4 th edit. ; Griffin 
V. Beightcm, 8 L. T. Rep. N. S. 500: 9 Ih. 814 ; Ckurton v. Frewin, 14 
Ih, 840 ; 2 St. C. 716, 8th edit.) 

Q. — An owner in fee of an advowson having presented to the living dies 
intestate, leaving a son A., and a daughter B., by his first wife, and a son 
C. by his second wife, A. dies intestate, and afterwards the incumbent 
dies ; who is entitled to the advowson, and why ? 

A, — Presuming A. dies without issue, C., his half-brother, will be en- 
titled to Ihe advowson as heir to his father from whom the descent must 
be traced, because A., having taken the advowson by descent, is not the 
purchaser : (3 & 4 Will. 4, c. 106, ss. 1, 2 ; Brow. R. P. Stats, 166, 167, 
and notes.) 

Q . — Who is entitled to the glebe, and great and small tithes, and what 
duties or obligations attach to the ownership of any of these properties ? 

A. — The parson of the church is entitled to the glebe and tithes. If 
the advowson be an appropriated one there will generally be both rector 
and vicar. The rector usually takes the great tithes and the vicar the 
small tithes. The rector of an appropriated advowson may be either lay or 
ecclesiastical, but as appropriator has not the cure of souls within the 
parish, which duty falls on the vicar. As to the obligations attendant 
thereon, see supra. 

Q . — What is the estate or interest of a parson ” in the church lands, 
and by what tenure does he hold them ? Distinguish between a rector and 
a vicar. 

A. — The interest is a life interest in the glebe, tithes, and other dues 
thereof. The tenure is a freehold or frankalmoign ; but the fee thereof is 
in abeyance. A rector of a non-appropriated advowson is of necessity a 
spiritual person, and has a cure of souls in the parish, with the exclmive 
titles to all tithes, glebes, &c. If the advowson be appropiiated, besides the 
rector, there is generally a vicar, and the rector may be lay or ecclesiastical, 
but (as appropriator) has not the cure of souls within the parish, which is 
vested in the vicar thereof, who takes only a portion of the emoluments : 
(2 St. 0. 680, et seq., 8th edit.) 
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Q. — ^What was the origin of vicarages, and what constitutes th^ 
difference between a vicarage and a rectory ? 

A » — The rector has a right to all the tithes of the parish, but wher 
grants of tithes were made to monastic houses or other spiritual corporations, 
it was provided by statutes of Richard 11. and Henry IV. that the vicar, 
who performed the spiritual duties of the parish, should be sufficiently 
endowed where the tithes were thus appropriated. The tithes thut 
separated from the vicar are called great tithes, whilst those to which the 
vicar is entitled are called small tithes : (Will. B. P. 345, 13th edit.) 

Q . — What will be the effect as regards merger of subjecting a tithe rent- 
charge by a settlement to the same limitations as the land out oi which i1 
issues, and is anyone who may be entitled under such settlement able tc 
control such effect ? 

A. — The effect of such limitations will not cause the tithe rent-charge 
to merge in the land ; but in this case the tenant for life in possession oi 
both land and tithe-rent charge (as well as the tenant in fee or in tail' 
may by deed or declaration under hand and seal confirmed by the seal ol 
the Tithe Commissioners, merge the tithe rent-charge : (6 & 7 Will. 4 
c. 71, s. 71, and 1 Viet. c. 64, ss. 1, 3 ; Burt. Comp. pi. 1214, and note. 

Q . — May an advowson be aliened for any estate, and may the nexi 
presentation or any number of presentations be granted away ; and if the 
grantee of the next presentation does not dispose of it in his lifetime or by 
will, in whom will it vest ? Can the right of presentation to a churcl: 
that is void be by any means aliened ? 

A. — An advowson may be aliened for any estate. So the next or any 
given number of presentations may be granted away. If the owner of the 
next presentation dies intestate, it will, being a chattel real only, vest in his 
administrator. The next presentation cannot be bought when the living 
is empty, the laws against simony forbidding it; (see jPor v. Bishop oj 
Chester, L. 0. Conv. 135, and notes ; Will. It. P. 346, 13th edit.) 

Q . — If an advowson descends to coparceners, how and by whom is the 
presentation to a living to be made ? 

A. — If the sisters cannot agree in the presentation, the oldest sister is 
entitled to present alone upon the first vacancy, and so on, according to 
seniority : (Burt. Comp. pi. 1243 ; Fox v. Bishop of Chester, L. 0. Conv. 
156, in notes.) 

Q. — If two or more persons are seised of an advowson as joint tenants, 
how and by whom is the presentation to be made ? 

A . — Joint tenants before partition ought to join in presentation ; but 
the bishop may accept the presentation of any of them as made on 
behaK of the rest : (Burt. Comp. pi. 1224 ; Fox v. Bishop of Chester, 
sup,) 

Q , — Can an advowson or an ecclesiastical benefice be charged, and if 
so, how ? 

A, — An advowson may be mortgaged by the patron by deed of 
grant, subject to redemption, &c. ; (Coote, Mort. 33, &c., 3rd edit.) 
But the incumbent cannot charge his living in any way save for the 

r 
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ptcrpose of building or repairing the parsonage house : (Hughes* Oonv. 
818, 319.) 

Q, — An advowson is mortgaged in fee — ^the incumbent dies ; who has a 
right to present, the mortgagor or mortgagee ? Give the reason why the 
right of presentation is in the one or the other. 

A, — Substantially the right of presentation is in the mortgagor (see 
Jory V. CoXf Prec. Oh, 71 ; and notes to Fox v. Bishop of Chester ^ mp.) ; 
for the mortgagee is bound to present the nominee of the mortgagor ; the 
mortgagor being considered, in equity, as the real owner : (Ooote, Mort. 
83, 3rd edit.) 

Q.— The legal estate in an advowson is vested in trustees. State what 
are the rights respectively of the trustees and their cestui que ti'ust, and 
explain them. 

A.— As the trustees have the legal estate they must present, but they 
are bound to present the nominee of the cestui que trust : (1 Sm. Comp. 
32, 4th edit.) 

Q. — A. contracts to sell to B. the next presentation of a living. After 
contract signed but before completion of purchase the incumbent dies. 
Who has the right to present ? 

A. — The vendor, in whom is the legal estate, must present ; but he is 
bound to present the nominee of the purchaser on his completing his 
purchase. This must be done within six months, or the presentation will 
lapse to the bishop ; (Dart. V. & P. 1004, and see notes to Fox v. Bishop 
of Chester, ante.') 

Q. — A. is seised in fee of an advowson — the incumbent dies — then A. 
dies without having presented to the living ; who, on A.’s death, is entitled 
to present ? 

A . — The personal representative of A., and not his heir, is entitled to 
present to the living ; for when the vacancy occurs in the lifetime of the 
patron, and he dies before presentation, it (being as it were fruit fallen) is 
considered as personal and not real estate (a) (1 Sm. Comp. 36,4th edit. ; 
2 St. 0. 719, 8th edit.) 

Q. — What length of title should be shown to an advowson, and state 
the reasons for your answer ? 

A. — The title to an advowson should be carried back one hundred 
years. The reason for this is, that the stat. 3 & 4 Will. 4, c. 27, enacts 
that (inter alia, see sect. 30) no action shall be brought after the lapse of 
one hundred years from the time at which the clerk obtained possession 
adversely to the right of the claimant ; (Sect. 33 ; Brow. R. P. Stats. 49, 
oO, 51.) 

Q. — In what cases, and in favour of what persons, are covenants to 
resign a living legal ? 

A. — ^When the patron is entitled to the advowson as his private pro- 
perty, he may, by the 9 Geo. 4, c. 94, present any clerk, under a previous 


(a) But it is to be observed, had A, himself been the incumbent, as also patron, the 
right of presentation would be in his heir, for here the avoidance and descent happen 
at the same thne : (Sm. sup,) 
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agreement (or covenant) with him for his resignation in favour of any one 
person named, or one of two, each being by blood or marriage an uncle, 
son, grandson, brother, nephew, or grand-nephew of the patron beneficially 
entitled. One part of the agreement must be deposited within two 
calendar months in the office of the registrar of the diocese, and the 
resignation must refer to the engagement, and state the name of the 
person for whose benefit it is made : (see Will. R. P. 343, 13th edit.) 

Q. — State generally the law of simony. 

A . — Simony is the corrupt presentation of any one to an ecclesiastical 
benefice for money, gift, or reward ; so called from the resemblance it is 
said to bear to the sin of Simon Magus. Such a presentation is void, and 
both giver and taker forfeit two years* value to the Crown, to whom also 
such void presentation passes : (2 St. 0. 722, 8th edit. ; Will. R. P. 346, 
13th edit.) 

Q. — A. purchases an advowson and on avoidance presents himself. A. 
purchases a next presentation, and on avoidance presents himself. Will 
either presentation be simoniacal ? 

A , — In the second case the presenta tion is simoniacal, this clearly 
coming within the statute of Anne. This statute is not, however, thought 
to apply to the case of a purchase by a clergyman of the entire advowson 
with a view of presenting himself : (Will. R. P. 346, 13th edit.) (a) 


3. Emhlementa, 

Q. — What is the meaning of the term emblements V* 

A , — ^Emblements are various vegetables, which, although affixed to the 
soil, are deemed personal property, and on the death of the owner of the 
land go to the executor or administrator as against the heir, reversioner, or 
remainder-man, but not as against a devisee or dowress : (Will, on Exors. 
713, 7th edit.) Those vegetables only which are raised annually by 
labour and manurance ( which are considerations of a personal nature) are 
called (Holth. L. D. 2nd edit.) 

Q. — D. is a rector, and has sown part of the glebe land with wheat, and 
dies before harvest time ; to whom will this crop belong, and what is such 
crop denominated? 

A . — The crop will belong to his executors, and is called emblements. 
But if the successor be inducted before severance, he is entitled to have 
tithe thereof : (Matt. Exors. 31, 2nd edit.) 

Q. — Tenant for life sows land in his own occupation, and dies before 
the crop can be severed. Who is entitled to such crop, and what is such 
crop called ? And suppose the tenant for life had leased the land, not 
under any express leasing power, and the lessee had sown it, what would 
be the consequence to the lessee ? and state any change in the law on this 


(а) Nor does it apply to the purchaser of a life interest in the advowson, who may 
present himself : (see WaUh v. jBtaAop of Lincoln, 44 L. J. 244.) 

(б) This question is answered by the above : "What change has recently been made 

in the law with respect to claims for emblements, where tenancies determine by the 
death of the landloi^ such landlord being tenant for life ? • 

p 2 
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A » — ^The executors of the tenant for life are entitled to the crop, as 
emblements. If the tenant for life had leased not under a power (a) and 
the lessee had sown, the lessee would be (or rather would formerly have 
been) entitled to the crop as emblements. For the 14 & 15 Viet. c. 25,. 
has made an alteration in regai'd to a lessee of a tenant for life or for any 
other uncertain interest of a farm at rack rent, by compelling such tenant,, 
on the determination by death or cesser of the estate of his landlord, to 
hold over until the expiration of the then current year’s tenancy (paying 
rent) instead of taking emblements, no notice being necessary to end the 
occupation : (see sect. 1 ; Will. E. P. 28, 13th edit.) 

Q. — State the legal rule or maxim, as quoted by Blackstone, applicable 
to the executors of a tenant for life claiming emblements. 

A , — The maxim is, Actus dei neniini facit wjuriam:** (2 Bl. 0. 122 ; 
stated 1 St. C. 256, 8th edit.) But if a tenant for life determine his 
own tenancy, he is not entitled to emblements. 

Q. — When is a tenant at will, or tenant at sufferance, on the termination 
of his tenancy entitled to emblements ? and has the tenant any time allowed 
him to take them, and what ? 

A . — If the tenant at will sows the land, and before the crop is ripe the 
landlord puts him out, he is then entitled to emblements, and the tenant 
is to have ingress, egress, and regress of the land for a reasonable time, 
to cut and carry away the corn, &c. But it is otherwise if the tenant 
determines the tenancy ; a tenant at sufferance is not entitled to emble- 
ments : (Oo. Lit. 55 ; Richai'dson v. Langridge, L. C. Conv. 13, in notes ; 
Will. B. P. 390, 13th edit.) 


COPYHOLDS. 

Question. — What are copyhold estates, and their most common incidents 
or qualities ? 

Amiver . — Copyhold estates are estates holden by copy of coui’t-roll. and 
in construction of law, at the will of the lord of the manor to which they 
belong, according to the custom of that manor. Their common incidents 
or qualities, are fines, rents, heriots, and suit of court, escheat and for- 
feiture to the lord, and his right to the mines, and minerals, and timber, 
the tenant’s limited power of leasing, and their peculiar mode of transfer : 
(Will. E. P. pt. 3, chaps. 1, 2 ; 1 St. C. ch. 22.) 

Q. — ^Explain the origin of copyholds, and by what statute was the 
further creation of manors prohibited ? 

A. — Copyholds are said to spring from the ancient tenure of villeinoge, 
which was originally absolutely at the lord’s will, and the services rendered 
in respect thereof were of the basest kind ; but the holding has, by imme- 
morial usage, grown into a customary right, and the services have been 
commuted into money payment. The further creation of manors was 
prohibited by the statute Quia emptores (18 Edw. 1) : (Scriv. Cop. 2, 3, 32, 
&c., 5 th 

(а) And see hereon 40 <fe 41 Viet. c. 18, s. 46. 

(б) This question is answered by the above : Can a freeholder constitute part of 
his estate a manor ^ Give the reason for your answer. 
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— What led to the passing of the statute Quia eniptoreSj and what 
was the effect of the statute ? 

A, — The evils arising from subinfeudation led to the passing of this 
statute, which stopped that practice by enacting that it should be lawful 
to every freeman to sell at his own pleasure his lands and tenements, but 
that the feoffee, the purchaser, should hold the same of the chief lord of 
the fee by the same services and customs as feoffor held them : (Will. 
E. P. 18, 13th edit.) 

Q. — State the difference between freehold and copyhold estates ? 

A. — They differ in regard to the estate itself : thus — (1), copyholds are 
technically held at the lord’s will ; (2), the tenants cannot commit waste, 
as the mines, &c., belong to the lord ; (3), they cannot lease the land for 
more than a year without the lord’s license or a custom ; (4), they are 
subject to quit-rents, fines, and heriots ; whereas incidents numbered 1, 2, 
and 3, do not attach to freeholds, and rarely those numbered (4), with the 
exceptions of an occasional quit-rent, and still less occasional heriot ; (5), 
they differ in their title and mode of transfer, which we need not here 
particularise : (1 St. 0. 62 G, &c., 8th edit.) 

Q. — Distinguish the following forms of tenure under a manor, (a) a free- 
hold, (b) a customary freehold, (c) a copyhold. 

A . — In freehold lands of a manor the freehold is in the tenant, who owns 
therefore the timber and minerals, the tenants hold and possess their own 
lands in fee subject only to the services due to their lord : (see Wms. on 
Seisin, p. 49.) 

In customary freeholds the freehold is in the lord, who owns the timber 
and minerals, and the estate is held by copy of court roll according to the 
custom of the manor, but not at the will of the lord : (Jh.) 

Whilst copyholds in addition are held at the will of the lord. 

Q. — ^What is a heriot ? claimable by whom, from whom, and when ? 

A , — A heriot is the best beast or other chattel which, by the custom of 
some copyhold manors, the lord has a right to seize on the death or 
alienation of his tenant ; but most usually on his death. However, the 
right of the lord is now confined to such a chattel as the customary law 
will enable him to take : (Scriv. Cop. 254, &c., 5th edit. ; Will. E. P. 368, 
13th edit. ; 1 St. 0. 629, 8th edit.) 

Q. — What is the meaning of copyhold — ^fine arbitrary ” as descriptive 
of the tenure of Blackacre ? and what is the practical effect of such 
tenure ? (a) 

A , — A fine due in respect of copyholds is said to be arbitrary when the 
sum payable depends upon the will and pleasure of the lord or other 
person having a right to assess it. But two years’ improved value of the 
land (after deducting quit-rent) has been in practice decided to be a reason- 
able fine on alienation or descent, and no more is allowed to be taken 
except under particular circumstances : (1 St. 0. 221, 627, 8th edit. ; 
Will. E. P. 358, 13th edit, ; Scriv. Cop. 219, 220, 223, 5th edit.) 


(a) Also^ asked thus ; Where by the ancient custom of a manor the fines are 
arbitraxy, is there any limit to the amount of fine which the lord can enforce ? 


214 OONVBTANOINa, AND LAW OP BEAL AND PERSONAL PBOPEBTT. 

Q. — ^By what assurance or assurances does a copyholder pass his estate 
to a purchaser or mortgagee, and is there any and what diffe^’ence in the 
form of assurance to a purchaser or a mortgagee ? (a) 

A , — A copyholder passes his estate to a purchaser by surrendering it to 
the lord, who regrants it to the purchaser on his subsequent admittance 
as tenant to the lord. A mortgage of copyholds is effected by surrender, 
in the same manner, but subject to a condition that, on payment by the 
mortgagor to the mortgagee of the money lent, together with interest, on 
a given day, the surrender shall be void. The mortgagee is, however, 
seldom admitted, until he wishes to enforce his secuiity, on account of his 
admission involving the payment of a fine, &c. : (see Will. E. P. 352, 
375, 533, 13th edit.) (d) 

— The lord of a manor mortgages it in fee, and afterwards, pending 
the security, purchases and takes surrender to himself in fee of copy- 
holds held of the manor. Will the mortgagee have the benefit of them 
as securit}^ for his mortgage debt ? Give a reason for your answer. 

A. — Yes; because any disposition of a manor, whether by way of 
settlement, mortgage, or devise, will carry with it any lands held of the 
manor that shall be subsequently purchased by and surrendered to the 
lord (Scriven on Copyholds, 8th edit., p. 30 ; and moreover a mort- 
gagor must not diminish the security : {King v. Lord Yarhovough, 3 
B&O. 91.) 

Q. — Suppose a purchased estate to be copyhold, at whose expense is the 
surrender to, and also the admission of, the purchaser ? 

A . — In the absence of any express stipulation, the purchaser is liable to 
the payment of the expense of the surrender and of his own admittance, 
and the fine payable thereupon : (see Sug. Cone. V. 420 ; Scriv. Cop. 218, 
5th edit.) 

Q. — If the vendor contract to surrender and assure a copyhold estate 
at his own expense, is he bound to pay the lord’s fine ? 

A , — No ; the title is perfected by the admittance, and the fine is not 
payable till afterwards ; (see Sug. Cone. V. 420 ; Scriv. Cop. 218, 5th 
edit.) 

Q. — A., the owner of a copyhold property in a manor where the custom 
of Borough English prevails, contracts to seU it, and then dies without 
having completed the sale, leaving several sons, and a will, which, however, 
is inoperative as to real estate. What must be done to give a good title 
to the purchaser, and would any expense caused by this fall upon him or 
upon A.’s estate ; and to whom should the purchase money be paid, and 
who would be proper parties to the ultimate surrender to the purchaser ? 

A , — The estate descends to the youngest son (arw^e,*p. 172), who must 
be admitted and surrender to the use of the purchaser. The purchase 
money is payable to the executor, who, with the parties, beneficially 
interested, should join in the usual deed of covenant for title. 


(а) Also asked thus : In the oaso/of a purchase of copyhold property, what acts are 
required to vest the estate in the purchaser? 

(б) A deed of covenants invariably acoompaniee the surrender of copyholds, either 
on a purchase or mortgage. 
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The fine on the admittance of the son will fall on A.*s estate ; and any 
other expenses occasioned to either side by the death of A. will have to be 
borne by that side. 

Q. — Explain the meaning of the phrase customary heir,” and give an 
instance. 

A, — The descent of an estate in fee simple in copyholds is governed 
by the custom of descent which may happen to prevail in the manor ; in 
some the custom of gavelkind prevails and in others that of Borough 
English. The phrase ** customary heir ” means, therefore, the person 
who, under the particular custom prevailing in such manors, or in the 
case of freeholders subject to such customs, is the heir, as distinguished 
from the heir under the Inheritance Act. 

Q. — A., in 1840, purchased the manor of Stoke, and died intestate, 
whereupon the manor descended to his son B., who purchased the copy- 
hold lands of one of the tenants of the manor, and died intestate. Who 
will be the stock of descent for the land purchased by B., and why ? 

A. — The copyhold lands being conveyed to the lord of the manor, the 
copyhold tenure was extinguished, but the lands continued to be and 
would pass as part of the manor (^St. Paul v. Dudley and Ward^ 15 Ves. 
1(57) ; consequently, as on B.’s decease A, would be the stock of descent 
for the manor, he would also bo so for the lan^gurchased by B. 

Q . — Sir John Chudleigh granted the manor of Hescot to trustees and 
their heirs to the use of William Dillon for ten years, with remainder to 
the use of Richard Chudleigh, his heirs and assigns for ever. Can you 
find any, and what, fault with these limitations ? 

A. — These limitations are unobjectionable. 

Q, — A., being a surrenderee of copyhold estate, but not admitted, 
assigns his interest to B. Is the lord compellable to admit B. on payment 
of a single fine ; and how would the case stand if, instead of a surrender 
to A., there had only been a covenant to surrender ? 

A. — In the first case put A. must be admitted and complete his title 
before he can pass a good title to B., and in such a case a double fine would 
be due. If there had only been a covenant to surrender to A., and he 
assigns that interest to B., B. may call upon A.’s vendor to surrender to 
him, and of course only one fine is due, as there is only one admittance : 
(see 1 St. C. 628 and note, 8th edit. ; Scriv. Cop. 117, 144, 199, 5th 
edit.) 

Q. — Describe, generally, the nature of customary freeholds. 

A . — These are a peculiar species of copyholds chiefly prevailing in the 
north of England. • The freehold and fee are both in the lord ; but they 
are not held at his will as copyholds are. In general, however, their inci- 
dents are similar to those of common copyholds ; thus, the tenant cannot 
grant a lease without his lord’s licence : (Co. Cop. s. 32 ; Will. E. P. 356, 
13th edit.) 

Q* — Describe how customary freeholds are conveyed inter vivos. 

A . — Customary freeholds are conveyed in some _______ 

instead of by surrender ; to complete the title, however, the tenant must 
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be admitted ; so they may be transferred by bargain and sale, and admit- 
tance: (see Burt. Comp. pi. 1283 ; Scriv. Cop. 414, &c., 5th edit.) 

Q , — Is there any mode by which a testator seised of copyhold estate, 
and intending that it should be sold after his decease, can avoid ihe 
necessity of the admittance of the trustees of his will and the payment of 
a fine by them before a sale can be effected, and, if so, how ? (a) 

A, — Instead of devising the copyhold estate to trustees to sell, the will 
should contain a mere direction that the trustees should sell the estates, 
as by so doing the purchaser will be at once admitted, and the fine and 
expense of the admittance of the trustees will be avoided. This mode, 
however, is only applicable where the copyholds are to be sold immediately 
after the testator’s death : (Scriv. Cop. 234, 5th edit. ; Will. K, P. 380, 
13th edit.) 

Q. — If copyholds are devised to three trustees, how is the fine on their 
ndmittance calculated ? 

A. — Trustees being joint tenants, pay but one fine. But the fine would 
be calculated thus : two years’ value for the first life, half of that on 
the second, and half of that sum on the third : (Scriv. Cop. 220, 222, 5th 
edit.) 

Q , — A devisee of copyhold estate dies without being admitted. Will a 
devise by him operate to pass it, and under what authority ? 

A, — A devisee of copyhold estate is empowered to devise his interest 
although not admitted by the 1 Viet. c. 26, s. 3 : (Will. R, P. 378, 13th 
edit. ; Burt. Comp. pi. 1289, n.) 

Q . — ^What is requisite to be done by a devisee of copyholds to complete 
his title ? 

A, — He must deliver a copy of the will to the lord, or his steward, or 
deputy, which, without presentment, is suflScient to authorise its entry on 
the court rolls, and the admittance of the devisee, without a court being 
held: (Will. R. P. 378, 13th edit.) 

Q. — Give the mode of creating and transferring equitable interests in 
copyholds on sale or mortgage ? 

A . — Although copyholds are not within the Statute of Uses, an 
equitable interest may be created by surrendering them to the use of 
trustees, as joint tenants, upon such trusts as will, in equity, effect the 
settlement required. The trustees are thus tenants to the lord, and have 
the legal estate. The cestni que trvst, therefore, cannot surrender his 
tenancy, as he has not got one, but he may assign his interest by deed. 
To this rule, married women and tenants in tail form an exception ; for 
the former may transfer their interest by surrender or deed, and the 
latter may bar the entail by the like means : (Will. R.,P. 381, &c., 13th 
edit.) 

Q. — If copyholds were devised to a trustee upon trust for A. for life, 
and after his death to B. absolutely, and B. should sell his remainder, by 

(a) Also asked thus ; In making the will of a testator who has both freeholds and 
copyholds which be wishes on his death to be sold and divided amongst his family, 
is there any and what course to be taken as to the copyholds preferable to a devise to 
trustees upon trust to sell, and if so, why preferable ? 
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wliat assurance should the property he conveyed to a purchaser, the 
trustee having been admitted ? 

A. — By deed of assignment for B. has only an equitable estate in 
remainder ; he cannot, therefore, surrender his interest. The purchaser 
should, in addition to the assignment, obtain a covenant from B. that he 
will surrender the legal estate when he obtains it, or get the trustee to do 
so on A.’s death. The title being eventually completed by admittance : 
(see Scriv. Cop. 144, 5th edit.) 

Q. — ^What is the effect of grants of copyholds made by a person who, 
having been tenant per autre vie of a manor, holds over after death of the 
cestui que vie^ and so becomes tenant at sufferance ? . Give reasons. 

A, — The grants may be avoided after the recovery of possession by the 
rightful lord. For whatever estate the lord may have in the manor he 
must be legitimus dominiis pro tempore : {lions v. Ai'tois, 2 Leo. 45 ; s. c., 
Ovv. 28 ; s. c. Mo. 236 ; see Scriv”. Cop. 77, 78, 5th edit.) 

Q. — A person having no right in a copyhold is admitted tenant by the 
lord ; what, if any, act by the person having the right will perfect the 
title of the person admitted ? 

A, — If the person having a right to be admitted releases that right to 
the person who has been wrongfully admitted, and who is in possession, 
it will operate as an extinguishment of such right : (see Co. Cop. s. 36 ; 
Scriv. Co. 131, 5th edit.) 

Q. — Of what tenure will an allotment under an Inclosure Act, made 
in respect of a copyhold estate, be, supposing the Act to be silent in this 
respect ? 

A , — An allotment in respect of copyhold lands, if made under the 
Commons Inclosure Act (8 & 51 Viet. c. 118), will be of copyhold tenure 
unless otherwise specified (s. 94), and by 17 & 18 Viet. c. 97, s. 8, the 
same is enacted with respect to copyhold rights ; formerly it was of free- 
hold tenure : (see Burt. Comp. pi. 1258, n.) 

Q. — To whom, in the absence of any special custom to the contrary, 
belong the timber and minerals upon and under the waste land of a 
copyhold manor, and to whom the timber and minerals under copyhold 
lands ? 

A. — To the lord in each case ; but as to the copyholder’s land, the 
lord cannot come upon it to work the mines or to cut the timber without 
the tenant’s consent : (see Will. R, P. 355, 13th edit. ; Scriv. Cop. 293, 
302. 

Q. — Could the court (equity division) make a decree for partition of 
copyhold estate as of freehold, and under what authority ? 

A, — Yes, under»the authority of the statute 4 & 5 Viet. c. 35, s. 85. 

Q . — Can the lord approve ” part of the waste lands of the manor; and, 
if so, under what law and to what extent, and subject to what restrictions, 
if any ? 

A , — Under the statute of Merton (20 Hen. 3, c. 4) every lord may 
inclose or approve ” against common of pasture so much of the wastes 
as he pleases, provided he leaves a suflSciency of common for the tenants : 
{1 St. C. 654, 8th edit. ; Scriv. Cop. 373, 5th edit.) 
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Q , — What leases can a copyhold tenant make ? 

il.— He can only grant a lease of the lands for one year ; and a demise 
for a longer term would cause a forfeiture to the lord, unless authorised 
by him, or by a special custom of the manor : (Will. B. P. 355, 13th edit.; 
40 & 41 Viet. c. 18, s. 56.) 

Q. — ^Can copyholds be entailed, and by what means ? 

A , — The statute De Donis does not apply to copyholds ; therefore they 
can only be entailed when there is a custom to that effect. In manors in 
which there is no custom to entail, a gift of copyhold estate to a man and 
the heirs of his body will give him an estate analogous to a fee simple 
conditional, which a freeholder would have acquired under such a gift 
before the passing of the statute De Donis: (Scriv. Cop. 44, &c., 5th edit.; 
Will. E. P. 362, 13th edit.) 

Q. — State the mode of barring legal and equitable estates tail in copy- 
hold lands, and the mode in which the protector of a settlement may give 
Ids consent to a copyholder barring his estate tail whether legal or 
equitable. 

A , — A legal entail in copyholds must be barred by surrender ; but if the 
entail be equitable then it may be barred either by surrender or deed. The 
surrender or deed requires no enrolment, except an entry on the court rolls 
of the manor. («) If the protector consents by 'deed, it must be executed 
either'at the time or before the surrender is made, and be entered on the 
court rolls. If the consent is not given by deed it must be given to the 
person taking the surrender, barring the entail : (see 3 & 4 Will. 4, c. 74, 
ss. 50-54 ; Will. E. P. 364, 13th edit.) 

Q. — What powers of alienation are possessed by tenants in tail of copy- 
holds held of manors (a) in which there is a custom to entail ; and (b) in 
which there is no custom ? 

A. — (a) The 3 &; 4 Will. 4, c. 74, now provides in this case a simple 
conveyance by surrender instead of the old cumbrous machinery of a 
customary recovery, or a forfeiture and regrant. 

(b) A tenant in tail where there is no custom to entail has an estate 
analogous to the fee simple conditional which a freeholder would have 
acquired under such a gift, before the passing of the statute De Donis, 
Before he has issue he will not be able to alien more than his life estate, 
but after issue is born to him he may alienate the whole estate : (Wms. 
E. P. 361-3, 13th edit.) 

Q. — Explain in a familiar manner the services rendered in respect of 
copyholds, and to whom ; and the reasons for the general discontinuance 
and commutation of such services into money pa 3 rmentg. 

A, — The services were rendered to the lord of the manor, and consisted 
of fines, heriots, rents, reliefs, and customary services ; also the lord's 
interest in the timber growing on the copyhold lands. The reasons for 
their discontinuance were, that they were found inconvenient to the copy- 


(a) The deed must, however, be entered on the court rolls of the manor within six 
months after the execution of the deed : (Honey wood v. Foster, 4 L. T. Ren. N. S. 
786 ; 9 W. R. 853.) ^ 



HUSBAND AND WITH — ^DOWEE, ETC. 


hold tenant, and without any sufficient corresponding advantage to the- 
lords : (Wm. E. P. 367, 13th edit.) 

Q. — Can the lord of a copyhold manor be compelled to enfranchise ? If 
so, in what case and by whom ; and how are the expenses of the enfran- 
chisement to be borne ? 

A. — ^By the 15 & 16 Viet. c. 51, it is provided that at any time after 
the next admittance to any lands on or after the 1st July, 1853, either the- 
lord or tenant may compel enfranchisement ; (see sects. 1, 30.) And the 
21 &; 22 Viet. c. 94, enacts that any lord or tenant of any lands, to which 
the last admittance took place before the 1st July, 1853, may compel 
enfranchisement ; but before the tenant can do so, he must pay or tender 
such a fine, &c., as would be due on admittance or death, and two-thirds, 
of the steward’s fees thereon. The party wishing to enfranchise gives 
notice to that effect to the other. The consideration to be paid to the 
lord for such enfranchisement (unless agreed to the contrary) is to be 
ascertained, under the direction of the copyhold commissioners, upon a 
valuation to be made as pointed out by the Act, to which the student is 
referred, {a) The award of enfranchisement is then made, and the cost 
thereof is to be borne by the party requiring it : (15 & 16 Viet. c. 51.) 

Q . — What elements of value are taken into account in arriving at the 
consideration money to be paid for the enfranchisement of copyholds ? 

A.— By 15 & 16 Viet. c. 51, s. 16, in making any valuation under this 
Act, the valuers shall take into account the facilities for improvement, 
customs of the manor, fines, heriots, reliefs, quit rents, chief rents, escheats, 
forfeitures, and all other incidents whatever, of copyhold or customary 
tenure, and all other circumstances affecting or relating to the land which 
shall be included in such enfranchisement, and all advantages to arise- 
therefrom, and shall make due allowance for the same. 


HUSBAND AND WIFE— DOWER, &o. 

Question . — What are the rights of a husband with respect to his wife’s 
freehold and copyhold estates ? (5) 

Answer . — All the real estate of the wife in possession, or falling intO' 
possession, and not settled to her separate use, is by law vested in the 

(a) The effect of it, however, is that when the rights to be computed consist of. 
heriots, &c., at fixed rates, or if the land be rated to the poor-rate at less than 20/. . 
per annum, the valuer is to be appointed by justices at petty session held in the divi- ■ 
fiion in which the manor is situate ; but in other cases by valuers, one appointed by the > 
lord, the other by the tenant. The commissioners have power to award enfranchise- 
ment on the terms of "the valuation, and may confirm the same, which confirmation is. 
to have the effect of a deed of enfranchisement under the provisions of the Copyhold 
Acts, and the award of enfranchisement under the seal of the Commissioners is made- 
conclusive evidence of the lord’s right to enfranchise. The consideration may be. 
charged upon the land, as may also the expenses, the latter to be discharged by 
periodical payments not exceeding fifteen years ; and the charges so made are to be- 
a first charge on the land, having priority over all charges, mortgages, and incum- 
brances whatsoever, except tithe commutation rentcharges, and charges for drainage- 
under the statute for that purpose. 

This question has also been asked in the Common Law Division. 
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iLUsband and wife during the coverture in right of the wife. The husband 
is entitled to the profits and management, and may lease it for twenty-one 
years, which will bind the wife and her representatives ; but, su jec ^^o 
"this, he cannot convey or charge the lands for an}^ longer period than w i 0 
his own interest continues. The husband is, under ceidain circumstances 
■{see post)} entitled to hold the wife’s land after her death as tenant by e 

curtesy: (see 2 St. C. 262 et seq,, 8th edit.) 

The above remarks, subject, however, to particular custom, apply to 

copyholds : (see L. T. p. 490, Aug. 10, 1861.) 

Q, — What are the most important alterations made in the law as to the 
property of married women by the Married Women s Property Acts ^ 

^.-_By 36 & 34 Viet. c. 93, all wages and earnings subsequent to the 
Act are made separate estate, and her investments in savings banks, and the 
funds, fully paid up shares, or stock in a joint-stock company, and fiiendly 
and benefit societies. &c., may be registered as separate estate. Her receipt 
alone is a good discharge for the above, and she may maintain an action 
for the same in her own name. With respect to a woman married after 
the Act, personal property to which she shall become entitled as next of 
kin or one of the next of kin of an intestate, or any sum of money not 
exceeding 200/. under any deed or will, shall belong to her for her separate 
use, and also the rents and profits of real estate descending to her (subject 
to any settlement affecting the same) ; but a husband shall not by reason 
of any marriage between the commencement of this Act and July 30, 
1874, be liable for the debts of his wife contracted before marriage, 
but her separate estate remains liable, and provision is also made for in- 
suring her own or husband’s life for her separate use. By 37 & 38 Viet, 
c. 59, a husband married after that Act is liable for his wife’s debts and 
liabilities before marriage to the extent that her property has, or might 
with reasonable diligence have, been received by him. 

Q . — ^When a husband acquires a freehold estate in right of his wife, 
who can grant valid leases thereof, for what term, and to whom may the 
rent be reserved, and with whom may the covenants be entered into ? 

A. — By 40 & 41 Viet. c. 18, s. 46, the husband can grant a valid lease 
•except of the principal mansion and the demesnes thereof, and other land 
usually occupied therewith, for any term not exceeding twenty-one years, the 
demise must be by deed, and the best rent reserved without fine. The rent 
should be reserved to the person or persons for the time being entitled to 
the premises in reversion immediately expectant on the said term. The 
lessee’s covenant should be entered into with the husband, his heirs and 
assigns, and also as a separate covenant with other the reversioner or re- 
versioners, his, her, and their heirs and assigns : (see Dav. Free, in Conv., 
vol. 5, p. 110.) 

Q.— What interest and power does the husband take in and over the 
following property of the wife : her personalty in possession, her chattels 
real, her choses in action ? and what effect has the death of husband or 
wife on this interest ? (a) 

(a) Also asked thus : A lady possessed of personalty, and with various debts owing 
to her, marries : what interest does the husband acquire by the marriage in and over 
the personalty and debts owing respectively, during the coverture, or in the event of 
his surviving her ? 
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A * — not settled to her separate use, the wife’s personal chattels in 
possession belong to the husband absolutely, with the exception of her 
paraphernalia. 

Her chattels real he becomes possessed of by marriage in her right, 
and he is entitled not only to the profits of them, but he may also dispose 
of them as he pleases during the coverture, and they are liable for his 
debts ; and if he survive her, they are absolutely his. But he cannot 
devise them by will ; and if he make no disposition of them in his life- 
time, and she survive him, they go to her, and not to his executors. 

The wife’s choses in action do not become the husband’s until he reduces 
them into possession ; and if he dies before this is done, they remain to 
the wife ; so, if she dies before he has reduced them into possession, they 
form part of her estate, to which the husband is entitled to administer, 
and BO become the owner thereof subject to payment of her debts : (seo 
2 St. 0. 2G2 et seq., 8th edit.) 

Q. — If a married woman is entitled to money secured by bond, and the 
husband dies in her lifetime before the amount due thereon is paid, who 
becomes entitled thereto ? 

A. — The bond being a chose in action of the wife’s not reduced into 
possession during the coverture, it survives to her : (see Chit. Cont. 155,. 
156, 11th edit. ; and supra.) 

Q . — If a husband and wife mortgage the leasehold estate of the wife, 
to whom will the equity of redemption belong if the husband survive the 
wife ; and to whom, if the wife survive her husband ? 

A. — ^Each will take it by survivorship: (see 2 Pow. Mort. 714, 5th 
edit. ; also Clark v. Burgh, 9 Jur. 679.) 

Q. — An English woman of full age, possessed of two leasehold houses, 
marries without a settlement, her husband alone mortgages one house and 
sells the other, receiving the mortgage and purchase moneys respectively ; 
he then dies in his wife’s lifetime. What are the rights (if any) of the 
widow to or against the mortgaged house, the sold house, and her 
husband’s estate respectively ? 

A. — The husband has perfect power to dispose of his wife’s terms of 
years (not settled to her separate use) either by sale or mortgage. The 
equity of I’edemption in the mortgaged house survives to the wife, but 
she has no claim against his estate ; (see Will. B. P. 408, 13th edit.) 

Q. — A. puts certain railway shares into his wife’s name, but continues 
to receive the dividends both during his wife’s lifetime and after her 
decease. On his death can the executor get the shares transferred into 
his name, and how ? 

A. — A.’s execufbr must first take out administration to A.’s wife’s 
estate, when he can obtain a transfer of the shares. 

Q. — If a man purchases stock in the joint names of himself and his 
wife, what power of disposition over it has he in his lifetime and by will ? 

A. — If a man purchases property in the joint names of himself and his 
wife, the presumption is that he intended an advancement to his wife, 
and they will be joint tenants during their joint lives, and the survivor 
can dispose of it by deed or will. In the case of stock, however, the 
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Bank of England allows a transfer by the bnsband alone of stock standing 
in the joint names of himself and wife. 

Q. — State the nature and principal incidents of separate estate, 

J., — Separate estate is property which a married woman, under certain 
circumstances, is entitled to retain for her separate and independent use : 
‘(Holth. L. D.) Its principal incidents are that it is free from the debts 
and control of the husband ; but the wife may alone, unless prevented, 
•assign or charge it with her debts. It may, contrary to the general ru e, 
be rendered inalienable during the coverture : (see Ttillet v. Armstrong y 
1 Beav. 1 ; Ilulme v. Tenant^ 1 L. C. Eq. 894, 2nd edit. ; Taylor v. Meadsy 
12 L. T. Eep. N. S. 6.) 


Q. — ^I have before me two deeds dated in 1860. Under one a married 
woman has a separate reversionary interest in land settled, with a power 
to sell and re-invest in the purchase of other estates. Under the other, a 
married woman has a like interest in land held upon trust for sale and 
conversion. In each case a sale has been made and the purchase moneys 
-are held in trust, and it is desired to effect a charge on them. Must the 
deed of charge be acknowledged in both cases or in one only, and if so, 
which ? Would the question be affected by the deed in either case, being 
the woman’s marriage settlement ? Can you give cases ? 

A In equity a married woman can dispose of her separate estate when 
the alienation is not restricted, either by instrument inter vivos not 
acknowledged under the Fines and Recovery Acts, or by will : (see Lord 
Westbury’s judgment in Taylor v. Meads, 34 L. J., N. S. 2(U>, Chan.) No 
acknowledgment of the assignment will therefore be necessary in either 
case, and only notice to the trustees in the latter, (a) 


Q.— Advise on the powers of alienation by deed or will which the wife 
of Sir John Plausible has over the following properties belonging to her : 
(a) A reversionary interest in a sum of stock passing under her late 
aunt’s will. 

{h) A like interest in 15,000/. London and North-Western Railway 
Stock, which will devolve to her absolutely on her husband’s 
death under the provisions of the settlement made on their 
marriage. 

(c) Over an estate in Middlesex, devised by her father to her separate 

use in fee simple. 

(d) Over an estate in the same county which descended to her as heiress 

of an uncle who died intestate. 

A. — (a) By means of 20 & 21 Viet. c. 57, Lady Plausible, if the will 
was made after 18.57, may, by deed executed with concurrence of her 
husband, and with all the formalities required by 3 85 4 Will. 4, c. 74, 
ejfectnally assign her interest to a purchaser. 

(5) The Act does not apply to interests taken under her marriage settle- 
ment, so Lady P. cannot bind herself surviving by any assign- 
ment of this stock. 


(a) This question was no doubt intended to test the student’s knowledge of con- 
version, and of the Act 20 & 21 Viet. c. 67, but from the question being improperly 
inuned, and applying only to separate use property, these points are immaterial. 
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(c) In equity Lady P. can effectually dispose, either by will or deed of 

the estate in Middlesex limited to her separate use : (see Taylor 

V. ilfeacfe, 34 L. J. (Oh.) 203.) n lx. s vy 

(d) Here, with the concurrence of her husband, and with the tormalities 

required by 3 & 4 Will. 4, o. 74, Lady P. can convey the fee by 

deed — ^but cannot dispose of the estate by will. 

Q._What purposes were served by the mode of conveyance called a 
fine, and whence did it derive its name? How are the like purposes 

served now ? . , , 

.—— A dne was used for barring an entail so far as the issue were con- 
cerned, but it did not affect remainders over ; R was also used by married 
women to pass their interest in real estate ; it was a fictitious action com- 
menced and then compromised by leave of the Court, whereby the lands 
in question were acknowledged to be the right of one of the parties. It 
was called a fine from its having anciently put an end as well to the pre- 
tended suit as to all claims not made within a year and a day afterwards — 
a summary method of ending all disputes, grounded on the solemnity and 
publicity of the proceedings as taking place in open Court. 

Fines were abolished by the Fines and Recoveries Act (3 &: 4 Will. 4, 
c. 74). An estate tail is now barred, so far as the issue are concerned, by 
deed enrolled in Chancery within six months of execution, without the 
consent of the protector, whilst a married woman conveys her interest in 
real estate by deed, in which her husband joins, she being^ examined 
separately from her husband as to her consent thereto, and it must be 
acknowledged before a judge of the High Court, or a county court, or 
two commissioners appointed for the purpose, A memorandum of the 
acknowledgment must be indorsed on the deed, and a certificate of it 
must be filed in the Common Pleas Office : (see Will. R. P . 49, 233, 
13th edit.) 

Q. ^A. and B. (two spinsters) were tenants in common in fee of a farm. 

A. married about ten years ago, B, married last month, and both their 
husbands are living. By what means, if by any, can the interests of A. 
and B. in the farm be effectually conveyed to a purchaser, and who are 
the necessary parties to the conveyance ? 

A. — A. and B., and their respective husbands, are the necessary paj:ties, 
and must join in conveying to the purchaser. The deed must be acknow- 
ledged by A. and B. : (see preceding answer.) 

Q. — How can a married woman convey her copyhold estates? Dis- 
tinguish as to the legal and equitable estate therein. 

A , — She disposes of her legal interest in copyholds by surrender, in 
which her husband joins, she being examined apart from her husband by 
the steward of the manor. But her equitable estate therein she may pass 
either by surrender or deed acknowledged : (1 St. C. 640, 8th edit. ; Will. 
E. P. 377, 382, 13th edit.) 

Q. — Does the statute 3 & 4 Will. 4, c. 74, apply to the equitable as well 
as to the legal estate of a married woman, or to leaseholds for years ? 

A . — ^It applies to both legal and equitable estates : (see sect. 77 ; but 
see Taylor v. Meads, to the effect stated, post) The husband may alone 
absolutely dispose of his wife’s leaseholds for years ; unless they be settled 
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to her separate use, and of her reversionary leaseholds if there is a chance 
of their falling in during coverture : {Donne v. Hart^ 2 Buss. & Myl. 363 
WUL B. P. 408, 13th edit.) 

Q. — Land is given to such uses as A., an unmarried woman, should 
appoint, and in default, to her in fee. Can a good title be made by A. 
after marriage without the concurrence of the husband, or what further is 
necessary to complete the conveyance ? 

A. — A good title can be made by A. without the concurrence of her 
husband, by exercising her power, if the power, at the time it is exercised, 
is valid and subsisting : (1 Sug. Pow. 184, 185, 194, 6th edit.) But if 
the power should have beffbme suspended or extinguished at the time it 
is attempted to be exercised, or if a married woman having also, as in the 
case put, an ownership in the lands, should convey them, omitting the 
formalities of the power, a good legal title cannot be made without the 
husband joins in the deed, and it be duly acknowledged by the wife : (3 
& 4 Will. 4, c. 74, s. 78.) 

Q- — State in detail the three interests which married women may pass 
by a deed acknowledged before a judge or commissioners. 

A. — 1. She maj', not being tenant in tail, dispose of or release lands of 
any tenure, or money subject to be invested in lands, or any estate, vested 
or contingent, which she alone or she and her husband have therein ; also 
release or extinguish any power vested in her in regard to any lands of 
any tenure, or in any such money, by deed acknowledged in which the 
husband joins : (3 & 4 Will. 4, c. 74, s. 77 ; 8 & 9 Viet. c. 106, s. 6.) 

2. She may also in the same mode disclaim any estate in any tene- 
ments or hereditaments in England of any tenure: (8 & 9 Viet. c. 106, 
8. 7.) 

3. She may also by deed acknowledged, &c., dispose of her rever- 
sionary interest in personal estate as detailed p. 225 : (20 & 21 Viet, 
c. 57.) 

Q. — If a power be reserved to a fe/nie sole, as such, to dispose of her 
estate by deed or will, can she exercise such a power during coverture ? 
State the proper mode of framing a power enabling her to do so in either 
case. 

A . — If the power be given to a feme sole, as such, it would seem that 
it cannot be exercised during coverture. For it is laid down that a 
power given expressly to a woman ' being sole * cannot be exercised by her 
during coverture : ” (1 Sug. Pow. 185, 6th edit.) It is usual in framing 
the power to expressly declare that the woman shall be at liberty to 
appoint whether covert or sole (see a form 2 Prid. Conv. 464, 9th edit.) 

Q. — In case of the settlement of real property in fee to the separate use 
of a married woman without restraint on anticipation, what is the extent 
of her power of alienating or charging the same 

A. — She has full power in equity to alienate or charge the property 
either by deed or will, without the consent or concurrence of her 
husband : (see Taylor v. Meads, 12 L. T. Bep. N. S. 6 ; Will. B. P. 227, 
13th edit.) 

Q. — If the property be given to the separate use of a woman then 
unmarried, will the restriction be valid on her subsequent marriage ? 
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A. — Yes ; property may be secured to an unmarried woman, witb a 
clause against anticipation, and in such a case it will be good against the 
marital rights of any future husband : (St. Eq. § 1384.) But it was 
formerly thought otherwise : (see Massey v. Parker, 2 Myl. & Ke. 174.) 

Q. — When real property is limited (not in contemplation of marriage) 
to the separate use of an unmarried woman, without power of anticipation, 
wliat are her rights in such property while she remains unmarried, and 
what are the rights of her husband in it, if she subsequently marries 
without a settlement ? 

A . — She is not thereby prevented from disposing of the property while 
she continues unmarried. But if she afterwards marries without a settle- 
ment, the clause against anticipation will operate, and the property will be 
free from the husband’s marital rights (St. Eq. § 1384 ; Sm. Man. 
§ 852); but by 44 & 45 Viet. c. 41, s. 39, with consent of the married 
woman, the court may by judgment or order bind her interest in such pro- 
perty if for her benefit.) 

Q. — Can a married woman by any, and what, means sever a joint 
tenancy of real estate ? 

A. — Yes, by deed acknowledged, &c. ; for the statute 3 & 4 Will. 4, 
c. 74, empowers her to dispose of any estate which she, either alone, or 
she and her husband in her right, may have in lands of any tenure : (see 
1 St. C. 474, 8th edit.) 

Q. — What powers has a husband over his wife’s reversionary clioses in 
iwtion or other reversionary interests in personal estate during coverture ; 
and what are the rights of husband and wife in the distinctive event of 
each surviving ? 

A . — The husband cannot alone dispose ef his wife’s reversionary chattels 
personal or chases in action, so as to exclude her right of survivorship : 
(8i. Eq. § 1413.) If the husband survives he will, as the administrator of 
his wife, be entitled to the property : (Matt. Exors. 40, 41, 2nd edit.) The 
husband and wife joining may, however, under the 20 &; 21 Viet. c. 57, 
assign their interest, as stated infra, 

Q . — What is the power of disposition given to the wife, with concur- 
rence of the husband, over the wife’s future or reversionary interest in 
personal estate by the Act affecting instruments made after 1857, and how 
to be exercised ? 

A. — By this Act (20 & 21 Viet. c. 57) a married woman may by deed 
dispose of her reversionary interest in personal estate to which she becomes 
entitled under an instrument made after 31st December, 1857 (except an 
interest taken under her marriage settlement), unless restrained from so 
doing by the instrument under which she takes. Her husband joins in 
the deed, which must be acknowledged as required by the 3 & 4 WiU. 4, 
c. 74. 

Q. — Suppose that a wife is entitled on the death of a tenant for life, 
now living, to a sum of stock now standing in the names of trustees, and 
that her husband makes an assignment of this reversionary interest to a 
purchaser. How will the benefit accruing to the purchaser by virtue of 
this assignment vary according as the husband, the wife, or th^ tenant 

• Q 
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for life, may happen to die first ? What would be the effect if an 
assignment of his life interest to the wife were obtained from the tenaiib 
for life ? 

A. — If the husband die first the wife is entitled to the reversionar/ 
interest. 

If the wife die first the husband takes it as her administrator, subject 
to the payment of his wife’s debts, and must then account for it to the 
purchaser. 

If the tenant for life die first the trustees may transfer the stock to tlie 
husband’s assignee, unless the wife issues a writ to enforce her equity to a 
settlement, in which case l\alf the fund will probably be ordered to be 
settled upon the wife and her children. 

It will make no difference if the tenant for life assign his interest to 
the wife, as it is contrary to the general principle of equity to allow the 
rights of parties to be effected by any merger or extinguishment of 
interest : (sec Will. P. P. lOth edit., p. 426.) 

Q. — Gan a husband convey his wife’s reversionary or contingent interest 
in leaseholds for years with or without his wife, or her reversionary 
interest in personal chattels ? 

A. — Subject to 33 & 34 Viet. c. 93, and to its vesting during the 
coverture, the husband may, and always could, without his wdfe's 
consent, convey her reversionary leaseholds for years : (St. Eq. §§ 1410, 
1413.) As to the latter part of this question, see suj)ra, 

Q . — What are a married woman’s powers of disposition over personal 
estate settled to her separate use absolutely ? 

A. — She has in equity full power to dispose of it at her pleasure, 
either by deed or will, if there be no restraint put upon its alienation by 
the instrument giving it to her (St. Eq. § 1393) ; unless it be reversionary 
property settled upon her or agreed to be settled upon her on her marriage : 
(20 & 21 Viet. c. 57.) 

Q. — Where a life interest in money is limited to an unmarried female 
for life for her separate use without power of anticipation, what are her 
powers over it while she remains unmarried ; and what are the powers of 
her and her husband, or either of them, after marriage, without a 
settlement ? 

A, — While she continues unmarried she is not thereby deprived of the 
powers of alienation ; but if she marries without a settlement the restraint 
on alienation will then attach, and, during the coverture, neither she, nc r 
she and her husband, will have any further power than that of receivii g 
the income as it grows due (but the court may bind her interest under 
44 & 45 Viet. c. 41, s. 39) : (awie, p. 225.) On her widowhood, however, 
her powers of alienation will again revive : (Will. P. B. 433, 10th edit.) 

Q , — If a married woman is appointed executrix of a will, what joint 
or separate powers have the executrix and her husband over the testator’s 
estate ? 

A, — She cannot accept the office without the consent of her husband, 
and having accepted it with his consent, she is unable, without his concur- 
rence, to perform any act of administration which may be to his prejudice ; 
whilst he, on the other hand, may release debts due to the deceased, or 



HUSBAND AND WIFE — ^DOWBB, ETC. 


227 


make assignment of deceased’s personal estate, witliout liis wife’s concur- 
rence ; for as the general rule of law is that a husband and wife are but 
one person, the power, and with it the responsibility, are vested in the 
husband. Nevertheless the wife may continue the executorship by her 
will : (Will. P. P. 369, 10th edit.) 

Q. — If jewels or other personal chattels are given to the separate use 
of a married woman, but without naming a trustee, and the husband 
receives possession of them, is the wife protected on any, and if any, what 
principle ? 

A. — The wife is protected in equity ; the husband being compelled to 
hold the property independently of his marital rights and simply as a 
trustee, as the property is given to the separate use of the wife, and 
does not form part of her paraphernalia, and equity effectuates the 
intention of the parties : (St. Eq. §§ 1377, 1380 ; Will. P. P. 431, 
10th edit.) 

Q. — Suppose the husband to demise the wife’s lands, and she survives 
her husband, what positive or contingent tenancy has the lessee ? 

A. — A.S above shown the husband has power, under the 40 & 41 Viet, 
c. 18, to lease his wife’s lands for twenty-one years, which will bind her 
and her representatives if she dies before the expiration of the term : 
(sects. 40, 47.) 

Q. — In what cases must the husband obtain letters of administration in 
order to obtain his wife’s chattels, real or personal ? 

A. — When the chattels real of the wife were not vested in his posses- 
sion in her right, in her lifetime ; or, if he has not reduced her choses in 
action into possession during her life, he must take out administration to 
become entitled: (Alin. Wills & Adms. 233, 248, 3rd edit.) 

Q. — What is dower ? 

A, — At common law (applying to widows married on or before 1st Jan. 
1834) it is an estate for life in a third part of the lands of inheritance of 
which her husband was solely seised in possession at anij time during 
coverture, and of which lands any issue she could have had mght have 
inherited. So under the 3 4 Will. 4, c. 105, the amount is a third ; 

but it does not attach until the husband’s death ; however, the lands need 
not be in possession, and it extends to equitable estate : (Will. B. P. 23 1, 
13th edit. ; 1 St. 0. 269, &c., 8th edit. ; et infra.) 

Q — ^What is the difference between common law dower and dower as 
regulated by the 3 & 4 Will. 4, c. 105 ? 

A. — At common law, dower attaches on all legal estates of inheritance 
in possession of which the husband is solely seised at any time during the 
coverture, &c. And after it has once attached it has preference over all 
the husband’s debts, conveyances, &c. But the widow c annot at common 
law claim dower out of equitable estates . As to wonliill married ftfiyi' l\m 
1st Jan. 1834, the 3 & 4 Will 4, c. 105, has granted dower out of 
equitable as well as legal estates of inheritance in possession, excepting, of 
course, estates in joint tenancy ; also out of lands to which the husband 
had a right merely. On the^ther hand, no widow is entitled to dower 
out of lands which have been absolutely disposed of by^ the husband in 
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his lifetime, or by his will. And all partial debts, estates, &c., created by 
tbe busband are effectual as against the widow’s dower. The husband 
may also bar her right, either wholly or partially, by any declaration for 
that purpose made by him, by any deed, or by his will: (1 St. 0. 2G9 
et seq., 8th edit. ; Will. E. P. 234 et seq., 13th edit.) 

Q. — A., on the sale of his estate, covenant for quiet enjoyment 
against all persons claiming by, from, or under him, would a claim of dower 
by his mother come within the covenant ? 

A , — Under such a covenant as the foregoing, a claim of dower by A.*s 
mother would not come within it, for she does not claim “ by, from, 
through, or under” A : (see Sag. Cone. V. 461.) 

Q. — ^By what means, in a conveyance of freeholds, would you bar the 
dower of the wife of a purchaser married before the Ist of Jan. 1834 ; 
and by what means would you bar it, if the purchaser married after that 
date ? 

A. — ^If married on or before the 1st Jan. 1834, the mode is to give the 
purchaser, first, a general power of appointment ; and in default of, and 
until such appointment to him for life, and after the determination of his 
life interest by any means in his lifetime, a remainder (vested) is limited 
to a trustee and his heirs during the purchaser’s life, but nevertheless upon 
trust for him, followed by an ultimate remainder to the heirs and assigns 
of the purchaser for ever. Here dower cannot attach, for the purchaser 
has not at any time during his life an estate of inheritance in possession : 
(see Will. B. P., 306, 13th edit.) 

If the purchaser was married after the 31st Jan. 1834, all that is 
necessary is to insert in the purchase deed a declaration that the pur- 
cliaser's widow shall not be dowable out of the lands ; (3 & 4 Will. 4, 
c. 103, s. 6.) 

Q . — AVhat was the form of conveyance of freeholds of inheritance, 
to prevent the attachment of the purchaser’s wife’s dower, before the 
statute of William the Fourth? Is it now ever necessary, and in what 
case ? 

A. — The form we have set out in the preceding answer. And this form 
must still be used if the purchaser was married on or prior to the 1st. Jan. 

1 834 ; as the statute of William the Fourth only applies to purchasers 
married after that date. 

Q — What is the difference between jointure and dower ? and how is 
he former constituted, and how does the latter arise ? 

A. — Jointure is an estate for the life of the wife, to take effect in 
ossession or profit immediately after her husband’s death, and arises by 
the express contract of the parties, and is in lieu of 'dower. Dower (ai 
before fully shown) is an estate for the life of the wife in a third part of 
the husband’s lands and tenements of inheritance, and arises by operation 
of law : (see Will. B. P. 234, 237, 13th edit.) 

Q. — When must jointure be effectual to bar dower ? Can a widow bo 
entitled to both, and, if so, in what case ? 

A. — To make the jointure an effectual bar of dower : 1. It must be 
made to take effect immediately after the death of the husband, 2. It 
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must be for ber own life at least, and not pur autre vie, or for a term of 
years or other smaller estate. 3. It must be made to herself and no other 
in trust for her. 4. It must be made in satisfaction of her whole dower, 
and not of any particular part of it. 5. It must be made before marriage, 
or she may, upon her husband’s death, elect whether she will take it or 
her dower, for she was not capable of consenting to it during coverture. 
She cannot claim both : (see Tud. L. 0. 0. 55 et seq,, 2nd edit.) 

Q. — ^What is the effect of a jointure upon dower, when the instrument 
creating the jointure does not contain the common stipulation that the 
jointure is to be in lieu of dower ? 

A, — It will still bar the widow’s right to dower in equity on the implied 
intention of the parties ; (see Sug. R. P. Stats. 256, 257.) 

Q. — Is the widow of a tenant in tail who died without issue entitled to 
dower ? Would the widow’s right, if any, be affected, and how, if her 
deceased husband had been tenant in tail after possibility of issue 
extinct ? 

A. — The widow of a tenant in tail will be entitled to dower, although 
he died without issue. It is not necessary that issue should be actually 
horn to entitle the wife to dower ; it is sufficient if the wife might have 
had issue who might have inherited. If the husband was only tenant in 
tail after possibility of issue extinct, issue could not possibly have been 
born : therefore his widow will not be entitled to dower : (Will. B. P. 
55, 234, 13tli edit. ; 1 St. 0. 267, 8th edit.) 

. — ^AVhat is freebench, and how does it arise ? 

A . — ^Freebench is that estate in copyhold lands that a wife has after 
the death of her husband for her dower, according to the custom of the 
manor. It also arises by custom. The widow’s dower in gavelkind lands 
is also termed freebench, it also extends to one half, a nd is lost by remar- 
^age or becoming unchaste : (see Will. E. P. 371, 385, 13th edit.) 

Q. — What is the distinction between freebench and dower, and how far 
have the differences between them been altered by the Dower Act ? 

A , — The distinction between freebench and dower at common law is, 
that freebench is a widow’s estate in such copyhold lands as her husband 
died seised of, whereas dower at common law is the estate of the widow 
in all freehold lands o f inheiita ye of which the husband was seised, at 
any time duringThe coverture. By the Dower Act (3 & 4 Will. 4, c. 
105), a widow’s right to dower, if married after the 1st of January, 1834, 
only extends to property to which the husband died seised, possessed or 
entitled, and may be barred by a declaration in the husband’s will or 
in a deed. Freebench does not extend to equitable estate : (see Holth. 
L. D. 2nd edit.) • ’"'== — 

Q. — ^A., having married after the Dower Act (3 &; 4 Will. 4, c. 105), 
purchased, and was duly admitted to, copyhold lands, and by a deed 
executed by him declared that his widow should not be entitled to dower 
out of such copyhold lands. Will the widow be barred of her customary 
dower out of such copyhold lands by such deed ? 

A , — ^Not by this declaration, as the Dower Act does not affect copy- 
holds, However, freebench is generally subject to the husband’s power 
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of disposition: (see Smith v. Adams^ 18 Beav. 499; Bug. R. P. Stats^ 
259.) 

Q. — What is a tenancy by the curtesy of England ? 

A , — It is one to which a man is by law entitled for life on the death of 
his wife in the lands and tenements of which she was seised during 
the marriage in fee simple or fee tail ; provided he had issue by her born 
alive during the marriage, and capable of inheriting her estate ; it 
extends to separate use property: (1 St. C. 262, 8th edit; Will. R. P. 
229, 13th edit.) 

Q , — What are the requisites to establish the husband’s right as tenant 
by the curtesy of England ? 

A . — ^There are four. 1. Marriage, which must be legal. 2. Seisin of 
the wife, or of her trustee, which must be an actual one. not a bare right 
to possess, but a seisin in deed. 3. Issue born alive, during the life of 
the wife, and capable of inheriting as heir to the wife. 4. Death of the 
wife in the lifetime of the husband : (1 St. C. 263, 8th edit. ; Will. R. P. 
229, 13th edit.) 

Q . — Is there any and what exception as to such tenancy with respect to 
any and what lands in any particular county in England 

A , — By the custom of gavelkind (which chiefly prevails in the county 
of Kent) the husband has a right to his curtesy whether he has had issue 
or not ; but the curtesy in gavelkind lands extends only to a moiety, and 
ceases if the husband marries again : (Will. uU svp. ; 1 St. 0. uU sup,) 

Q , — To entitle a husband to curtesy, is it necessary that the issue 
should be next heirs of the wife ? 

A. — Yes. Thus, if the wife is seised of lands in tail male, the birth 
of a daughter only will not entitle the husband to be tenant by the 
curtesy ; for the daughter cannot inherit such estate as heir to her 
mother : (see Will, R. P. 229, 13th edit.)(fi) 

Q. — How may dower and curtesy respectively be barred ? 

A. — If the marriage took place before the 3 & 4 Will. 4, c. 105, came 
into operation, dower may be barred or rather prevented from attaching 
by taking a conveyance of the land to dower uses. If after this Act by 
a simple declaration (see ante); and whether the widow was married before 
or since this Act, her dower may be barred by accepting a jointure before 
marriage ; or by her detaining the title deeds, by the wife’s adultery, and 
by a dissolution of the maniage. So it may be released under the 3 & 4 
Will. 4, c. 74. Curtesy will not attach if any of the requisites above 
detailed are w^anting, and it is barred by a divorce : (1 St. 0. 270, &c., 
8th edit.) 

(rt) Where the wife’s real estate did not fall into possession till after the husband's 
bankruptcy and discharge, it was held, that though there has been issue of the 
uu’.rriage, the husband had not at the time of his bankruptcy any such interest as 
tenant by curtesy as would pass to his assignees; {Gibbons v, Eyden^ L. Rep. 7 Eq. 
Oas. 371.) 
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LEASES. 

Question , — What is a lease, and state the general particulars belonging 
to it ? 

Amwer ', — It is properly a conveyance of any lands or tenements (usually 
in consideration of rent or other annual recompense) made for life, for 
years, or at will, but always for a less time than the lessor has in the 
premises ; for if it be for the whole interest, it is more probably an assign- 
ment of a lease. A lease for years must have a certain beginning and end 
in point of time, but it may commence in futuro\ (1 St. 0. 5 JO, 8th 
edit. ; Arch. L. k T. 2, 2nd edit.) 

Q. — For what length of time is a tenancy, by parol, binding without a 
written agreement ? 

A. — The term must not exceed three years from the making thereof, 
and the rent reserved must amount at least to two-thirds of the full 
improved value of the land. If the lease is for a longer period, or at a 
lower rent, it must be by deed : (29 Car. 2, c. 3 ; 8 & 9 Viet. c. 106 ; 
Will. E. P. 393, 13th edit.) 

Q. — Can a parol lease be granted for any period of the right of sporting 
over an estate ? 

A , — No ; for such a right is an incorporeal hereditament, and must be 
granted by deed : (^Blrcl v. Higginson, 2 A. & E. 696 ; Arch. L. k T. 2, 
2nd edit.) 

Q. — What estate passes by signing and sealing an agreement for a 
lease 'i 

A, — If it appears from the express words of the agreement, or from the 
indeOnitencss of some of its stipulations, to have been the intention of the 
parties that the lessee should not take possession of the land until the 
execution of a more formal instrument, no legal estate is created until 
that is effected, although the agreement is sealed as well as signed : (see 
Arch. L. k T. 60, 2nd edit.) 

Q. — A., in writing, agrees to let land to B. for a term of years at a 
certain rent ; B. enters into possession, and pays the rent to A. ; what is 
B.’s tenancy, and what right has he against A. ? 

A , — If B. pays rent half-yearly or quarterly, he will be considered as a 
tenant from year to year ; (see Itichardson v. LangridgCy L. C. Conv. 4 ; 1 
St. C. 287, 8th edit.) And B. may, by writ in the Chancery Division, 
compel A. to grant the lease as agreed : (Lord St. Leonard’s Handy Book, 
Letters 7, 15.) 

Q. — A. demised Broke Farm by parol to B. for six years from Michael- 
mas, 1860, at a rent of 200/. per annum, the tenant to have lOZ. per 
annum allowed him towards drainage, and also wood for repairs. What 
terms of the tenancy (if any) were binding and what void ? 

A. — At law the agreement was void for not being in writing as required 
by the Statute of Frauds, and by deed as required by 8 & 9 Viet. c. 106 ; 
but after a payment of rent under it B. became yearly tenant upon the 
terms of such contract so far as they are applicable to a yearly tenant : 
(Woodfall, L. k T, 143, 8th edit.) But it should be observed that when 
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once admission was taken under the contract, equity would have enforced 
the performance of it as an agreement for a lease : (Parker v. Taswell, 27 
L. J., Ch. 812 .) 

Q._What is an interesse termini^ and is it assignable ? 

— An interesse termini is that species of property or interest which a 
lessee for years acquired in the lands demised to him before he has actually 
become possessed of them by entry. It may be granted over to another, 
or may be extinguished by release : (Burt. Comp. pi. 61, 907 ; Will. E. P. 
396, 13th edit.) 

Q. — ^What is a tenancy for a term of years ; and what is the lessee when 
he enters by force of the lease ? 

A, — Until entry it is no estate, only an interesse termini. But after 
entry the tenant has an estate, and is complete tenant for years. ‘How- 
ever, if the lease should be made by conveyance operating by virtue of the 
statute of Uses, the lessee will have the whole term at once vested in him, 
in the same manner as if he had actually entered : (Will. E. P. 396. 13th 
edit. ; Burt. Comp. pi. 58-61.) 

Q. — ^Describe the title given by a lease for a term of years to commence 
at next Christmas. 

A. — ^It is an interesse termini: (Wm. E. P. 396, 13th edit.); Holth. 
L. D., 2nd edit.) 

Q. — What, if any, difference is there supposing the term to have been 
created by way of use by a tenant in fee ? 

A. — Hero the tenant’s estate will vest in him at Christmas without 
entry: (Will. E. P. 396, 13th edit.) 

Q. — (1) A. lets premises to B., reserving a compensation not referable 
to a year or the aliquot part of a year. (2) A. lets premises to B., at vo 
much a year, paj^ablc quarterly. Nothing is said in either case as to 
terms. What tenancies are respectively created ? 

A. — Tn the first ca.^e it is merely a tenancy at will that is created ; but 
the law leans against these tenancies, and so soon as rent is paid which 
can be measured by an aliquot part of a year, construes them as tenancies 
from year to year. The second agreement creates a tenancy from year to 
year : (Richardson v. Langridge, L. C. Conv. 4, and notes.) 

Q . — What estate must a person have to enable him to make a lease by 
which the lessee may derive a present tenancy and occupation ? 

A. — He must have an estate in possession. 

Q. — If a remainderman, not in possession, makes a lease, what estate or 
interest would the lessee derive under it ? 

A. — The lessee will have a future interesse termini. The remainderman 
will be bound by estoppel, and when his estate comes into possession the 
lease will take effect for the remainder of the term : (see Will. E. P. 396, 
13th edit. ; Arch. L. & T. 61, 2nd edit.) 

Q. — If joint tenants make a demise, what tenancy has the lessee, and 
what tenancy has he if the demise is by tenants in common ? 

A . — Joint tenants have but one freehold; and therefore, in leases 
granted by them, the demise by, reservations to, and covenants with them, 
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are made precisely in the same manner as when the lease is granted by a 
sole owner, the plural number being substituted for the singular. But 
tenants in common have several freeholds ; consequently a lease granted 
by them operates as a separate demise of each share : (4 Jarm. Oonv. by 
■Sweet, 236.) And it seems joint tenants may sever in making leases: 
{see Arch. L. & T. 11, 2nd edit.) 

Q. — A., tenant for life of an estate let to B. from year to year, at a rent 
payable half-yearly at Lady-day and Michaelmas, dies at Ohristmas. 0., 
the reversioner, receives the half-year’s rent due at the next Lady-day. 
Will this create any, and what, tenancy between 0. and B., and when will 
the same determine ? 

A. — Supposing the 40 & 41 Viet. c. 18, s. 46, does not apply, the lease 
of the tenant for life ends with his death, unless made under a power, 
so that the remainderman cannot by his own act confinn it. But in such 
a case acceptance of rent, as rent, by the remainderman, will be evidence 
of a new tenancy from year to year, so as to render a notice to quit 
necessar}’’ : (Arch. L. &: T. 1 0, 2nd edit.) However, it must be remem- 
bered that if the lease be of a farm at rack rent which determines by the 
death of the tenant for life, the tenant is to hold over until the end of his 
current year’s tenancy, instead of taking emblements, and then quit with- 
out notice, and the remainderman is entitled to his proportion of the rent : 
(14 & ir> Viet. c. 25.) 

Q. — What leases can infants make, and what tenancy has the lessee ? 

A. — Leases by infants are not void, but they are voidable on the 
infant’s attaining his majority. Consequently, the infant may either 
confirm or avoid them on attaining his majority. Accepting rent after 
he is of full age is a confirmation of the lease : (Arch. L. & T. 3, 2nd 
edit.) The Infants’ Belief Act, 1874 (c. 62) does not extend to leases in 
our opinion. 

Q. — What tenancy has a lessee from an idiot or lunatic ? and to have a 
secure tenancy for the term, what course should be adopted ; and by what 
moans can idiots or lunatics surrender and renew leases ? 

A. — An idiot or lunatic cannot make any effectual disposition of his 
property. But the committee of the estate of such idiot or lunatic may, 
under the direction of the Lord Chancellor, grant leases, according to the 
lunatic’s interest in the land, for such term as the Lord Chancellor shall 
direct. And may, by the like direction, surrender and renew leases : 
(1 6 & 17 Viet. c. 70 ; Arch. L. & T. 6, 2nd edit. ; see also 40 &: 41 Viet, 
c. 18, s. 41).) 

Q. — ^Mortgagor and mortgagee: what separate right has each to lease 
the mortgaged premises ; and what would be the lessee’s tenancy holding 
a lease from the one without the concurrence of the other? 

A. — A mortgagor cannot grant a lease of the mortgaged premises that 
will bind the mortgagee, nor will the mortgagee’^ leases be binding on 
the equity of redemption, unless each has a leasing power conferred upon 
him by the other. But such leases are good as between the parties to 
them and their representatives. The tenant, therefore, to have a secure 
tenancy should require both mortgagor and mortgagee to join in the lease 
(see Arch. L. & T. 12, 2nd edit.) ; but if the mortgage be executed after 
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81st Dec. 1881 either iDortgagor or mortgagee in possession may lease for 
agricultural or occupation purposes not exceeding twenty-one years, and. for 
building purposes not exceeding ninety-nine years, subject to the provisions 
of 44 & 45 Viet. c. 41, s. 18. 

Q. — ^Where a lease is made by mortgagor and mortgagee of the mort- 
gaged estate, to whom should the rent be reserved, and with whom should 
the covenants be entered into, and why ? 

A. — The rent should be reserved to the mortgagee, and the covenants 
also entered into with him, for he has the legal estate : {Wehh v. l\imelL 
8 T. E. 303.) Some conveyancers, however, reserve the rent to the 
mortgagee until redemption, and then to the mortgagor (Hughes’ 
Conv. 522), while others frame the reddendum generally “to the person 
entitled for the time being ” to the property : (Green, Conv. 63, 64, 3rd 
edit.) 

(2. — When land mortgaged is held either by tenancy created before the 
mortgage or under a demise created by the mortgagor after the mortgage, 
what are the distinct remedies in each case for the mortgagees obtaining 
rent or possession ? 

A. — If the tenancy was created before the mortgage, the mortgagee 
may, after giving notice to the tenant, distrain for past rent as well as for 
rent accruing due after notice, he being assignee of the reversion : {J^loss v. 
Gcdlimore, I Sm. L. 0. 627 ; Arch. L. & T. 115, 2nd edit.) 

If the mortgagor lease the premises after the mortgage, the mortgagee 
cannot, by giving notice, distrain or sue for the rent, unless the tenant 
attorns to him, and then only for rent becoming due after attornment. 
But he may, without notice, eject the tenant : {Kcech v. Hullf 1 Sm. 
L. C. 574, and see 44 & 45 Viet. c. 41, s. 18, antej p. 233.) 

Q. — When land mortgaged is in the actual possession of the mortgagor, 
what, if an 3 % means can be taken in the mortgage deed for giving to the 
mortgagee power to obtain the interest out of the rents and profits of the 
land ? 

A. — Either by inserting in the mortgage deed a clause of attornment by 
the mortgagor as tenant to the mortgagee, at a yearly rent, or by giving 
the mortgagee an express power to distrain for interest, which does not, 
however, create a tenanc}^ : (Hughes’ Conv. 344, 358.) 

Q. — How can a tenancy from year to year be created, and how deter- 
mined ? Give a form of notice to a tenant from year to year whose 
tenancy commenced on one of the usual quarter-days ; it is supposed 
Lady-day, but it is not certain. 

A. — Such a tenancy may be created by a written or verbal agreement 
of the parties, or it is implied by law, as where the tenant is let into 
possession without mention of any time, and pays ’rent half-yearly or 
quarterly : {JHchardson v, Langridge, L. 0. Conv. 4.) 

This tenancy can only be determined by giving six calendar months’ 
notice to quit, to expire ^t-the end of the current year’s tenancy: (Arch. 
L. & T. 91, 2nd edit.) The form of notice will run thus : 

“ I hereby give you notice to quit and deliver up possession of the , situate 

at , Tvljicb you now hold of me as tenant, on the 25th March next, or at the 

expiration of the current year of your tenancy which shall expire next after the end 
of one half jear from the date of this notice. Dated the 29th Sept. 1878.” 
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But agricultural tenancies, by 38 & 39 Viet. c. 92, now require a year’s-, 
notice, unless otherwise agreed. 

Q. — Is there any, and if any what, distinction between a tenancy at- 
will and a tenancy from year to year ? 

A, — Yes ; for either party, landlord or tenant, may determine a tenancy ^ 
at will at his own pleasure : (Co. Lit. 55.) But as to a tenancy trom 
year to 3 ^ear, both landlord and tenant are entitled to notice as above 
stated before the tenancy can be determined by either of them : (Will. 
E. P. 390, 13th edit.) 

Q , — Where a tenancy is for a term of years certain, is any, and what, 
notice to quit necessary ? 

A. — When a lease is determinable on a certain event, or at a particular 
period, no notice to quit is requisite, as both parties are equally apprised 
of the determination of the term : (^Right v. Davhg, 1 T. T. 162 ; Arch. 
L. & T. 220, 2nd edit.) 

Q. — Give the outline of an ordinary lease for twenty-one years of a 
private dwelling-house in London. 

A. — Date ; parties ; recitals, if any ; demise of the premises ; habendum ; 
and reddendum, clear of all rates and taxes. Covenants by lessee as stated 
infra, and also to insure, not to assign or underlet without licence, or carry 
on any trade ; covenant by lessor as stated infra. Power for either party 
to determine lease at the end of a given number of (generally seven or 
fourteen) years. A schedule of fixtures is generally appended ; (see Arch. 
L. &; T. 44, 2iid edit.) 

Q. — What covenants are included by the expression “ usual covenants ” 
in a contract for the lease of a private house in London ? 

A . — The “ usual covenants ” on the part of the tenant are — { 1) to pay 
rent and taxes (except land tax and property tax) ; (2) to keep and leave 
the demised premises in repair ; ( 3) to yield up possession at the end of 
the term ; (4) to allow the lessor to enter to view the state of repair, and 
to enter on breach of any covenant or condition ; (5) the lessor covenants 
for quiet enjoyment ; (Hughes’ Conv. 525 ; 2 Prid. Conv. 16, 9th edit.) 

Q. — A. grants an original lease to B. for twenty-one years, with usual 
covenants, and with a covenant at the end of eighteen years to grant a 
new lease, with all covenants, grants, and articles contained in the original 
lease. Of what covenants will B. have a right to demand the insertion in 
the new lease. 

A. — Such covenants as the original lease contained, omitting that as to 
renewal ; for covenants for renewal are construed more in favour of lessor 
than lessee : (Hughes’ Conv. 498.) 

Q. — Does a lessor usually enter into any covenant in a lease, and if so, 
why ? State the effect of the word ** demise” in a lease. 

A , — The lessor usually covenants for quiet enjoyment, it being to the 
advantage of both parties. For otherwise, if the word demise be used in 
the lease, the law (in the absence of express covenant) implies such a 
covenant, which applies not only to the acts of the lessor, but to those of 
every person having lawful title. On the other hand, it subsists only' 
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during tlie lessor’s life and no action thereon lies against his executors for 
ouster after his death : (Arch. L, & T. 271, 272, 2nd edit.) 

Q. — Show the outline of an ordinary farming lease for seven years. 

A. — Date ; parties ; demise ; habendum ; reddendum ; reservations of 
timber, underwood, rights of entry, way, sporting, &c. Covenants by the 
tenant as stated in next answer ; also covenants against converting pasture 
into tillage, or sowing or planting flax, &c., under penalty of an additional 
rent ; and to pay stated damages for waste, &c. Powers of re-entry for 
the landlord on non-payment of rent or breach of covenant. Covenant by 
lessor for quiet enjoyment : (see Arch. L. & T. 65, 2nd edit.) 

Q. — What covenants are included in a contract for a farming lease by 
the expression “ usual covenants ? ” 

A. — The usual covenants in a farming lease depend very often on the 
‘Custom of the country. But they are usually (1) to pay rent and taxes ; 
{2) to repair ; (8) to cultivate in a husbandlike manner or according to 
the custom of the country ; (4) not to injure trees or saplings ; (5) nor 
to cut hedges except at due seasons ; (6) not to sow lands more than once 
a year, and (7) to stack all the corn and hay, and use all the manure on 
the premises ; (8) covenant by lessor for quiet enjoyment : (Hughes’ Conv. 

Q . — State the principal covenants on the part of the lessee which should 
be contained in a building lease of land in a town, to be granted by a free- 
holder. 

A. — Coven«ants to pay rent and taxes ; to build (according to the agree- 
ment), to repair, to paint, tu insure in joint names of lessor and lessee, 
and to surrender at the end of term. The lease shauld also contain powers 
of entry for the lessor to view the premises, and give notice of repairs, and 
powers of re-entry on non-payment of rent, or non-perfoi’inance of cove- 
nants. These are the principal and usual covenants, but special covenants 
are often necessary, as to construct sewers and roads, or to bear a portion 
of the expense thereof. 

Q* A lease contains a covenant by the tenant to pay all taxes, whether 
chargeable by law on landlord or tenant. What effect will the covenant 
have, as between the lessor .and lessee, upon the liability for payment of 
land tax and property tax respectively ? 

A. — Notwithstanding such a covenant, the tenant, if he has paid the 
property tax, may deduct it from his next payment of rent, and the land- 
lord refusing to allow the deduction is subjected to a penalty of 50/. 
(5 & 6 Viet. c. 35, s. 103.) The covenant, would, how^ever, bar the lessee 
from claiming a deduction on account of the land tax : (Amfield v. W/iite. 
Ey. & Moo. 246.) / ^ 

Q* — What is the best form of a reddendum in a lease ? 

A. — The best form seems to be to reserve the rent generally during the 
term, without reserving it to anyone in particular, in which case it will 
accrue to the persons, whoever they may be, who are entitled to the imme- 
■diate reversion expectant thereon : (Hughes’ Conv. 521, 522.) 

Q. — State the general outline of a lease of a house, as to such covenants 
and conditions as would be proper between landlord and tenant in respect 
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of repairs, and payment of rent in case of premises being destroyed by 
fire. 

A , — There should be an exception in the reddendum that no rent shall 
be payable whilst the premises are uninhabitable by reason of fire ; the 
land tax should also be excepted out of the rates and taxes payable by the 
tenant ; and the covenant of the tenant to paint and repair shduld also 
contain an exception in case of fire. 

\. — Why do we insert in a lease two distinct clauses for payment of 
rent, the reservation or '' yielding and paying clause, and the covenant 
to pay ? State the several functions of these two clauses. 

A . — We insert the two clauses because, although the words '"yielding 
and paying ” imply a covenant to pay rent, and give an action of debt and 
a power to distrain, yet this implied covenant does not bind the lessee 
after he has assigned the lease with the lessor’s assent, express or implied ; 
whereas on the express covenant the lessor can bring debt or covenant, and 
the lessee usually binds his heirs thereby, and still continues liable after 
assignments, even though it was with the lessor’s consent. The functions 
of the reddendum, besides those mentioned, are to point out the times and 
places of payment of the rent ; those of the covenant for the purposes 
above stated : (Arch. L. & T. 33, 37, 113, &c., 2nd edit.) 

Q . — The custom of the profession has settled, in cases of deeds in which 
more than one person is interested, by the solicitor of which party they 
are to be prepared. What is the leading principle on which such custom 
is iounded, and what striking exception to it is there in practice ? 

A, — The solicitor for the purchaser prepares the deed, the principle 
being that the party who takes the benefit of the deed should prepare it in 
the form he considers most desirable. The exception is in cases of leases, 
which are prepared by the lessor’s solicitor. 

Q . — What is waste by a lessee of a house and of a meadow ; what is the 
effect on the lessee’s title if he commits waste ^-and what is the effect 
of the reservation in the lease of a meadow of an additional rent of 20^. 
per acre, if the grass is broken up and converted into tillage ? 

A. — Waste of a house is either voluntary, as where the tenant pulls 
down the house ; or permissive, as by suffering it to remain out of repair. 
Converting meadow into arable land is voluntary waste. If the tenant 
commits voluntary waste, he can be restrained by injunction, and is liable 
to an action for damages. A tenant for years formerly was not liable on 
an action during the term for permissive waste, even if he had covenanted 
to repair. («) However, the lease usually gives the lessor a power of re- 
entry in case of waste. If an additional rent be reserved as stated, it may 
be recovered either by distress or action: (Arch. L. & T. 113, 200, 204, 
2nd edit.) 

Q. — What is the difference of obligation, •where the law creates a duty 
and where it is created by a man’s own contract ? Illustrate your answer 
by pointing out what is the liability of a tenant under a lease to pay rent, 
after the premises have been accidentally burnt. 


(a) But where a tenant for life had expressly covenanted to repair, the Court of 
Equity would decree an account : (Marsh v. WellSy 2 S. & S. 87.) 
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— The rule is, that when the law creates a duty, and the parly is dis- 
abled to perform it, without any default in him, and he has no remedy 
over, the law will excuse him; but when the party ht/. hli^ oa'n coutriict 
oreates a duty or charge upon himself he is bound to make good his con- 
tract, notwithstanding any accident by inevitable necessity, because he 
might have provided against it in his contract. Hence, where a lessee 
covenants generally to pay rent he is bound to pay it. though the house be 
burnt down : (Woodfall's Landlord and Tenant, 8th edit. p. 354.) 

Q- — Is a lessee, under the usual covenants to repair and to pay rent, 
liable to pay rent whilst the buildings are uninhabitable by reason of fire 
until they are rebuilt, and is there any, and what, exception or redief to 
fluch liability ? 

— II ^ lessee covenants to pay rent during the term, without auy 
proper exceptions, it must bo paid, notwithstanding that the premises are 
accidentally bunit down during the term, and equity will not grant him 
any relief : (St. Eq. § 102.) («) 

Q* Is a lease forfeited if the covenant to insure be broken one year, 
though the insurance be effected in subsequent years ? 

^^<1 equity would not formerly relieve against such a for- 
feiture ; but by the 22 & 23 Viet. c. 35, and the 23 k 24 Viet. c. 126, both 
oourts of law and equity can relieve against such a forfeiture under certain 
conditions, but this is repealed by 44 & 45 Viet. c. 41, and relief will 
be obtained by sect, 14 of this Act, which provides that a right of re- 
entry or forfeiture for breach of any covenant or condition in a lease shall 
not be enforceable unless the lessor serves on the lessee a notice specify- 
ing the particular breach complained of, and if the breach is capable of 
remedy requiring the lessee to remedy it, and in any case requiring the 

lessee to make compensation in money for the breach ''and the lessee fails 
to do so. 


Q. If, in a lease, the lessee covenant to keep the premises in repair, 
except damage by fire, or some particular repairs, can he compel the lessor 

to do the excepted repairs without an express covenant on his part for the 
purpose ? 

lessee cannot compel the lessor to do the excepted repairs 

without an express covenant for the purpose: (see Arch L &T 279 
2nd edit.) * • * i 


Q.— By what authority is it that the benefit of a condition for re-entry 

which was originally confined to the lessor and his heirs, is extended to 

the assignees of the reversion, and what led to such an extension of this 
conditional right ? 

Upon tlie dissoluton of the monasteries by King Henry VIII. most 
of their estates were granted to private persons, who could not take advan- 
tage of the conditions contained in the leases which had been formerly 
made of them This produced the stat. 32 Hen. 8, c. 34, reciting that 

’Writing contain^ 

mg certain conditions, covenants and agreements: and reciting that by 
himself'’® ‘®““‘’ “ rent to protect 
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common law no stranger to any condition or covenant could take 
advantage thereof, &c. It enacted that all grantees and assignees, and 
the heirs, executors, successors, and assigns of every of them, shall and 
may have the like advantage by entry for non-payment of rent, for doing 
waste, or other forfeiture, and the same remedy by action only for not 
performing other conditions, covenants, and agreements contained in the 
said leases, as the lessors and grantors might have had : (2 Cruise Dig. 34, 
7th edit., and see further 44 & 45 Viet. c. 41, s. 10.) 

Q, — If a landlord has actually waived a breach of a covenant in a lease 
in one particular instance, will such breach be deemed a general waiver of 
the covenant ? 

A, — By 23 & 24 Viet. c. 38, s. 6 , if since this Act, this will not be 
deemed a general waiver unless an intention to that effect shall appear. 

Q . — A lease contains a condition for re-entry on the tenant assigning or 
underletting without licence. The landlord gives a licence to underlet 
only ; what effect has this on the condition for re-entry according to the 
present law ? 

A. — This will not destroy the right of re-entry on any future breach as 
it formerly did : (22 & 23 Viet. c. 35, s. 1.) 

Q. — A., holding Blackacre and Whiteacre of B. under a lease containing 
a power of re-entry on assigning without licence, assigns Blackacre with 
licence, and afterwards assigns Whiteacre without licence. Does the last- 
mentioned assignment operate as a forfeiture of Whiteacre, and what would 
have been the result thirty years ago ? 

A. — Before 1859 a licence to break a covenant, as to part only of the 
property contained in a lease, extended to the whole ; and consequently 
the subsequent assignment of the other part was no forfeiture ; but by the 
22 & 23 Viet. c. 35, s. 2, it is provided that a licence with respect to part 
only of the property demised is not to destroy the right of re-entry as to 
the remainder of the property : (Langley’s Trustee Acts, p. 6.) 

Q — ^What is the distinction between piivity of contract *’ and “ privity 
of estate ” as between lessor and lessee? 

A. — ^Privity of contract is that relationship which exists between two or 
more contracting parties (Holt. L. D., 2nd edit.) ; whereas privity of 
estate is the relationship which exists between parties in respect of an 
estate passing from one to the other immediately or mediately : (Jb.) 
Thus there is both a privity of contract and estate between lessor and 
lessee ; but between lessor, and assignee there is only a privity of estate : 
(see Spencer's case, 1 Sm. L. C. and notes.)^ 

Q . — What is me&nt when it is said that there is no privity of estate 
between a lessor and an under-lessee, and what does this involve ? 

A. — There is no privity of estate except between the contracting parties 
and their representatives, and an under-lessee has not the estate that th« 
original lessee had, and consequently does not represent him. Covenants 
running with the land only bind the representatives of the contracting 
parties, consequently the under-lessee is under no liability to the original 
lessor. 
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Q . — Is the assignee of a lease to any and what extent liable to the 
original lessor under the covenants of the lessee ? 

A . — Yes ; he is liable on all the covenants that run with the land while 
the term remains vested in him, for during that time he is tenant to the 
lessor, and a privity of estate exists between them. Thus he will be bo end 
by a covenant to pay rent and taxes, or to keep the demised premises in 
repair: (see Spencer s case, ubi snp, ; Will. E. P. 397, 13th edit.) 

Q. — How does such liability of the assignee of the lessee differ from 
the liability of the lessee’s executor ? 

A . — The assignee is liable to the lessor, so long as he remains assignee, 
on all covenants running with the land. But the lessee’s executor is liable 
for the whole term, subject to 22 & 23 Viet. c. 35 (infra), on all the 
lessee’s covenants in the lease to the extent of his assets. 

Q. — What difference is there between the liability of the lessee and the 
liability of the lessee’s assignee in regard to breaches of contract ? 

A . — The lessee is liable on his express covenants during the whole con- 
tinuance of the term, notwithstanding any assignment which he may 
make ; but the assignee is only liable for such covenants as run with the 
land, which may be broken during the time that the term may be vested 
in him, and not after he has assigned it over to another person : (see Will. 
E. P. 397, 13th edit. ; Arch. L. &T. 75, 2nd edit.) 

Q. — A. takes a beneficial lease, and afterwards assigns it to a purchaser. 
Do A. and his executors remain liable to the rents and covenants ? and if 
they do, how may they be most effectively protected against them ? 

A. — A., being lessee, is liable, notwithstanding the assignment; but 
he is entitled to an indemnity from the assignee against the rent and 
covenants. So his executor is liable as such to the extent of the assets, 
and formerly even after he had assigned the lease : (2 Sm. Comp. 804, 
4th edit.) 

The 22 & 23 Viet. c. 35, however, now protects an executor (liable as 
such on the covenants in a lease of his testator) from further liability, if 
he has satisfied all claims in respect thereof due up to the time when he 
assigns it over to a purchaser, and has also set apart a sufficient fund to 
answer any future claim that may be made in respect to any fixed sum 
covenanted by the lessee to be laid out on the demised property, although 
the time for laying it out has not then arrived, but the lessor may follow 
the assets; (sect. 27.) (a) 

Q. — Is a sub-lessee to any and what extent liable to the original lessor 
under the covenants of the lessee in the original lease ? 

A . — He is not liable to the original lessor under the covenants of the 
lessee in the original lease ; between the under- lessee alld the original lessor 
no privity is said to exist ; he is tenant to the lessee and not to the original 
lessor ; (see Will. E. P. 408, 13th edit.) 


(o) For example, suppose A., the lessee, had covenanted to lay out 100/. in certain 
repairs at the end of a fixed number of years, which had not arrived at the time of 
his death. His executors now satisfy all claims duo at the time they assign the lease 
to a purchaser, and set apart the 100/. They are then freed from further liability by 
this section. 
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Q, — In leases, what is the meaning of ‘‘proviso for re-entry,** and 
“ covenants running with the land ? ” How, in these points, are the 
assignees or lessor and lessee respectively affected ? Is there any statute 
on the subject ? 

A. — A “proviso for re-entry ” is a clause inserted in a deed of grant or 
demise, providing that the grantor or lessor may re-enter on a breach of a 
condition by the grantee or lessee. 

A covenant is said to “ run with the land” when either the liability to 
perform it or the right to take advantage of it passes to the assignee 
of the land. At common law no one but the grantor could re-enter for 
a forfeiture, and no grantee or assignee of the reversion could take the 
benefit of a condition for re-entry ; but 32 Hen. 8, c. 34, gives the same 
powers to the grantees or assignees as the grantor had : (Woodf all’s Land- 
lord and Tenant, 8th edit., p. 277, and see further 44 & 45 Viet. c. 41, s. 
10, when the reversion is severed on leases made after 31st December, 
1881.) The assignees of lessor and lessee may sue and bo sued on cove- 
nants running with the land and on those only. 8 & 9 Viet. c. 106, s. 5, 
enacts that under an indenture executed after the 1st of October, 1845, 
the benefit of a condition or covenant respecting any tenements or here- 
ditaments may be taken, although the taker thereof be not named in the 
same indenture. 

Q. — In regard to the Act of 1877, authorising, under sanction of the 
Court of Chancery, leases and sales of settled estates, state the extent of 
the leases authorised for agricultural, mining, repairing and building 
purposes respectively, the authority for special provisions for building land 
and reservation of minerals ; and what leases does the Act authorise, and 
by what persons, without any application to the court '4 

A. — As to leases, every such lease must take effect in possession within 
one year after the making thereof, and be for a term not exceeding — ( 1 ), 
for an agricultural or occupation lease, twenty-one years ; (2), for a 
mining lease or lease connected with water, or other easements, forty 
years; (3), a repairing lease sixty years; and (4), for a building lease 
ninety -nine years ; or where the court shall be satisfied that it is the usual 
custom of the district, and beneficial to the inheritance, to grant leases 
(other than agricultural leases) for longer terms, then for such terms as the 
court directs. Further conditions are imposed : (sect. 4.) 

When land is sold for building purposes the court may allow the con- 
sideration, either wholly or partially, to be a rent issuing out of the land 
(sect. 18) ; and on the sale of land the minerals may be exempted, &c. 
(sect. 19). By ss. 46 and 47, tenants for life, under settlements made after 
1st November, 1856, and husbands in right of wives or tenants in curtesy 
or dower, are empowered without any application to the court, to lease the 
estate for a term of twenty-one years, as stated infrd, 

Q. — What restrictions are imposed on a lease of property by order of 
court under the “ Settled Estates Act, 1877 ’* ? 

A. — 1st. As to term see supra. 

2nd. The^ best rent must be reserved, payable half-yearly or oftener 
without taking any fine or other benefit in the nature thereof. 

3rd. Where the lease is of any earth, coal, stone, or mineral, a certain 
portion of the whole rent or payment reserved must be set aside and 
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invested, where the person entitled in possession may work the same for 
his own benefit, one-fourth thereof, otherwise three-fourths thereof. 

4th. It must not authorise the felling of trees except when necessary 
for the purpose of buildings or works authorised by the lease. 

5th. Every such lease must be by deed, and contain a condition for re- 
entering on non-payment of rent for a period not more than twenty-eight 
days after it becomes due, and a counterpart must be executed : (sect. 4 
of the Act.) 

In addition, it must contain such covenants, conditions, and stipulations 
as the court deems expedient with reference to the special circumstances 
of the demise : (sect. 5.) 

Q. — Can a tenant for life in possession make a lease to continue beyond 
his life ; and if so, under what circumstances, so as to be good against 
those in remainder ? 

A. — He can only do so (1) when empowered by the settlement, or (2) 
under the 40 & 41 Viet. c. 18, which enables every tenant for life, &c.. 
taking under a settlement made aftei* 1st Nov. 1856 (unless restrained 
thereby), or tenant by courtesy, or in dower, or in right of wife, ivithoul 
any application to the Court of Chancery, to lease the estate (except the 
principal mansion house and its usual demesnes, &c.) for any term not 
exceeding twenty-one years, which lease binds the remainderman. It 
must bo by deed, take effect in possession, or within a year at the best 
rent, which must be incident to the immediate reversion without fine 
impeachable for waste, and contain all usual covenants with a power of 
re-entry on non-paj^ment of rent for twenty-eight days or less after it 
becomes due, and a counterpart must be executed : (ss. 46.) 

Q . — What is the power of a tenant for life as to granting mining leases, 
and what difference would it make if he were tenant for life without 
impeachment of vraste ? 

A. — A tenant for life has no power to grant a mining lease unless such 
power is given him by the settlement or will ; but he may apply to the 
High Court (Chancery Division) by petition, to sanction any lease for forty 
years, or that a power to lease under the Act be vested in truste6s : (Settled 
Estates Act, 40 & 41 Viet. c. 18.) If the tenant for life is unim- 
peachable for waste, and therefore entitled to work the mines for his own 
benefit, one-fourth part of the rent is to be set aside and invested as pre- 
scribed by the Act ; but if the tenant for life is impeachable for waste, 
three-fourths must be so set aside and invested : (sect. 4.) 

Q. — What is the effect of a lease made under the Act 40 <fe 41 Viet, 
c. 18, s. 46, as to the interest of parties entitled to any charge or in- 
cumbrance affecting the estate out of which the lease takes effect ? 

A, — The tenant for life, &c., may make such leases^ although his estate 
may be charged or incumbered by himself or the settlor ; but the estate 
or interest of the parties entitled to such charge or incumbrance is 
not affected by the acts of the parties entitled to the possession or to 
the receipts of the rents and profits, unless they concur in the lease : 
(40 & 41 Viet. c. 18, s. 54.) 

Q. — ^Explain the provisions of the Acts of 1849, 1850, for remedying 
defects in leases under powers. What provision is made for giving 
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validity to leases invalid by reason of deviation from the terms of the 
power, and what provisions for the confirmation of such leases ? 

A. — The Act of 1849 (12 & 13 Viet. c. 26) provides that where under 
a. power a bond fide lease is granted, which, by reason of any deviation 
from the terms of the power, is invalid against those in remainder or 
reversion, and the lessee has entered thereunder, such lease is to be con- 
sidered in equity as a contract for a valid lease under the power, except 
so far as any variation may be necessary in order to comply with the 
terms of the power. But if the remainderman or reversioner is able and 
willing to confirm the invalid lease without variation, the lessee is bound 
to accept such confirmation. By the Act of 1850, the mere acceptance of 
rent is not to be deemed a confirmation, as was provided by the Act of 
1849, some memorandum of confirmation being requisite for this purpose : 
(see Will. E. P. 307, 308, 13th edit.) (a) 

Q. — If A., tenant in fee simple, makes a lease of lands to B., to have 
and to hold to B. for term of life, without mentioning for whose life it 
shall be, what shall it be deemed, and why ? 

A. — It will bo deemed an estate for the life of B., for an estate for a 
man’s own life is more beneficial and of a higher nature than for another’s 
life ; and the rule of law is, that all grants are to be taken most strongly 
against the grantor ; (Co. Lit. 42 a.) 

Q , — State generally the form of the habendum of a lease for lives. 

A. — It is this : To have and to hold the said and all and 

singular, &c., unto the said {lessee) his heirs and assigns, from the date 
hereof, during the natural lives of the said {cestuis que vie), and the 
natural lives and life of the survivors and survivor of them : (see Jarm. 
Conv. by Sweet, 5 Go.) 

Q. — If A., seised of land in fee, demise it to B. for life, rendering for 
the same to A. his heirs and assigns an annual rent (without further 
powers or covenant in the demise), what remedies would A. and his heirs 
have for recovery of the rent ? 

A. — A right of distress, or of an action (formerly of debt) : (Arch. 
L. & T. 105, 111, 152, 155, 2nd edit.) 

Q. — Can a tenancy from year to year, created by parol, be surrendered 
by parol ? 

A . — It has been held upon the construction of the 29 Oar. 2, c. 3, s. 3, 
that it extends to tenancies from year to year, and that a surrender of 
these estates must be in writing, unless, indeed, it be a surrender by 
operation of law. 

Q. — Does the surrender of an original lease affect an under-lease ? and 
give a reason for your answer. 

A. — In order to the effectual surrender of an original lease, it wa^ 
formerly necessary that any under-lease thereout granted should be also 
rendered up ; for, unless this were done, the under-lease would have 


(a) As to the mode in which powers by deed are to be executed, see 22 & 23 Viet, 
c. 85, B. 12 ; and as to the power of a tenant for life to grant a lease see 40 & 41 Viet, 
c. 18, 8. 46, set out ante^ p. 212. 


244 OONVEYANOINQ, AND LAW OF REAL AND PERSONAL PROPERTY. 

continued to exist, without liability to pay rent to anyone. However, by 
the 4 Geo. 2, c. 28, s. 6, if a lease is surrendered in order to be renewed, 
and a new lease granted, the owner of the new lease has the same right to 
and remedy for the rent of under-tenants as if the original lease lia i been 
kept on foot (see Will. E. P. 251, 13th edit.) ; and by the 8 & 9 "V iet. c. 
106, s. 9, in other cases the owner of the next estate in reversion in 
which the original lease has merged has the like remedy. 

Q. — ^A. grants a lease to B. of certain hereditaments for lives. B. grants 
under-leases of those hereditaments, and afterwards is desirous to have 
a further or renewed lease of the premises from A. How is that to be 
effected ? 

A. — It is, as above shown, no longer necessary to surrender the under- 
leases in order to the effectual surrender and renewal of the original lease. 
B. may therefore surrender his interest to A. and take a renewal, which 
will give him full rights against the under-tenants, 

Q. — What constitutes a surrender of a lease by act and operation of 
aw ?” 

A, — The acceptance by the tenant of a new lease operates as a ‘^sur- 
render in law ” of the unexpired residue of the old term, for the tenant, 
by accepting the new lease, affirms that the lessor has power to grant it : 
(Wms. E. P. 409, 13th edit.) 

Q. — What alteration has recently been made in the law as to the 
apportionment of rents and periodical payments ; and what cases are 
exempt from the operation of the Act ? 

A. — By the Apportionment Act, 1870 (33 & 34 Viet. c. 35), rents, 
annuities, dividends, and other periodical payments in the nature of income, 
shall be considered as accruing from day to day, and shall be apportionable 
accordingly ; (sect. 2.) The Act does not apply to annual sums made 
payable in policies of assurance, nor in cases where it is stipulated that no 
apportionment shall take place : (sects. 6 and 7.) 

Q. — If a person seised in fee makes a lease, reserving rent payable half- 
yearly, and dies in the middle of a half-year, who is entitled to the half- 
year’s rent when due ? 

A . — Formerly the half-year’s rent, when due, would have belonged ^fco 
the heir or devisee, as the Apportionment Act (4 & 5 Will. 4, c. 22), 
though speaking in the beginning of the second section of tenants in fee, 
has been held not to apply to the apportionment of rent between the real 
and personal representatives of a person whose interest is not terminated 
by his death : (Browne v. Aymott, 13 L. J. 232, N. S.) Nor does this 
statute apply to leases created by parol : (Cat ley v. Arnold, 32 L. T. Eep. 
369 ; Mills v. Ti^umper, L. Eep. 4 Ch. App. 320.) • 

But now the rent would be apportioned between the real and personal 
representatives under the 33 & 34 Viet. c. 35 : (supra.) 

Q. — Tenant for life grants leases under a power, and dies in the middle 
of a half-year. Are the rents apportionable at his death ? r 
A. — Yes, unless the contrary is declared : (see supra.) 

Q. — If a tenancy continue after the expiration of a lease, without any 
new agreement, on what terms does the tenant hold ? 



MOETaAGES. 


245 


A, — He is a tenant at sufiPerance only until rent is paid : (Will. R. P. 
891, 13th edit.) 

— What are the remedies of landlords for the recovery of possession 
from tenants at sufferance ? 

A. — If the tenant holds under a lease or agreement in writing which 
has expired, or been deteimined by notice to quit, and refuses to deliver 
up possesion after demand in writing made, the landlord may bring an 
"action (formerly ejectment) for the recoverj^ of possession in the High 
Court (see 15 &; 10 Viet. c. 76, s. 213); or, if the annual value or rent 
does not exceed 50/. per annum, in the County Courts (see ante, p. 158); 
or if it does not exceed 20/., may obtain a warrant for delivery of posses- 
sion from justices of the peace : (Stone’s Justice, 194.) 

— Where a lessor brings an action to recover possession for non- 
payment of rent reserved by lease, for want of sufficient distress on the 
premises, and obtains judgment and possession under an execution, can the 
lessee obtain relief 

A. — The tenant may now obtain relief if he apply within six calendar 
months next after the execution of the judgment, and on payment of all 
aiTears of rent and full costs : (see 15 & IG Viet. c. 76, s. 210 ; 23 & 24 
Viet. c. 126, s. 1.) 

Q. — Explain the nature and effect of attornment. 

A. — Attornment is properly the acknowledgment by the tenant of a 
new lord: (Holth. L. D. 2nd edit.) By the 4 & 5 Anne 1, c. 16, attorn- 
ments were made no longer necessaiy to complete a conveyance of the 
reversion ; and by the 11 Geo. 2, c. 19, the attornment of any tenant does 
not affect the possession of any lands, unless made with consent of the 
landlord, or to a mortgagee after the mortgage is forfeited, or by direction 
of a court of justice : (see 1 St. C. 465, 509, 8th edit.) 


MORTGAGES. 

Question. — What is a mortgage ? 

Ansiver. — It is a conveyance of lands by a debtor to his creditor as a 
pledge or security for the repayment of a sum of money borrowed. The 
debtor who so conveys his lands, or puts them in pledge, is termed the 
mortgagor, and the creditor to whom they are conveyed or pledged is 
termed the mortgagee. Mortgages are of two kinds, vivum vadiim, or 
living pledge, and mortuum vadium, or dead pledge or mortgage : (see 
Holth. L. D. 2nd edit. ; 1 St. C. 300, 8th edit.) 

Q. — What is the difference between the vivum vadium, or living pledge 
or mortgage, and the mortuum vadium, or dead pledge or mortgage ? 

A. — The former is when a man borrows a sum of money of another 
(suppose 200/.) and grants him an estate as of 20/. per annum to hold till 
the rents and profits shall repay the sum borrowed ; in this case the 
pledge survives the debt, and immediately on the discharge of that reverts 
to the borrower : (Holth. L. D. 2nd edit.) 
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The mortnum vadium, or dead pledge, is where lands are conve3^ed b3r 
one to another as a security for money lent, either in fee or for a term^ 
with a condition that if the money be repaid on a certain day, with 
interest, the lands shall be reconveyed to the borrower : (Ooote Mort. 4 et 
8€q., 3rd edit.) 

Q. — What is the legal distinction between a mortgage in fee and a mort- 
gage for a term of freehold lands ? State also the difference in the mode 
of descent of these estates if the mortgagee in each case dies intestate, and 
what is the advantage of one over the other ? 

A. — The first is a freehold, the other only a chattel real. On the- 
death of the mortgagee of the fee intestate, the estate descends to his 
heir, and he was formerly a necessary party to a re-conveyance of the 
estate, although in equity he was but a trustee for the mortgagee’s 
personal representatives. A mortgage for a term, being only a chattel real, 
is not so valuable as a mortgage of the fee. It was, however, more prefer- 
able in one respect than a mortgage of the fee simple, as on the death of 
a lender the pledge, as well as the interest in the debt, devolved on his 
personal representatives : (Burt. Comp. pi. 808.) But now by 07 & 38 
Viet. c. 78, s. 4, the legal personal representative of the mortgagee in fee 
may convey. 

Q . — What are the proper modes of mortgaging freehold, copyhold, and’ 
leasehold estates ? State each severally. 

A. — Freeholds, if not registered under the Land Transfer Act, 1875, 
(38 & 00 Viet. c. 87), are either mortgaged in fee or for a long term of 
years, usually the former ; the deed containing all the usual limitations, 
covenants, powers, and provisoes : (aeeqmst.) (a) 

A mortgage of copyholds is effected by conditional surrender, as detailed 
ante, p. 214. 

Leaseholds, if not registered under the above Act, are mortgaged either 
by assignment or under-lease, usually the latter, as by this means the 
mortgagee is not rendered liable to the landlord for payment of rent and 
performance of the covenants of the lease : (Coote Mort. 108, &c., 3rd 
edit.) As to equitable mortgages, see inf 7 ^a. 

Q. — Explain what is meant by the term ‘^equitable mortgage.” 

A. — An equitable mortgage means that a debtor has in equity created 
a charge on his estate in favour of his creditor, without having clothed 
such creditor with the legal estate. In fact, such a mortgage as would 
fonnerly be enforced in a court of equity only and not at law. 

Q. — What is required to constitute an equitable mortgage ? 

A. — An equitable mortgage of n on-registered land may be created by a* 
deposit of the title deeds relating thereto with a creditor, as a security 
for an antecedent debt or on a fresh loan of money (Russell v. Russell, 1 
L. 0. Eq, 541, 2nd edit.)(^>); or by an agreement or direction in writing 

(a) If, however, the lands have been registered under the above Act, they are 
mortgaged, or charged in the form given in the Schedule to the Rules and Orders 
under the Act; (see Form 20.) 

(h) But no equitable mortgage or lien on land registered under the 26 & 26 Viet., 
c. 63, can now be created by a deposit of title deeds ; although the deposit of the land* 
certificate of the depositor will create such a mortgage : (see sects. 63, 73.) 
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showing the debtor’s intention to make his land or property a security for 
tb'' debt: (Sm. Man. sect. 595.) 

Q. — a deposit of deeds, without writing, create a security ? If so, 
may the object of the deposit be explained by parole evidence ? 

A. — As above stated, a deposit of deeds relating to non-registered land 
without writing creates an equitable mortgage ; and tlie intention of the 
deposit may be explained by parol evidence : (St. Eq. § 1020.) 

Q. — Would such a deposit have preference over a subsequent purchaser 
or mortgagee of the legal estate with or without notice of such equitable 
mortgage ? Is a written memorandum essential or advantageous ? 

— Such a deposit would have preference over a subsequent purchaser 
or mortgagee having the legal estate, if he had at the time of his pur- 
chase or mortgage notice of the deposit. But if such purchaser or 
mortgagee />o/m fidi\ and for value, obtains the legal estate without 
notice, and registers his conveyance, (a) he will take priority over the 
equitable mortgagee: (St. Eq. §§ G4, 108, 396, 43(5, 1020.) As before 
stated, no memorandum is essential, but it is advantageous, as it facilitates 
proof. 

Q. — Draw a memorandum of equitable mortgage, to be accompanied 
hy a deposit of title deeds, in such form as not to be chargeable with 
stamp duty. 

A. — Be it remembered that on this 10th day of August, 1881, the 
title deeds specified in the Schedule hereto, which relate to certain lands 
containing twenty acres or thereabouts situate at in the county 

of , and belonging to * , of (fee., have been deposited by 

him with , of <fec., by way of equitable mortgage of the same 

premises for securing the repayment to the said , his executors, 

administrators, or assigns, of the sum of 500/., this day advanced by him 
to the said with interest for the same from this day at the rate of 

4/. per cent, per annum, payable half-yearly. In witness, <fec — Schedule. 
A memorandum substantially in this form has been held in Meek v. 
Boijliss, 31 L. J. Ch. 448, not to require an ad valorem stamp as ‘'an 
agreement accompanied with a deposit of title deeds :” (Davidson’s 
Cone. Free., 9th edit.) 

Q. — A. is owner and occupier of a manufactory and the machinery 
therein ; he mortgages the manufactory to B. without expressly including 
the fixed machinery. Will the fixed machinery pass ? And if so, is 
registration under the Bills of Sale Act necessary 

A, — The fixed machinery will pass, although not specially mentioned, 
being annexed to the freehold ; and consequently, registration under 
the Bills of Sale, Act is not necessary: {Mather v. Fraser, 27 L. T. 
Rep. 41.) By 41 & 42 Viet. c. 31, fixtures do not require registration 
unless assigned by separate deed ; but trade machinery does, except fixed 
motive power, or fixed power, or the stQWQo^as, and w ater^ p^es. 

Q. — ^You have to prepare a mortgage of a freehold cotton mill with 

{a) This does not refer to registration under the 38 <fc 39 Viet. c. 87, but to the 
local registry of lauds in Middlesex and Yorkshire, &g. 
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a large amount of macliinery, some fixed to tlie freehold and some not ; 
what must you do to get a valid security over the whole r your 
client ? 

A . — ^In order to bind the machinery not fixed to the freehold the 
mortgage must be registered as a bill of sale under the Bills of Sale Act, 
1878. 

Q. — In the case of a mortgage of freeholds in Middlesex containing 
trade and other fixtures and movables, what is necessary to be done for 
the effectual security of the mortgagee ? 

A. — The mortgage should be registered in the Middlesex registration 
office, and in order to bind the movables it must be registered as a bill 
of sale under the Bills of Sale Registration Act, 1878. 

Q. — Land held in fee simple, having thereon buildings and fixtures 
which the owner erected for trade purposes, is mortgaged without mention 
of those erections ; do the buildings and fixtures, or cither, pass to the 
mortgagee ? Would there be a difference if the land were leasehold for 
years ? 

A. — The buildings and fixtures pass to the mortgagee in fee {Mather 
V. Fi ‘CLser^ 2 K. &: T. 536), and also to the mortgagee of the leasehold ; 
{Ex parte Asthmj, 4 Ch. App. 630), and see 41 & 42 Viet. c. 31, as to 
trade machinery {ante), 

Q . — Is the mortgage in either of the cases in question within the Bills 
of Sale Act ? 

A, — Neither case is within the Bills of Sale Act (Mather v. Fraser), but 
in the case of a mortgage of the tenant’s fixtures separately they would bo 
within the Act : (see Ex parte Barclay, 6 De G, M. & G. ; or if trade 
machinery be included, 41 & 42 Viet. c. 31.) 

Q. — What validity, if any, has an unregistered bill of sale of chattels 
where the grantor remains in possession of the chattels ? 

A. — It is good as against the grantor, but not against his trustee 
in bankruptcy, execution creditor, or if he assigns it for benefit of his 
creditors. 

Q, — If instructed to prepare a mortgage comprising copyhold property 
and policies of assurance on the life of the mortgagor, what would 
be the frame of your deeds, and what other matters beyond the deeds 
would be necessary for the proper discharge of your duty as mortgagee’s 
solicitor ? 

A. — The mortgage deed should contain in the first testatum, in con- 
sideration of the money advanced, a covenant to pay the principal, and in 
the second testatum a covenant to surrender the copyTiolds to the use of 
the mortgagee, subject to a proviso for redemption ; a further testatum 
should contain an assignment of the policies, habendum, subject to pro- 
visoes for redemption and reassignment on repayment of the money and 
interest, covenants for the payment of interest and to keep up policies, 
power of sale and absolute covenants for title. Notices of such assignment 
should at once be given to the offices, and the usual conditional surrender 
executed and entered on the court rolls. 
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Q. — Give the outline of a mortgage of a life interest in settled real 
property, with a policy of insurance on the mortgagor’s life, to three 
mortgagees. 

A. — After date and parties come recitals of the document creating the 
life interest, and of the policy and of agreement for loan. Then an assign- 
ment of the life interest and policy to the mortgagees to hold as joint 
tenants. Proviso for redemption and power of sale in case of default. 
Then follow covenants by the mortgagor to pay principal and interest, to 
pay interest after default, fo keep the policy in force, and produce receipts 
for premium, with power to the mortgagees, in case of default, to continue 
the policy, and the usual covenants for title. 

The deed should contain a declaration that the money is advanced on a 
joint account, and that in the case of death of any or either of the 
mortgagees, the receipt of the survivors, or survivor, should be a good 
discharge. 

Q . — Set out shortly the principal parts of a conveyance by vendor 
(seised to the usual uses to bar dower), to two purchasers as joint tenants 
in fee. 

A. — Date ; parties ; recitals. Testatum where, in consideration of 
the purchase money, the receipt, &c., the vendor first appoints and then 
grants and confirms unto the purchasers and their heirs. The parcels. 
General words. Habendum, uses, covenants for title, and testimonium. 
Two witnesses are desirable (and absolutely requisite for the execution of 
the powers) who should properly attest the same. A receipt clause should 
be indorsed: (see Dav. Con., vol. 2, part 1, p. 173 m/.) 

Q. — The like of a mortgage of leaseholds to two persons where the 
lessee’s covenants are onerous. 

A. — ^Date ; parties ; recitals. 1st testatum, where in con.sideration of the 
mortgage money the mortgagors covenant to repay principle and interest ; 
2nd testatum, where, in further consideration, &c., lessee demises the 
premises. Habendum to the mortgagees, their executors, administrators, 
and assigns, for the residue of tho term less the last day thereof. Proviso 
for redemption, covenant to pay interest after default and the usual 
covenants for title on assignment of a lease, are entered into by mortgagor, 
and to pay the rent and perform the covenants contained in the lease. 
If the mortgagees are trustees a declaration should be inserted that the 
money is advanced by them on a joint account, and that the receipt of 
the survivor should be a sufficient discharge. Power of sale, and declara- 
tion by mortgagor to hold last day of term in trust for purchaser : (see 
Dav. Con., vol. 2, part 2, p. 819 et seq, ; after Blst Dec., 1881, a mortgage 
may be made by statutory form, see 44 & 4o Viet. c. 41, s. 26 ) 

Q. — Set out shortly the heads of an ordinary power of sale in a mort- 
gage of freeholds, add what special clause should be added in the case of 
a mortgage of leaseholds by under-lease. 

A. — Power to the mortgagee or the persons for the time being entitled 
to the mortgage money to sell without any further ct nsent of the mort- 
gagor, either together or in lots, and either by public auction or private 
contract, with power to make any stipulations as to title he or they may 
think fit, with power to buy in, rescind or vary any contract of sale, and 
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to re-sell without being liable for any loss; declare that the personshaving 
the legal estate, if different from those entitled to the money, shall convey 
the estate as the persons may direct. Proviso that power should not be 
exercised until default made in payment of principal or interest, or notice 
in writing for months given to the mortgagor. Proviso that pur- 

chaser shall not be bound to inquire as to whether such events have 
happened, or be liable for any irregularity in the sale, and that receipt of 
mortgagee sliall be sufficient discharge for purchase money. Trusts of 
purchase money shall be declared. It should be provided that the 
power of sale may be exercised by any person entitled to give a receipt for 
the mortgage money, and that the mortgagee should not be liable for 
involuntary losses. 

In case of the mortgage of leaseholds by under-lease, it should be declared 
that in case of sale the mortgagor, his executors, administrators, or assigns, 
should stand possessed and interested in the last days of the term, upon 
trust for the purchaser, and to assign and dispose of the same as such 
purchaser might direct: (see 2 Dav. Prec. Conv., 2nd edit., pp. 731 
et seq. and 822.) 

Q. — If A. borrows money on the security of his life interest in consols 
settled on his marriage, and policy of assurance effected on his life and in 
his own name, what inquiries should you make, as solicitor for the lender, 
before the completion of the mortgage, and what notice should you serve 
after its completion ? (a) 

A . — I should inquire of the trustees of the settlement if there were any 
previous incumbrance on the stock within their knowledge. I should also 
make the same inquiries at the insurance office. On learning that there 
were no prior incumbrances, and after taking an assignment of the life 
interest and policy, I should immediately give written notice of the 
assignment to the insurance company and the trustees : (Hughes’ Conv. 
387.) 

Q — What might be the consequence to your client, and also to yourself, 
if you omitted to make the inquiries, and serve the notices referred to in 
the last question ? 

A. — The client might, if it turned out that there were prior incum- 
brances on the stock or policy, lose the benefit of his security. By not 
giving notice he might be postponed to a subsequent incumbrancer, who, 
having no notice of the prior assignment, gave notice to the trustees and 
insurance company ( Consolidated Insurance Company v. Riley , 1 L. T. Eep. 
N. S. 209) ; or might lose the benefit of the policy by a payment by the 
company. Nor could the assignee, until such notice, sue in his own name 
for the amount due on the policy on the death of the assured : (30 & 31 
Viet. c. 144, s. 3.) If the client suffered damage as stated, he might bring 
an action against his solicitor ; (Arch. Nisi Prius, 40.) 

— If a mortgage be made to two persons, and one dies, having 
appointed a third person his executor, can the surviving mortgagee give 
a valid receipt for the mortgage debt, and reconvey the estate ; and if not. 


(a) Also asked thus : A. wishes to raise money on his life interest in stock standing 
in the name of trustees ; what security would you advise, and what precautions would 
you take ? 



MOBTGAGES. 


251 


what provision should be inserted in the mortgage deed to enable him to- 
do so ? 

A » — The surviving mortgagee cannot give a valid receipt for the 
debt and reconvey the estate ; for in equity the mortgagees are tenants 
in common ; the personal representatives of the deceased must join in the 
reconveyance to discharge the debt. To enable the surviving mortgagee 
to give a valid receipt, the deed must contain a declaration that the 
money is advanced by them on a joint account, and that in case of the 
decease of one in the lifetime of the other, the receipt of the survivor 
shall be an effectual discharge for the whole of the money : (see Will, 
E. P. 43G, 13th edit.) In mortgages executed after 3lst December, 1881, 
the words as to the receipt being sufficient discharge will be unnecessary : 
(see 44 & 45 Viet. c. 41, s. 61.) 

Q. — Give a concise form of the declaration to be inserted in the deed, 
with reference to the money being thus jointly advanced. 

A, — And it is hereby declared by the said A. and B. that the said sum 
of /. belongs to them jointly both at law and in equity, and that if 

either of them shall die during the continuance of this security the receipt 
of the survivor of them for the said sum shall be an effectual discharge 
for the same : (and see supra.) 

Q . — Sketch the outline of a mortgage in fee from A. to B., C., and 
who are trustees of the money advanced. 

A. — In addition to the usual parts of a mortgage deed (see post), there 
should be a declaration that the money is advanced on a joint account, and 
that the survivors or survivor shall be competent to give valid discharges 
for the mortgage money : (Will. E. P. 436, 13th edit, and supra.) 

Q. — When trust property is lent on mortgage, is it expedient to keep 
the trust out of sight, bearing in mind the provisions of the Act of 1859, 
making the receipt of a trustee effectual ? give your reasons. 

A. — It is expedient to keep the trust out of sight^ so that when the 
money is paid off the trusf^deedmay not become an essential link in the* 
mortgagor’s title. And it is usual to insert a declaration that the money 
is advanced by the trustees (not as trustees, but by name) on a joint 
account, and that the receipt of the survivor shall be a sufficient discharge ; 
for, on the face of the deed, they do not appear as trustees, and therefore 
are not within the Act. The trust appears by some other deed : (Lewin. 
on Trusts, 246, 4th edit.) 

Q. — Explain the term proviso for redemption.” 

A. — It is the clause contained in every properly drawn mortgage deed, 
that upon repayment; by the mortgagor to the mortgagee of the principal 
and interest on a certain day, the mortgagee will reconvey the estate to- 
the mortgagor. 

Q. — State how the covenants for title on a mortgage and a purchase* 
differ. 

A, — On a mortgage the covenants for title given by the mortgagor are 
absolute — that is, extending to the acts of the whole world ; whilst those 
given on a purchase are qualified covenants, being restricted to the acts of 
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the covenantor, or to himself and those through whom he claims by will 
or descent : (see Will. E. P. 448, 13th edit.) 

Q. — Is it useful, and, if so, in what respect, to take a bond from a 
mortgagor in addition to the mortgage and covenant for payment of 
principal and interest ? 

A. — It is useful to do so when the money is to be repaid by instal- 
ments : because an action may be brought upon the bond if default is 
made in payment of any one of the instalments ; whereas, if the only 
remedy is upon covenant, no action will lie before the instalments become 
payable. Again, the bond might have sureties, and the mortgagee may 
pursue all his remedies at the same time: (Hughes’ Con. 415.) 

Q . — ^What is the meaning of an attornment clause in a mortgage, and 
what remedy does it confer ? 

A. — The meaning of an attornment clause in a mortgage (where a 
mortgagor occupies the premises) is that thereby the mortgagor acknow- 
ledges the mortgagee as his landlord, at a yearly rent, usually the amount 
of interest on the mortgagee ; and the remedy it affords is that the mort- 
gagee may distrain for such rent in case of non-payment. 

Q, — ^What is an equity of redemption ; Is the party entitled to it for 
ever, and if not, when is the right barred ? 

A. — An equity of redemption is the right which equity gives a moit- 
gagor of redeeming his mortgaged estate after the time appointed for 
repayment of the money due has passed. This right is baiTed at the end 
of twelve years from the time the mortgagee obtained possession of the 
mortgaged premises, unless in the meantime a written acknowledgment of 
the mortgagor’s title has been given to him or his agent, signed by the 
mortgagee : (Will. E. P. 427, 437, 13th edit. ; 37 & 38 Viet. c. 57.) 

Q. — A, makes a mortgage to B. in fee, and then dies without heirs and 
intestate ; who is entitled to the equity of redemption of the mortgaged 
estate ? 

A. — The equity of redemption becomes vested in the mortgagee, and 
does not escheat to the Crown ; but the mortgagee does not take it abso- 
lutely, for it is still liable for the payment of the debts of the mortgagor, 
and a judgment creditor has a right to redeem : (see Beal v. Symonds, 16 
Beav. 406.) 

Q . — What is meant by ‘’tacking” a mortgage, and how can this be 
effected ? 

A . — “ Tacking ” is the uniting of two incumbrances in order to post- 
pone an intermediate one which is prior in point of time to the incum- 
brances tacked. Thus, if a third mortgagee, who has made his advance 
without notice of a second mortgage, can purchase the first legal mort- 
gage, he may tack his third mortgage to the first, and so postpone 
the intermediate incumbrancer : for when the equities are equal the 
law prevails : (St. Eq. §§ 412, 413 ; Marsh v. Zee, 1 L. C. Eq. 494, 2nd 
•edit.) {a) j 

(a) This right was abolished by eome learned (?) law reformer, by 37 & 38 Viet, 
c. 78, 8. 7, which did away with any protection afforded by the legal estate. This 
mischievous section (subject to vested interests) was happily shortly repealed by 38 
^ 39 Viet. c. 87, 8. 129. 
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Q. — Where there are three mortgagees, can the third in any and what 
manner protect himself against the second ; and will the fact of his having 
had notice (when he advanced his money) of the second mortgage interfere 
with such protection ? 

A. — A third mortgagee may, by purchasing the first legal mortgage, 
tack his third to the first, and so postpone the second. But to enable a 
mortgagee to tack, he must have had no notice of a second mortgage at 
the t/??ie of advancing his money, but it will make no difference that the 
third mortgagee at the time of purchasing the first had notice of the 
second mortgage : (see references supra.') 

Q. — A. mortgages land to B. to secure 1000/. advanced at the time and 
also future advances, and subsequently A. mortgages the same land to 0. 
to secure a present advance. 0. gives B. notice of his mortgage. If B. 
afterwards makes a further advance, will that advance rank in priority 
to C.’s mortgage ? 

A. — Formerly, in such a case, it was held that the first mortgagee (B.) 
might tack against the second (0.), because it was said to be folly of the 
latter to lend his money on such security : (see Gordon v. Graham, 7 Vin. 
Abr.) But this case has been overruled, and it is now decided that you 
must not in any case have notice, at the time of advancing the money, of 
the intermediate incumbrance, to entitle you to tack : (see Jiolt v. Bophin- 
son, 32 L. T. Rep. G9, 112 ; 9 H. of L. 514.) 

Q . — Can an advance on judgment subsequent to a second mortgage be 
tacked to a prior security, so as to have priority in payment to the second 
mortgage ? 

A. — A first legal mortgagee may tack a judgment debt to his first mort- 
gage if the advance was made ysdthout notice of the intermediate mortgage, 
unless, indeed, this right is taken away by the 27 & 2iS Viet. c. 112, s. 1* 
But a judgment creditor cannot buy the first legal mortgage and tack, 
because he did not originally lend his money on the security of the land : 
(see Sm. Man. s. 529.) 

Q . — In a register county, (a) does registration of a second mortgage 
amount to notice thereof ? 

A. — ^No ; registration is not deemed constructive notice, and it was 
formerly thought that it would not prevent a prior mortgagee from tack- 
ing a third mortgage when he had no actual notice of the existence of 
a second mortgage : (St. Eq. §§ 401, 402 ; Coote Mort. 378, 3rd edit.) 
But the recent case of Credland v. Potter (44 L. J. Rep. 169) Jbas 
decided that such charges take effect according to priority of registration, 
and cannot be tacked. 

Q. — Is any notice necessary, and to whom, on taking a mortgage of the 
equity of redemption ? 

A. — The person lending the money should not only give the first 
mortgagee express notice of the proposed mortgage, but he should, if the 
&st mortgagee will permit, put notice of the second mortgage on the prin- 
cipal title-deed. It is also incumbent on the mortgagor of an equity of 


(a) The register counties, it must be remembered, are only Middlesex and York, dPO. 
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redemption to give notice of the first mortgage to the second mortgagee ; 
for otherwise he loses his equity of redemption: (Ooote Mort. 210, 211, 
3rd edit.) 

Q. — ^What length of possession by a mortgagee, and in what circum- 
’fltances, will bar the equity of redemption ? 

A. — Twelve years after entry by mortgagee, and after payment of any 
principal or interest on account, or after any written acknowledgment of 
the title of the mortgagor or of his right to redeem is now sufficient : 
<37 & 38 Viet. c. 57, s. 7 ; Will. E. P. 458, 13th edit.) 

Q . — Does the purchaser of an equity of redemption, without the con- 
currence of the mortgagee, encounter any and what risk, on the supposition 
that the piincipal and interest due on the mortgage is correctly stated by 
the mortgagor ? 

A, — Yes. In case the mortgagee has taken other mortgages from the 
mortgagor, he may refuse to allow the purchaser to redeem, unless he 
discharges all the mortgages, but as to deeds executed after Dec. 31, 1881, 
see 44 & 45 Viet. c. 41, s. 17. 

— Can a first mortgagee purchasing and taking a conveyance to him- 
self in fee of the equity of redemption, set up his mortgage against any of 
the subsequent incumbrances of which he has notice ? 

A, — No : but he may set it up against such of them as he had no 
notice of at the time he purchased.(«) He should, however, in this case 
take the conveyance in the name of a trustee, in order to prevent the 
equitable title merging in the legal estate ; (Dav. Oonv. 294, 2nd edit.) 

Q. — ^What are the prominent disadvantages of a second mortgage, 
especially in the event of foreclosure or sale, and considering the danger 
of tacking ? Give your reasons. 

A, — The disadvantages are that the second mortgagee gets neither the 
title-deeds nor the legal estate, and therefore formerly could not bring 
ejectment ; and if he wishes to foreclose, he must do so subject to the 
debt of the first mortgagee, or pay him off, and if he sells he is only 
entitled to the surplus after satisfying the first mortgagee. So he may 
be cut out by a right of tacking being exercised : (see Sm. Man. tit. 3, c. 3 ; 
a,nd see James v. James, L. Eep. 16 Eq. 153.) An equitable mortgagee 
by deposit can only foreclose, and is not entitled to a sale. 

Q . — A mortgagee in fee dies intestate : in whom do the estate and 
money vest, and if the mortgagor wishes to pay off the mortgage debt, 
what assurance, and by whom executed, is necessary for restoring the 
ostate to the mortgagor free from the debt ? 

A. — As the mortgagee has the legal estate, it will, on his death intestate, 
descend to his heir-at-law ; but in equity, as a mortgage is only considered 
as a security for the money lent, the personal representatives will be 
entitled to the money, and the heir-at-law may be compelled to join the 
personal representatives in a reconveyance of the estates, although he will 
not be entitled to a shilling of the money (see Will. E. P. 432, 13th 


(a) Subject to any right accruing under 37 & 38 Viet. c. 78, s. 7, previous to its 
re^aL 
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edit.); but the legal personal representatives may now convey by 37 & 38 
Viet. c. 78, s. 4, and in case of death after Dec. 31, 1881, by 44 & 45 
Viet. c. 41, s. 30. 

Q. — Give the parties to, and the outline of, a deed of transfer of 
mortgage of land held in fee simple — the mortgagor living, the mortgagee 
dead intestate. Is there more than one mode of carrying it out, and does 
the Vendor and Purchaser Act, 1874, affect the question ? 

A, — Date, parties, heir of mortgagee of the first part, administrator of 
mortgagee of the second part, and mortgagor of the third part, and 
transferee of the fourth part. Recitals of mortgage, death of mortgagee, 
heirship, administration, amount due on mortgage, and agreement for 
transfer. Testatum, in consideration of mortgage money paid by trans- 
feree to mortgagee's administrator, the latter with consent of mortgagor 
assigns debt with all powers, &c. Habendum. Second testatum, when in 
further consideration as aforesaid, heir with like consent, grants premises 
to transferee. Habendum, &c. Covenant by heir that he has not incum- 
bered. Covenant by mortgagor for payment of principal and interest. 
The Vendors and Purchasers Act, 1874, s. 4, dispensing with the necessity 
for making the heir-at-law of the mortgagee a party, does not apply 
in case of a transfer {In re Brook: s mortgage^ 46 L. J. 865); but 44 & 45 
Viet. c. 41, 8. 30, includes this case. It is not absolutely essential that 
the mortgagor should be a party, in which case a power of attorney to 
sue for the principal and interest should bo inserted. 

(f — A mortgagee dies leaving a will with no specific devise of trust 
and mortgaged estates. The mortgage is to bo paid off and a recon- 
veyance executed. Who under the present law can convey the legal 
estate ? 

A. — ^Formerly the heir of the mortgagee must have done so, but now 
by 37 & 38 Viet. c. 78, s. 4, the executors may do so upon payment of all 
moneys secured by the mortgage. 

Q. — A testator dies in the present year possessed of two houses, one 
freehold and the other leasehold. Each has a mortgage upon it. By his 
will, he devises the freehold house to A., and bequeaths the leasehold one 
to B., without, in either case, saying anything about the mortgages. He 
leaves an ample general personal estate. How will the respective mortgage 
debts be borne, and why ? 

A. — If the will is made since 1854, the mortgage debt on the freehold 
house will be borne by that property, it being provided by the 17 & 18 
Viet. c. 113, that when any person shall after the 31st December, 1854, 
die seised of any hereditaments which shall be charged with the payment 
of any money by way of mortgage, and shall not by his will have signified 
any contrary intention, the devisee to whom such hereditaments shall be 
devised shall not be entitled to have the mortgage satisfied out of the 
personal estate, but the hereditaments so charged shall be primarilj; 
liable for the same. The mortgage debt on the leasehold house was til’ 
40 & 41 Viet. c. 34 payable out of the personal estate, as it was held tha^ 
leaseholds for years were not within the first Act : {Solomon v. Solomon, 
10 L. T. Rep. N. S. 54.) But, by the latter Act, they are made so with 
respect to persons dying after 31st December, 1877. 
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Q. — On a contemplated reconveyance of a mortgaged estate would you 
allow Bucli reconveyance to be indorsed on tbe mortgage deed ? If not, 
why not ? 

A . — ^Whenever circumstances would admit, I should advise tbe reconvey- 
ance to bo by indorsement, because, when tbe mortgage deed is produced, 
it necessarily bears with it tbe evidence of tbe reconveyance, otherwise tbe 
reconveyance might be lost and great difficulty experienced in proving its 
execution ; or even that tbe mortgage debt bad been paid : (2 Dav. 
Oonv. 705 ) 

Q. — A. is mortgagee in fee, and dies without devising tbe security, and 
tbe mortgage debt is applicable by bis executor to the payment of tbe 
testator’s debt ; suppose tbe beir-at-law of tbe mortgagee be unwilling 
or incapable to reconvey tbe premises (as if be be an infant), to whom is 
tbe mortgagor to pay the principal money and interest, and bow is be to 
obtain an effectual reconveyance of tbe premises ? 

A. — Formerly, if tbe beir-at-law of the mortgagee was unwilling or in- 
capable of reconveying tbe premises, tbe way to obtain a reconveyance was 
to apply to the Court of Chancery for a vesting order under tbe 13 & 14 
Viet. c. 60, which, if granted, bad tbe same effect as if tbe beir-at-law of 
tbe mortgagee bad duly executed a conveyance or assignment of tbe lands 
in tbe same manner and for tbe same estate. If deemed more expedient, 
a person would be appointed to execute a conveyance to have the same 
effect. Tbe money being paid to tbe executor, now, by 37 & 38 Viet. c. 
7H, 8. 4, tbe legal pei’sonal representative may reconvey to tbe mortgagor ; 
and by 44 & 45 Viet. c. 41, s. 30, in case of death after 3l8t December, 
1881. 

Q. — If a freehold estate in mortgage be devised or allowed to descend, 
is the devisee or heir-at-law entitled to have the mortgage paid out of tbe 
testator’s or intestate’s personal estate, there being no direction in tbe 
deed or will to that effect ; and has tbe law on this point been altered, 
and when, and in what respect? 

A. — Prior to 1st January, 1855, tbe heir or devisee was so entitled ; 
but not since this date unless tbe mortgagor has by bis deed or will, &c., 
signified a contrary intention. It is, however, provided that this enact- 
ment is not to affect any rights claimed under any deed, will, &o., made 
before tbe Ist January, 1855 : (17 & 18 Viet. c. 113.) (a) A will operating 
after tbe 31st December, 1867, containing a general direction that all tbe 
debts of tbe testator shall be paid out of bis personal estate, is not to be 
deemed a declaration of a contrary intention so as to include mortgage 
debts : something more explicit is required : (30 & 31 Viet. c. 69.) As to 
personal estate, see 40 & 41 Viet. c. 34. 

Q. — A., being seised of Blackacre subject to a mortgage, devises it to 
B., and by bis will gives bis personal estate to bis executors subject to 
tbe payment of bis just debts.” Out of what part of A.’s estate will 
tbe mortgage debt have to be paid, and why ? 

A, — Tbe estate will now go to B,, charged with tbe payment of tbe 


(a) An equitable mortgage is within this Act ; {Colehy v. Colehy, 14 L. T. Rep. N. S. 
697.) 
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mortgage debt: (17 & Viet, c. 113, and 30 & 31 Viet. c. 69.) A will 
operating after tbe Slst Deeember, 1867, eontaining a general direction 
that all the debts of the testator shall be paid out of his personal estate, 
is not to be deemed a declaration of a contrary intention so as to include 
mortgage debts. Prior to the 1st January, 1855, the heir or devisee of 
A. was entitled to have the mortgage debt in all cases paid out of the 
]i)ersonal estate. 

Q. — A.f possessed of a freehold farm and a leasehold shop, each subject 
to a mortgage, and of considerable personalty besides, by his will leaves 
his realty to B., and his personalty to 0. ; out of what fund will the mort- 
gages bo discharged, and what was the former law on the subject ? 

A. — Prior to the 1st January, 1855, B. would have been entitled to 
have had the mortgage on the freeholds paid out of A.’s personal estate; 
but now the stat. 17 & 18 Viet. c. 113 (Locke King’s Act), enacts that 
the estate descends cinn onere, unless a contrary intention appears by the 
will of the deceased. The mortgage on the leasehold shop will be payable 
out of the personalty (^Solomon v. Solojnon, 10 L. T. Rep. N. S. 54) ; 
unless A. died after the 31st of December, 1877 : (40 & 41 Viet, 
c. 34.) 

Q. — ^What defects in former Acts, relating to the payment of mort- 
gage debts charged on lands passing by a will, are remedied by the Act of 
L877 ? 

A, — This Act, 40 & 41 Viet, c. 34, amends the 17 & 18 Viet. c. 113 
(Locke King’s or the cum onere Act), and 30& 31 Viet. c. 69 (the Amend- 
ment Act), by extending the operation of those Acts to any lien for 
unpaid purchase money on land purchased by an intestate, and also extends 
the Acts to Leaseholds, in each case with respect to persons dying after 
31st December, 1877. 

Q. — A. purchased the equity of redemption in a freehold house Ko. 1, 
Middlesex-street ; he afterwards, as he alleges, lost the property owing to 
a consolidation of securities. Explain how this could be. 

A . — Where a mortgagee lends two distinct sums to the same mortgagor 
on two securities, although they be only equitable securities, and although 
created by two distinct instruments, and at different times, and although 
the property in one be real and the other personal, the mortgagor or any 
one claiming under him (even a purchaser of the equity of redemption or 
mortgagee of the estate sought to be redeemed who had no notice of the 
mortgage on the estate not sought to be redeemed) cannot redeem the 
property comprised in one security without redeeming the other ako ; 
ior the person who has the two mortgages has a right to consolidate, 
jisfittijso as to insist on both being paid off together : (Sm. Man. ot JiJq7 
sec. 554.) Consequently, if the other security turned out defective, No. 
1, Middlesex-street, might be exhausted in paying the deficiency. (In 
mortgages executed after 31st December, 1881, any one mortgage may be 
redeemed by 44 & 45 Viet. c. 41, s. 17.) 

Q* — If A. mortgages Y. estate to B. for 1000/., and Z. estate to B. for 
2000/., can A., adversely to B., redeem either estate upon paying the 
money due upon it, or must he redeem both estates ? And does the same 
rule apply to proceedings by B. for foreclosure ? 

S 
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A. — A. cannot, adversely to B., redeem one of the estates without 
redeeming the other also, for he who seeks equity must do equity. And 
this rule also applies whether the suit be for foreclosure or redemption : 
( Watts V. SyineSy 1 De G. M. & G. 240 ; V^lnt v. Fadyett, 32 L. T. 
11 ep. 66, and see supra.) 

Q. — If A., having two estates, Blackacre and Whitcacre, first mortgages 
Blackacre to B., and subsequently mortgages Whitcacre to him to secure 
another sum, and then conveys the equity of redemption of Blackacre to 
0., subject to the first-mentioned mortgage, will 0. acquire a title 
unaffected by the money secured upon Whitcacre ? 

A . — ^No ; 0. will not be able to redeem the equity of redemption in 
Blackacre without redeeming Whitcacre also, even though he bought the 
equity of redemption in Blackacre without notice of the chai’ge on .White- 
acre, especially if Whiteacre is a defective security : ( Fiui v. Fadyett, sup. : 
Sm. Man, sect. o54, and see supra.) 

Q. — A. mortgages Blackacre to B. for 1000/., and suhscquentl}' Green- 
acre to 0. for 500/. 0. takes from B. a transfer of his mortgage. In 

pursuing his remedies, can C. consolidate these two mortgages against A., 
and how would it be if, previously to the transfer of C., A. has sold the 
equity of redemption in Blackacre to E. ? 

A. — C. can consolidate his two mortgages against A., and E. cannot 
redeem one mortgage without the other : (see Vint v. Fadyeit, 1 Gif. 44 6 ; 
Sm. Man. sect. 554, and see supra.) 

Q . — Mortgage to A. for 1000/., then to B. for 800/. ; A. sells his charge 
to C., a stranger, for 700/. Is C. entitled, as against B., to the whole debt 
of 1000/., or only to the 700/. he paid? 

A. — In this case C. is entitled as against B., the second mortgagee, to 
the whole debt of 1000/. He stands in the place of the first mortgagee, 
after the assignment of the debt to him by the first mortgagee. But it is 
otherwise with respect to heirs, trustees, agents, or executors of the mort- 
gagor, as a general rule : (Coote Mort. 303, 3rd edit.) 

Q. — A. mortgages freehold estate to B., with power of sale, and then 
dies. B. then exercises his power of sale, and after rthaining principal 
and interest there is a surplus. To whom will this surplus belong, viz., 
to the heir or personal representatives of the mortgagor ? 

A. — A. being dead, the surplus, after retention hy B. of his principal, 
interest, and costs, will belong to the heir or devisee, and not to the per- 
sonal representatives of A., for previously to the sale he would have been 
entitled to the estate, subject, of course, to the mortgage : (Sm. Man. sect. 
544.) 

Q — estate is mortgaged to C. in fee ; he entefs as mortgagee and 
then dies, leaving a widow. Is the widow dowable out of this estate ? 

A. — The widow of 0. is not dowable out of this estate ; unless, indeed, 
all equity of redemption was clearly barred at the husband’s death : 
(Coote Mort. 510, 3rd edit.) 

Q. — What covenants is it usual for mortgagees to enter into ? 

A. — Mortgagees merely covenant that they have doAe no Act to in- 
cumber : (2 Hughes’ Pract. Sales, 208, 2nd edit.) 
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-What is the effect of cancelling or destroying a mortgage deed ? 

A. — If it is found so cancelled in the mortgagee’s possession at his 
death, it is as much a release as cancelling a bond, but it does not convey 
or revest the estate in the mortgagor, for that must be done by some deed : 
the legal estate in such a case descends upon the heir; but there being no 
debt at law or in equity, at least upon the mortgage, the court holds the 
heir to be trustee for the mortgagor : (Sm. Man. sect. 587.) 

Q. — What amount of interest can be reserved on a mortgage ? And 
can a mortgagee stipulate that if the interest be not paid at the proper 
time, it shall be converted into principal ? 

A. — Since the repeal of the usury laws, any amount of interest may be 
reserved on a mortgage : (17 & 18 Viet. c. 90.) The mortgagee cannot, in 
the first instance, stipulate that if the interest be not paid at the time it 
shall be converted into principal. To do this the interest must first 
become due, and a written agreement t o conv ert be signed : (Sm. Man., 
sect. 517.) 

Q. — Is it legal to take procuration money on a loan of money by mort- 
gage, and how much, and who is entitled to it ; the solicitor for the mort- 
gagee, or the solicitor for the mortgagor ? 

A . — Yes ; it is legal to take procuration money on a loan of money by 
mortgage. By 12 Anne, c. 10, 5s. for every 100/. is allowed, but more 
may now be taken : (17 & 18 Viet. c. 90.) The solicitor for the mort- 
gagee is entitled to it : (see 26 Leg. Ob. 536; Ld. St. Leonards’ Handy 
Book, 91, (Jth edit.) 

Q. — Can a mortgagee in possession, whose estate is absolute at law, cut 
down timber ? 

A . — Not unless his security is defective, and if he docs so an account 
will be decreed, and the produce applied, first, in payment of tlio interest, 
and then in sinking the principal, and equity will enjoin him. If the 
security prove defective, the court will not restrain him from felling 
timber, the produce being of course applied in ease of the estate : (Ooote 
Mort. 367, 3rd edit. ; Sm. Man., sect. 559.) But in mortgages executed 
after 31st December, 1881, a mortgagee in possession may cut and sell 
timber ripe for cutting, and not left standing for shelter or ornament, 
unless a contrary intention is expressed by 44 & 45 Viet. c. 41, s. 19.) 

Q. — A mortgagee in fee allows the mortgagor to remain in possession 
for more than twenty years, and receives no interest or acknowledgment 
from him. Has he any, and what, right against the mortgagor or against 
the land ? 

A. — He has simply a lien on the title deeds in his possession. 

Q- — By the Trustees and Mortgagees Act, 1860, what power of sale is 
given to mortgagees under an instrument executed after the passing of the 
Act, in what events does it arise, by whom exercisable, and under what 
restrictions ? What. are the powers by the Act conferred on mortgagees 
of appointing a receiver ? 

A. — By the 23 & 24 Viet. c. 145, it is provided that the mortgagee, 
his executors, administrators, and assigns, shall (1) after the expiration of 

S 2 



260 OONVEYANCINO, AND LAW OP BEAL AND PERSONAL PROPERTY. 


a year from the time when the principal money became payable, or (2) if 
the interest thereon be in arrear for six months, or (3) after the omission 
to insure, have the following powers to the same extent as if confen^ed by 
the mortgagor : 1. Power to sell or concur in selling the property by 
public auction or private contract, and to rescind contracts and buy in and 
re-sell. 2. Power to insure the property, &c. 8. Power to appoint a 

receiver of the rents and profits of the property : (sect. 11.) 

But no sale is to be made until after six months* written notice, given 
to the mortgagor, or affixed on some conspicuous part of the property ; 
purchasers, however, are protected, and any persons injured may proceed 
against the person selling : (sects. 12 and 13.) 

As to the receiver, if a person has been mentioned in the mortgage deed 
as a receiver, the mortgagee may appoint him, or if no one be named, may, 
by notice in writing, require the mortgagor to appoint a receiver within 
ten days, and on^ default may (by writing) himself appoint a receiver : 
(sect. 17.) With respect to deeds executed after 31st December, 1881, 
the above sections will be repealed and the powers conferred by 44 & 45 
Viet. c. 41, ss. 10, 24, substituted. 

Q. — In preparing a mortgage deed would you insert the usual full 
powers of sale and to insure against fire, or rely on the statutory powers 
given by the 23 & 24 Viet. c. 145, and why? 

A. — If the property is small in value, it is advisable, to save expense, 
to rel}^ upon the power of sale given by the Act ; but if a sale 
is wanted on shorter notice than six months, a special power must be 
inserted : and where the property is of large value, the conveyancer usually 
inserts all powers that he thinks necessary in the mortgage deed indepen- 
dent of the Act, the operation of which, however, should never be nega- 
tived by the mortgagee. With respect to insurance, there should be a 
covenant to insure inserted in the mortgage deed, as otherwise, until some 
default be made in payment of principal or interest, the right to insure 
and tack premiums to principal under the Act will not arise. (With 
respect to deeds executed after 31st December, 1881, see 44 & 45 Viet, 
c. 41.) 

Q. — State the essential points to be observed in framing a power of sale 
on a mortgage in fee. 

A, — 1. The power should be given to the mortgagee, his executors, 
administrators, or assigns, otherwise an assignee of the mortgagee could 
not exercise the power. 

2. If the mortgage is to two persons, the power should enable the 
survivor, &:c., to sell. 

3. It should provide that the person having the legal estate, if different 
from the person entitled to the money, should convey.. 

4. It should be given to arise at any time after default, and, if neces- 
sary, without notice to the mortgagor, and either by public auction or 
private contraefc, with power to buy in and re-sell, without being respon- 
sible, &c., to give receipts and do all acts necessary for perfecting tbe 
sale, and, out of the surplus, first to defray the costs of the sale, then 
to retain principal and interest, and to hand over the surplus, if any, 
to the mortgagor: (I Prid. Oonv. 517, &c., 9th edit.; 2 Dav. Conv. 
556, &c.) 
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— Can a mortgagee in fee, after selling the estate, proceed, or not, 
on the covenant to pay ? 

A. — ^Yes ; if the sale of the property did not realise enough to pay 
principal, interest, and costs of sale. If, however, the mortgagee fore- 
closes and then sells, and afterwards sues the mortgagor, proceedings will 
be stayed, because so suing re-opens the foreclosure : (Lodcart v. Hardy, 
9 Beav. 349 ; Sm. Man. sect. 548.) 

Q. — If a mortgage deed contains a covenant for the insurance of the 
buildings on the premises, and the moi'tgagor fails to perform that cove- 
nant, has the mortgagee, in the absence of any provision for the pui’iDOse 
in the deed, any power to effect an insurance, and to recover the amount, 
with or without interest ? 

A, — On breach of the covenant to insure, the 23 & 21 Viet, c. 145 
(unless negatived by the mortgage deed), gives the mortgagee under a 
deed made since the Act power to insure the premises from loss or damage 
by fire, and to add the premiums so paid to the principal money at the 
same rate of interest: (see ss. 11, 32.) In deeds executed after 31st 
December. 1881, unless the power is negatived the mortgagee may at 
once insure and tack the premiums : (44 & 45 Viet. c. 41, s. 

Q. — What covenants and powers are usually inserted in a mortgage ? 
Is there any, and if any what, recent legislation on the subject ? 

A . — The covenants usually inserted in a mortgage of land not registered 
under the 25 k 26 Viet. c. 53, or 38 & 39 Viet. c. 87, are to pay jorincipal 
and interest, absolute covenants for title, to keep the premises in repair, 
and to insure. Then follow the powers of sale on default of payment of 
principal and interest. The 23 & 24 Viet. c. 145, s. 11, provides that 
the mortgagee, his executors, &c., shall, in the events above staled, have 
a power to sell, &c., as before detailed, and 14 & 45 Viet. c. 41, contains 
enlarged powers with respect to deeds executed after 31st Dec. 1881. 

Q . — State briefly the ordinary foim and construction of a mortgage 
deed of real estate. 

A. — Date, parties, recitals, testatum, containing the consideration, 
receipt, operative words, parcels, and general words, habendum, proviso 
for redemption, and re-conveyance and proviso for the mortgagor to enjoy 
until default ; then follow the covenants and powers set out sapra. (a) 

Q. — A. desires to mortgage his house in Belgrave-square, held on lease 
for ninety-nine years, to B., to secure him the loan of 5000/. Write 
out verbatim the habendum in such mortgage deed, and state the principle 
on which you would frame it, and enumerate shortly the covenants and 
provisoes that you Vould insert in such mortgage deed. 

A . — The habendum would run thus: ‘‘ To have and to hold the said 
hereditaments and premises hereby demised unto the saidB., his executors, 
administrators, and assigns, for all the residue now to come of the said 


(a) A charge under the 38 & 39 Viet. c. 87, consists of the nuniber of premises 
on the register, name of registered proprietor, consideration, charge on the premises 
in favour of the mortgagee, of the principal and interest, power of sale after a certain 
date, and signature of proprietor witnessed by a solicitor (Form 20). 
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term of ninety-nine years, except the last ten days thereof, subject to 
the proviso for redemption hereinafter contained : (see Prid. Conv. 538, 
9th edit.) The habendum is framed by way of demise or under-lease, as 
it thus protects the mortgagee from being liable to the rents and 
covenants in the lease : (Will. E. P. 433, 13th edit.) 

The provisoes would be, for redemption on repayment of the money lent 
and for quiet enjoyment by the mortgagor until default. Covenants by 
the mortgagor (A.) for payment of principal and interest, that the lease 
is valid, and that he has good right to demise ; for quiet enjoyment after 
default, free from incumbrances, and for further assurance. Also to pay 
the rent and perform all the covenants in the lease : (see Prid. uhi suj). ; 
as to power of sale, see ante, p. 259.) 

Q. — Draw in skeleton (i.e., stating the name or short effect only of each 
clause) a mortgage by a married woman of a freehold estate belonging to 
her, and advise on the steps necessary for the due completion of the 
mortgage security. 

A, — The date, parties (husband and wife), mortgagors of the one part, 
mortgagee of the other part, recitals, testatum, which includes considera- 
tion, receipt, operative words, by which the wife, with the concurrence of 
her husband, conveys and the husband confirms, parcels and general 
words, habendum, proviso for redemption, covenants by husband for pay- 
ment of principal and interest and for title, power of sale, &c. The deed 
must be executed by husband and wife and acknowledged by the wife, 
who must be separately examined before a judge or two commissioners, 
and a certificate of acknowledgment filed in the Common Pleas Division 
as required by the 3 & 4 Will. 4, c. 74. 

Q. — State concisely the requisite contents and proper form of making a 
mortgage by A. E. of long leaseholds of house property to 0. D., E. F., 
and G. H., who are trustees lending money. 

A. — The mortgage should be by way of under-lease (see ante). After 
recitals of the lease and agreement for loan comes the assignment of the 
premises to hold to the mortgagees for the residue of the term, less (say) 
ten days, as joint tenants. Then follow provisoes, covenants and power of 
sale, as stated supra. There should also be a declaiation that the money 
is advanced on a joint account, and (until Ist Jan. 18H2) that in case of 
the death of any or either of the mortgagees, the receipt of the survivors 
or survivor shall be a good discharge : (44 & 45 Viet. c. 41, s. 61.) 

Q . — Mention the principal parts of a conveyance in fee by a mortgagor 
and mortgagee to a purchaser. 

A . — ^Date. Parties. Eecital of mortgage ; of money due on mortgage,, 
and of contract of purchase. Testatum, wherein the mortgagee, in con- 
sideration of the mortgage money, at the request of the mortgagor grants 
and conveys, and the latter, in consideration of the remainder of the 
purchase money, grants, ratifies, releases, and confirms the estate to the 
purchaser and his heirs, &c. Habendum : Covenant by mortgagee that he 


(a) We may here mention that leaseholds, of which twenty-one years are still to 
come, or for a life or lives or years determinable on life or lives, may be registered 
under the 38 39 Viet. c. 89, and conveyed by its forms: (see sect. 11.) 
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has not incumbered ; covenants by mortgagor for litle free from incum- 
brances, and for farther assurance: (Prid. Conv. '2G2, 9th edit.) 

Q. — How is a security effected upon personal chattels ? 

A. — Either (1) by way of conditional bill of sale duly registered under 
the 41 & 42 Viet. c. 31 ; or (2) by depositing the chattel itself with the 
lender, accompanied by a memorandum of deposit : (St. Eq. §§ 1030-1033 , 
and notes to Co(/i/s v. Bernard, 1 Sm. L. 0.) A mortgage of a personal 
chattel may be made without deed : {Florey v. Denny, 7 Exch. 581.) 

Q. — A ship is mortgaged to A. At subsequent dates a second mort- 
gage of the same sliip is made to B., and a third mortgage to C. All three 
mortgages are in the usual statutory form, and have been registered in 
order of date. What are the rights of 0., as between himself and the 
mortgagor and prior mortgagees respectively, with regard to the realisation 
of his security by sale of the ship ? 

A. — As against the mortgagor every registered mortgagee may dispose 
of the ship or share mortgaged, but C. cannot do this in the case given 
without the concurrence of A. and B., prior registered mortgagees, except 
under the order of some competent court : (17 & 18 Viet. c. 104, ss. 66, 
69,71.) • 

Q. — Can a mortgagee of real estate, without express power, sell the 
mortgaged property ? Does the same rule apply in the case of a mortgage 
of personal estate V 

A. — A mortgagee of real estate could not formerly have sold the mort- 
gaged estate without an express power, either contained in the mortgage 
deed or obtained from the Court of Chancery, under the 4th section of 
15 & 16 Viet. c. 8(i ; but now, in certain events, he may. as before detailed, 
sell the mortgaged estate, although the deed contains no power of sale. 
As to mortgages of personal property, the mortgagee may, as a general 
rule (and could formerly), on due notice, sell the property instead of fore- 
closing : (St. Eq. § 1031.) 

Q. — Is a mortgagee with a power of sale justified between himself and 
the mortgagor in selling by auction, with a condition that he shall be at 
liberty to rescind the sale in case of any objection to the title which he 
may be unable or unwilling to remove ; and is a purchaser buying at a 
low price under such a condition secure against further claims by a mort- 
gagor (• 

A.— The mortgagee is so justified, and the purchaser is secure against 
further claims by the mortgagor. Wherever it would be prudent in an 
absolute owner to sell with such a condition, it is not imprudent as 
affecting the mortgagor ; and this is an ordinary and reasonable condition 
for an absolute owner to introduce into his conditions of sale : {Faulkner 
V. The Equitable Eeversionary Society , 4 Drew. 354.) {a') 

Q. — In an absence of an express bargain, can a mortgagor pay off, at 


(a) But the vnwiUingness must be founded on substantial and loasonable grounds, 
and not a mere change of intention or caprice on the part of the vendor : {DuddeU 
y. Simpson, 15 L. T. Rep. N. S. 305.) * 
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any time, liis mortgage debt, and can a mortgagee call in liis mortgage 
money jit any time '<• 

A . — The mortgagor cannot, in the absence of express contract, after the 
time of payment has passed, pay off the mortgage debt without first 
giving six calendar months’ notice of his intention to do so : {ShrapneH 
V. Blalce, 2 Eq. Ca. Ab. 603, pi. 24.) The mortgagee ma}^ however, after 
forfeiture, enforce his security without notice : {Keech v. Hall, 1 Sm. 
L. 0.) 

Q. — What alterations in the law have the Judicature Acts made in 
actions by mortgagor in respect of the mortgaged land ? 

A. — A mortgagor, if entitled for the time being to possession or receipts 
of the rents and profits, if no notice to enter into powssession or receipt, <S:c., 
have been given by the mortgagee, may sue in his own name for the 
recovery of ])ossession, or of the rents and profits, or to prevent or recover 
damages in respect of any trespass or other wrong relative thereto, unless 
the cause of action arises upon a lease or other contract made by him 
jointly with any other person : (1873 Jud. Act, s. 25, sub-sect. 5.) 

Q. — What are the remedies of a mortgagee under a well-drawn moit- 
gage-deed, and show how they differ from those of an equitable mortgagee 
by simple deposit of title-deeds ? 

A. — In a well-drawn mortgage, the mortgagee, after default, can enter 
and receive the rents and profits ; for which purpose, if necessary, he can 
bring his action to recover possession ; or he can give notice to the tenants 
to pay their rents to him ; or he may appoint a receiver — where this is 
provided for, this remedy secures his interest. He can sell under his power 
of sale, if he wishes, for payment of his principal ; he can also sue on bis 
covenant for both principal and interest, and can insure, when there is any 
default in keeping up the insurance, and tack premiums to his principal ; 
he can also bring his action of foreclosure in the Chancery Division. This 
latter is the only remedy of an equitable mortgagee (see Janies v. Jaineii, 
42 L. J. Rep. 386, Eq.), in addition to his right of action for his principal 
and interest. 

Q , — What are the rights and remedies of a mortgagee, {a) 

A. — Ho may, after default, evict the mortgagor, or issue a writ for 
foreclosure in the Chancery Division of the High Court, or proceed to sell 
the premises, or appoint a receiver ; he has a right to tack a third mort- 
gage to a first, where he made the further advance without notice ; he may 
evict any lessee of the mortgagor subsequent to the mortgage, and may 
give the tenant, who was such prior to the mortgage, notice to pay rent, 
and in default distrain ; and he may, if in possession, and the property be 
of sufficient value, vote at elections and gain a settletnent under the Poor 
Laws : (see Sm. Man. tit. 3, c. 3, s. 1 ; Coote Mort. 3rd edit.) 

Q. — A. B. is possessed of two leasehold houses, each of which is under- 
let for the whole term less three days. He mortgages one of the houses, 
by assignment, and the other by sub-demise for the whole term less ten 


(a) The following question may be answered from the foregoing; If mortgage 
money be not paid at the appointed time, what are the remedies of the mortgagee? 
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days. The mortgagees enter into possession. Can both, or either, and if 
either which, and why, distrain for rent in arrear accrued after the 
entry ? 

A. — The assignee of the whole term, having the reversion, can distrain, 
but the mortgagee by demise for want of it cannot do so ? 

Q. — A. without signing a document borrows a sum of money from B,, 
and leaves with him the title-deeds of an estate for the purpose of having a 
mortgage of the property prepared foi* securing the advance ; A. afterwards 
refuses to execute the mortgage. Has B. any, and what, right over the 
land, and if so, what course ought he to adopt to enforce it ? 

A. — B,, as equitable mortgagee, should issue a writ in the Chancery 
Division claiming specific performance of the contract, and tliat A, be com- 
pelled to execute a legal mortgage to him, or in default that a foreclosure 
be ordered ; and he should register his action as a lis pendens. 

Q. — Is there any mode by which a clergyman can mortgage his benefice, 
or charge it by warrant of attorney or otherwise ? 

A. — No (save as stated p. 201)); for by the 13 Eliz. c. 20(a), all 
chai gcs upon benefices with cure of souls (even for life only, or by way of 
lease) are made void: {S/uuv v. Pritchard^ 10 B. 0. 241.) Also a 
wariant of attoiTioy to confess judgment, if it appears upon its face that 
the benefice is intended to be sequestered, is void : (Flight v. Salter, 
1 B. &. Ad. 073.) It bas also been held that a judgment entered upon a 
warrant of attorney and duly registered, is not a charge on an ecclesiastical 
benefice under the 1 & 2 Viet. c. 110, s. 13: (JlawJcins v. Gathercole, 
24 L. T. RejD, 241.) 


CHARGE BY JUDGMENT. 

Question . — What was the effect of a judgment registered under the 1 & 2 
Viet. c. 110, upon freehold and copyhold estate of the debtor at law and in 
equity ; and who Avere protected by that statute and the statute 2 Viet, 
c. 1 1 , against such judgments in equity ? 

A nswer . — The effect was to bind all the lands of the judgment debtor 
(including copyholds) of which he, or anyone in trust for him, was at the 
time of entering up judgment, or at any time afterwards, seised, possessed, 
or entitled, or over which he had an absolute power of appointment. But 
purchasers and mortgagees without notice, w^ere b}^ these Acts protected 
so far as not to be bound further than under the old law : (Sug. Cone. 
V. 383, 387.) 

Q. — Are freehold and coyphold estates liable to judgment debtors? If 
so, what proceedings are necessary thereunder ? 

A . — Both freeholds and copyholds are liable to judgment debts. If the 
judgment was entered up betw een the 23rd July, 1860, and the 2i)th July, 
1864, it must, in order to bind lands in the hands of purchasers and 


(a) This Act was repealed by the 43 Geo. 3, but revived by 57 Geo. 3 : (see also 
17 Geo. 3, c. 52, and 28 & 29 Viet. c. 69, et ante^ p. 209.) 
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mortgagees, even with notice, be registered, (a) and a writ of execution 
issued and registered (before the conveyance or mortgage is completed), and 
actually put in force within three calendar months from its registration : 
(1 & 2 Viet. c. 110, ss. 13, 19 ; 23 & 24 Viet. c. 38, s. 1.) 

If the judgment be entered up after the 29th July, 1864, the lands are 
not bound thereby until such lands are actually delivered in execution. 
The writ of execution must, however, bo duly registered in the name of 
the debtor ; but no 'prior or other registymtion of such judgments is now 
necessary : (27 & 28 Viet. c. 112, ss. 1, 3. 

Q, — By what recent Act, and under what regulations, do judgments 
and processes of execution thereon affect purchasers and mortgagees ? 

A. — The 27 &: 28 Viet. c. 112 (passed 29th July, 1864), is the Act 
referred to by the examiners, to the effect set out in the preceding answer. 
As to the construction of this Act, and the inquiri(‘s directed on a sale of 
the lands, see Garden v. Loudon, Chatham, and 2)over lUiilwai/ Compantj 
(15 L. T. Eep. N. S. 644.) 

Q. — A. has a decree in Chancery against B. for the payment of a sum 
of money : how is A. to make that sum a charge upon B.'s estate and 
under what authority ? 

A. — Such a decree has the effect of a judgment at law (1 & 2 Viet, 
c. 110, s. 18), and the statutes above set out apply thereto. 

!. — When do judgments bind leasehold estates, and where should 
searches be made as to such incumbrances ? 

A. — Leasehold estates ai'e now subject to judgments in the same manner 
as freeholds : (1 &: 2 Viet. c. 110. s. 13 ; 23 & 24 Viet. c. 38, s. 1 ; 
2i( & 28 Viet. c. 112, ss. 1, 3.) Search should be made in the Common 
Pl^s Eegistry Office : (see Prid. Conv. 161 et seq,, 9th edit.) 

Q^~“Do judgments against a mortgagee affect the mortgaged estate in 
the hSfcnds of a purchaser from the mortgagor, who pays off tlie mortgage 
out ofV the purchase money ? and does notice to the purchaser of the 
judgment prior to the completion of the purchase make any difference in 
such a c\se ? 

A. — IiXsuch a case the mortgaged lands are not affected by the judg- 
ments in »e hands of the purchaser (18 & 19 Viet. c. 15, s. 11); nor 
does it mafcany difference if he has notice of the judgments : (Greaves v* 
Wilson, 28^. J. 103 ; see also 27 & 28 Viet. c. 112, sup.) 

Q. — Can a fcerson having an absolute power of appointment over real 
estate defeat judgments Entered up against him subsequently to the vesting 
of such power in him, in any and what way ? x\nd state the reason for 
your answer. 

As to how a judgment is registered (see a7ite, p. 

The following question may bo answered from the text: By the Act of 1860 to 
amend the law of real property, what is necessary, after entering up a judgment, to 
be done in order that tho same may afl'cet land as to the purchaser or mortgagee; 
and does it make any difference if such purchaser or mortgagee have notice or not of 
the judgment? 

And this : When does a judgment at law become a charge upon real estate ? 
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A, — ^Yes, by selling to a purchaser, without notice, who is not bound by 
2 Viet. c. 11. 

Q . — Is a purchaser under an appointment, as in the last query, affected, 
and how, by the statutes for the abolition of arrest on 7/iesne process, or 
any of them ? 

A . — Yes ; such a purchaser was first made liable to judgment debts by 
the stat. 1 & 2 Viet. c. IJO, but was protected by the stat. 2 Viet. c. 11, 
if without notice. 


Q. — At what time does a judgment operate on land in a register 
county ? and is there any and what difference as to the period of its so 
doing in Middlesex and Yorkshire ? 

A . — In Middlesex judgments operate on land from the time they are 
memorialised: (7 Anne, c. 20, s. 18.) In Yorkshire, in the North 
Biding, any judgment registered within twenty days after the signing of 
it is available in the same manner as if it had been registered on the day 
it was signed : (8 Geo. 2, c. 6, s. 3^5.) And in the East and WestBidings, 
and in Kingston-upon-Hull, thirty days are allowed for the registering of 
judgments: (5 Anne, c. 18, s. 11; 6 Anne, c. 35, s. 28.) Therefore, 
where the estate lies in Yorkshire or Kingston-upon-Hull. recent judg- 
ments should be searched for i n the Common Pleas: (Prid. Conv. 161 
(it secj., 9th“edit.) 


Q . — If a judgment has been entered up against a man seised in fee 
of lands for a debt, how is such judgment to be enforced ? 

A . — A writ of elegit must be sued out ; so called because it was stated 
in the writ that the creditor had elected (elegit) to pursue the remedy the 
statute (18 Ed^v. 1) had provided for him : (sec Will. B. P. 85, 13th edit.) 
In order to bind the lands now, this writ, with the sheriff’s return thereon, 
must be registci*cd in the Common Pleas, and possession of the land, if 
necessary, recovered by action. 


USES AND TBUSTS, AND POWEB8. 

Question . — What is the difference between uses and trusts ? and state 
the form of expression by which each is created. 

Answe7 \ — A use is that interest which the Statute of Uses (27 Hen. 8, 
c. 10) transfers into possession, thereby making the cestui qve use com- 
plete owner of the lands, as well at law as in equity. A trust, when used 
in the sense of an interest, is the equitable or beneficial interest in or 
ownership of real or* personal estate unattended with the possessory and 
legal ownership thereof : (Sm. Man. s. 224 ; 1 St. C. 354, 8th edit.) 
As to the form of expression by which each is created, see hifra. 

Q . — State the principal provisions of the Statute of Uses, and the 
causes which led to its enactment. 

A . — ^It enacts that where any person shall be seised of lands, &c., 
to the use, confidence, or trust of any other person, such latter person 
(the cestui que use) shall from thenceforth stand and be seised, &c., of the 
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land of and in the like estate as he has the use^ &:c., and thnt the estate 
of the person so seised to uses shall be deemed to be in the cc<tui que use 
in such quality, manner, form, and condition as he had before in the use. 

The causes which led to its enactment were to prevent the evils arising 
from uses, (a) and its object to annihilate uses altogether ; but, so far from 
attaining this end, it became the means of introducing a new mode of 
‘Conveyance admirably adapted to the exigencies of mankind : (1 St. 0. 
360, 363, 8th edit.) 

Q. — The Statute of Uses has been called the ''Key-stone of modern 
Convey ancing illustrate this. 

A. — The object of the statute was to abolish uses by converting them 
into legal estates, but the courts having held that the statute only applied 
to the first use, subsequent uses and trusts remained equitable estate as 
before the statute. It thus became the foundation of the modern system 
of uses and trusts, a mode of conveyance admirably adapted to the 
exigencies of mankind ; to effect this nothing more is necessary than to 
insert in them a limitation of one use upon another in the manner 
described in the chapter on Uses and Trusts : for Avhile the first use is 
executed by the statute and becomes legal estate, the second retains, 
under the name of trust, the equitable character designed : such is the 
principle of conveyances under the Statute of Uses, considered as a class. 
They comprise not only the feoffment to uses, the covenant to stand 
seised, and the bargain and sale, but that species called a lease and 
release (added to their number soon after the statute passed), and a fifth 
now recently introduced, which may be denominated a grant to uses, and 
this last has nearly superseded all the rest in the practice of conveyancing : 
<1 St. C. 533, 8th edit.) 

Q. — What is a (/>) shifting use ? and give an instance. 

A, — It is a future or executory interest created under the Statute of 
Uses. An instance occurs in an ordinary marriage settlement of lands : 
■ex. gr,, suppose A. to be a settlor, the lands are conveyed by him, by 
the settlement executed a day or two before the marriage, to tiustees " to 
the use of A. and his heirs until the intended marriage shall be solemnised, 
and from and immediately after the solemnisation thereof,” to the uses 
agreed on : (Will. E. P. 2i)2, 13th edit. ; 1 St. C. 545, 8th edit.) 

Q. — Give an instance of an executory use ; and by what instruments 
may land be limited to executory uses ? 

A . — If a man covenant to stand seised to the use of another in fee seven 
years hence ; or if an estate be conveyed to A. and his heirs, to the use of 
B. and his heirs at the death of C., such uses are said to be executorg^ 
because they are not executed by the Statute of Uses until they come into 
esse by the arrival of the period contemplated ; (1 fet. 0. 544, 8th edit. ; 
€ruise on Uses, 81, 148.) 


(a) Lord Bacon, when speaking of them, says : “ A man that had cause to sue for 
land knew not against whom to bring his action, or who was the owner of it. The 
wife was defrauded of her thirds, the husband of his curtesy, the lord of his ward- 
ship, relief, heriot, and escheat ; the creditor of his extent for debt, and the tenant of 
his lease;” (Bac. Use of tho Law, 153.) 

(5) Shifting uses are also frequently termed secondary uses. 
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Land may be limited to executory uses by a deed operating under tbe 
Statute of Uses, or by will (see Will. R. P. 292, 13tli edit.) ; but not by a 
deed operating at common law : (1 St. 0. 544, 8th edit.) 

Q. — Give a concise description of a springing or shifting use, and show 
how they may bo created. 

A , — They differ in this, that a springing use is one limited in futuro 
independently of any |)receding use ; whereas a shifting use is where the 
use is made to shift from one to another on a given event. They may be 
created by deed operating under the Statute of Uses, or by will : (Oruiso 
on Uses, 81, 148 ; 1 St. 0. 544, 545, 8th edit.) 

Q. — How is a condition for taking the name and arms of a settlor 
enforced ? 

A . — ^By way of shifting use : as where lands are vested in trustees to- 
the use of A. and his heirs, provided he, within a given time, takes the 
name and arms of the settlor, and in default then to the use of B. and his 
heirs : (Will. R. P. 294, 13th edit.) 

Q . — What is the difference between an executory devise and a shifting 
use ? 

A.— An executory devise is a conditional limitation by will ; a shifting 
use is the same by deed operating under the Statute of Uses : (see further,. 
antey p. 192.) 

Q. — Are shifting uses subject to the restraints against perpetuities ; and 
are they destructible, and if so, by what means ? 

A. — Shifting uses are subject to the restraints against perpetuities. 
But in their nature they are indestructible ; although, if subsequent to, or 
in defeasance of, an estate tail, they may be barred by the same means as 
remainders expectant on the determination of an estate tail : (Will. R. P. 
292, 320, 13th edit. ; Fearn. Oont. Rem. 390, 418, 423, 441.) 

Q. — Settlement of fee-simple estates to the use of A. for life, remainder 
to the use of B. and his heirs, in trust for 0. and his heirs. Do B. and 0. 
respectively take legal or equitable estates ? and to whom must A. surrender 
his life estate in order to cause its merger ? 

A. — B. takes the legal estate in remainder, and 0. will have only the 
equitable estate ; A. must therefore surrencte to B. in order to cause a 


Q. — ^A feoffment or grant to A. and his heirs t o the use of B. and 
his heirs : what estates, legal and equitable, do A. ana B. take respect 
lively ? and explain the operation of the Statute of Uses in the above 
limitation. 

A. — B. will take both the legal and equitable estate. For the Statute 
of Uses transfers the estate to B., the cestui que in the same manner 
as if A., the feoffee to uses, after the conveyance to him, had actually con- 
veyed his estate to B., thus passing to him a legal instead of an equitable 
interest ; such uses, in fact, taking effects out of the seisin of the feoffee 
immediately on the execution of the conveyance, he being considered a 
mere conduit pipe to the cestui que use : (see Will. R. P. 160 et seq,, 13th 
edit. ; 1 St. C. 369, 8th edit.) 
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Q. — A. by bargain and sale conveys a fee simple estate to B. and his 
heirs, to the use of 0. and his heirs. What estate, legal or equitable, do 

B. and 0. respectively take ? ^ i • 

A. — The legal estate is vested in B. and his heirs, and 0. and his heirs 

take but an equitable interest ; for, by the effect of the bargain and sale, 
the alienee has but a use, which is executed by the Statute of Uses, and 
as a use cannot be limited on a use, it follows that any further use, 
limited by the conveyance, will not be executed, but remain a mere 
equitable interest ; (see Turrell s case, L. 0. Conv. 2.01 ; 1 St. 0. .533, 8th 
edit.) 

Q. — A. by bargain and sale duly enrolled, conveys to B. and his heirs, 
to the use of C. and his heirs, in trust for D. and his heirs. What estates 
or interests do B., C., and D. respectively take ? ^ 

A. — B. will take the legal fee, and he will hold in trust, not for C. (who 
takes nothing), but for D. and his heirs: (see Co. Lit. 271b. note ; 1 St. 

C. 533, 8th edit.) 

Q. — Feoffment to A. and his heirs, to the use of B. and his heirs, in 
trust for C. and his heirs. Explain the operation of the Statute of Uses 
in the above limitation. 

A. — The statute executes the use in B. and his heirs, and gives him 
the legal estate : and as a use cannot be limited on a use, 0. has merely 
an equitable interest : (see Will. B. P. 160, 13th edit. ; 1 St. C. 369, 8th 
edit.) 

Q. — In whom would the legal estate vest under a statutory release and 
grant to C. and his heirs to the use of D. and his heirs ? 

A. — The legal estate would vest in D. and his heirs under such a con- 
veyance : (see references svpra.') 

Q. — Devise since the Wills Act to A. and his heirs, in trust to apply the 
rents for specified purposes for a limited time, and then in trust for B. and 
his heirs. In whom is the legal estate ? 

A . — The legal estate will remain in A. in order to enable him to per- 
form his trust ; but as soon as the purposes for which the trust was raised 
are satisfied, the legal estate will be shifted to B. and his heirs. For here 

A. has for a time an active duty to perform, and when such is the case, the 
Statute of Uses does not execute the use until the duties are performed. 
But as the trustee only takes the legal estate commensurate in duration 
with the period during which the duties are to be performed, as soon as 
those duties are fulfilled the statute operates : (sec 1 St. 0. 605, 8th edit. ; 
Will. E. P. 220, 13th edit.) 

Q. — Where an estate is devised to A. and his heirs in trust to permit 

B. and his heirs to receive the rents and profits, what estate does B. take ? 
A, — The statute will execute the use in B. and give him the legal estate : 

for here A. has no active duty to perform; (1 St. C. 605, 8th edit. ; 1 
Hughes’ Pract. Sales, 292, 2nd edit.) 

Q. — In a devise of real estate to the use of A. in fee in trust for B. in 
fee, A. by deed disclaims the estate ; what is the effect of such disclaimer, 
viz., does it vest the estate in the testator’s heir or in B. ? And who can 
convey the land to a purchaser ? 
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A. — The legal estate ia the land will, on A.’s disclaimer, go to the 
testator’s heir-at-law, who will be the proper party to convey such legal 
estate ; but B. has the equitable interest in the land, and should be a 
party in order to make a good title to a purchaser : (2 Jarin. Wills, ch. 34.) 

Q. — Conveyance unto and to the use of A., B., and 0., and their heirs. 
What estates do they respectively take ? 

A. — A., B., and 0. will take the legal and equitable fee as joint tenants ; 
(Will. E. P. 136, 151), i3th edit.) 

Q. — Where land is conveyed “ unto and to the use of A. and his heirs, 
upon trust for B., his heirs and assigns,” is A. in by the common law or by 
the statute ? 

A, — A# is in by the common law, as the seisin and the use are both 
vested in the same person, and the statute only applies where a person is 
seised to the use of another. B. takes the equitable estate, as the statute 
does not execute a use upon a use. 

Q. — Suppose T. S. make a feoffment to the use of A. for life with 
remainder to the use of the heirs of his (T. S.’s) body ; does any and what 
estate exist in T. 8. ? and distinguish between the above case and that of a 
feoffment by T. S. lo use of A. for the life of him (T. S.) with remainder 
to the use of the heirs of his (T. S.’s) body. 

A. — In the first instance, tliere is a resulting use to T. S. for life, after 
A.’s life estate, which, coalescing with the limitation to the heirs of his 
body, gives him an estate tail, under the rule in Shelley s casej besides his 
reversion in fee. In the second case, where the feoffment is made to the 
use of A. for the life of T. S., with remainder to the heirs of the body of 
T. S., there is no resulting use for life, but only the reversion in fee in the 
feoffor: (Burt. Comp. pi. 342 — 344.) 

Q . — Devise of land to the use of A. for life, with remainder to the use 
of B. and his heirs in trust for the heirs of A. ; does A. take any, and if 
any, what estate beyond an estate for life ? 

A. — No; the life estate being legal, and the remainder equitable, the 
rule in Shelley s case does not apply. A. takes an estate for life only, and 
his heirs will take as purchasers : (see Fearne’s Contingent Eemainders, 
chap. 11, sect. 5, par. 10.) 

Q. — A. contracts to hold Blackacre to the use of B. to the use of 0. 
What is the effect of such a limitation, and what are the respective 
interests of B. and C. resulting therefrom ? 

A. — If A. merely contracts to hold Blackacre to the use of B., to the use 
of C., A. will retain the legal estate ; B. therefore will take nothing under 
the contract, and C. will have an equitable interest. For the mere contract 
of A. does not divest him of the legal estate, an absolute conveyance— a 
deed — being required for that purpose : (see Will. R. P. 183, 13th edit.) 
If, however, this contract is by deed, in which case it may be construed as 
a covenant to stand seised, or, if enrolled, a bargain and sale, according 
to the consideration for the deed ; then B. would take the legal and 0. the 
equitable estate : (see Burt. Comp. pi. 145.) 

Q.— Clive the form of expression by which, in one instrument, a legal 
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estate in fee simple and an equitable estate in fee simple respectively may 
be conferred in tbe same land. 

A. — If land be conveyed by grant to A. and bis heirs, to the use of B* 
and his heirs, in trust for 0. and his heirs, here B. takes the legal and 0. 
the equitable estate in the land by the same instrument ; (Will. B. P. 163,. 
13th edit.) 

— What is the difference between a conveyance of land to A. in trust 
for B. and a conveyance to A. to the use of B. ? ^ 

— There is no difference ; ii. takes the l^al and equitable estate in 
each case. The words to the use ” are now universally employed ; but 
‘'upon trust*’ or “confidence” would answer as well, as they are 
mentioned in the Statute of Uses : (Will. E. P. 161, 13th edit.) 

Q . — ^What is a power appendant ? 

A. — A power strictly appendant is where the use or estate to be created 
by the power takes effect in possessi on during the continuance of the 
estate, which is limited to the donee of the power, and therefore wholly or 
partially overreaches that estate ; as in the instance of the power usually 
reserved in settlements to tenants for life to make leases : (I Sug. Pow. 44, 
5th edit. ; Burt. Comp. pi. 177, &c. ; Edwards v. Slater, L. C. Oonv. 283, 
285, in notes.) 

Q. — What are powers in gross ? 

A, — Powers in gross are where the person in whom they arc vested has 
an estate in the lands, but the estate to be created under the power is not 
to take effect until his estate is determined : such is the power of join- 
turing commonly inserted in marriage settlements : (1 Sug. nbi sup. ; Burt. 
Comp. pi. 180; Edwards v. Slater, sup.) (a) 

Q. — Distinguish between powers of appointment general and special, 
appendant, and in gross. IIow must a will be executed to operate as an 
exercise of a “power,” and what “power ” will a general devise include? 

A. — A general power of appointment is a power to appoint to any one, 
while a special power is to appoint amongst a particular class, as children ; 
a power appendant is where the use or estate to be created by the power 
takes effect in possession during the continuance of the estate, which is 
limited to the donee of the power, and therefore wholly or partially over- 
reaches that estate. A power in gross is where the person in whom it is 
vested has estate in the lands, but the estate to be created under the 
power IS not to effect Untit^his estate has determined: (see supra.) 

A will to operate as an exercise of a “ power ” only requires to be executed 
as wills usually are, and with no additional formality, and a general devise 
will include all property which the testator had a geqeral power to appoint, 
unless a contrary intention appears : (1 Viet. c. 26.) 

Q. — If a person having simply a power of appointment over land, 
and no estate, executes a deed purporting to convey the land as if he 


(a) Another kind of power in gross is that which a person who convoys away all 
his estate at the same time expressly reserves to himself over the use: ("Burt. Oomp. 
181 ; Sug. Pow. 44, 6th edit. 
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were seised of the estate, would the conveyance vest the property in the 
grantee ? 

A. — The grantee will take the fee if the conveyance is attended with 
the formalities required to the execution of the power as to subscriptions, 
witnesses, &;c., for the donee may exercise his power without actually 
referring to it : (Sir E, Clere's case, 6th Rep. 17 b ; 1 Sug. Pow. 356, 357, 
7th edit.) 

Q. — Under his marriage settlement A. has a life interest in a sum of 
10,000/., with an absolute power of appointment over it by will. In the 
year 1876 he executes a will, giving all his property to B., but without 
specially referring to the settlement or the 10,000/., and then dies. Does 
or does not B. take the 10,000/. ? Give your reasons. 

An — B. will take the 10,000/., as a will to operate as an exercise of a 

power ” only requires to be executed as wills usually are, and with no 
additional formality ; and a general bequest will include any personal 
estate over which the testator had a general power to appoint, unless a 
contrary intention appears : (1 Viet. c. 26, s. 27.) 

Q. — A., under a power, appoints a fee-simple estate to B. and his heirs, 
to the use of C. and his heirs. What estates, legal and equitable, do B. 
and 0. respectively take ? 

A, — A power does not operate as a conveyance of the possession of the 
estate, but like a bargain and sale, as a limitation of a use ; therefore B. 
takes the legal estate, and the use to 0. being a use upon a use, which is 
not executed or turned into a legal estate by the Statute of Uses, gives 
0. the equitable estate: (Will. R. P. 296, 13th edit.; 1 St. C. 649, 8th 
edit.) 

Q . — A fee-simple estate is conveyed to such uses as A. shall appoint ; 
A., in execution of his power, appoints to B. and his heirs, to the use of 
0. and his heirs, in trust for D. and his heirs. In whom is the legal 
estate ? 

A. — In this case B. takes the legal estate, but he holds it in trust, not 
for 0. (who takes nothing), but for D. and his heirs : (Oo. Lit. 271 b, note ; 
1 St. 0. itbi sup. ; Will, iihi sup.) 

Q . — If A. (seised to uses to bar dower) appoints the fee to B. to the 
use of 0., D., and E., would the estates of 0., D., and E. be legal or 
equitable ? 

A. — The estates of 0., D., and E. would be equitable, for the reasons 
before stated : (see Will. R. P. 298, 13th edit. ; 1 St. 0. 549, 8th edit.) 

Q. — A fee-simple estate is conveyed to 0. to such uses as A. shall 
appoint. A. sells to "B. and exercises the power by conveying the estate 
to C. (as trustee for B.) and his heirs, to the use of B. and his heirs ; 
in whom does the legal estate vest ? 

-4; — The legal estate is vested in 0. by virtue of the original conveyance 
to him for the reasons stated supra. 

Q* — How does an appointment under a power in a conveyance or settle- 
ment affect the estate, and the conveyance or settlement of it ? 

A. — If a power is given to a man and an estate is limited in default of 
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its being exercised, immediately upon the execution thereof the estate 
limited in default ceases and is defeated ; and it cannot be conveyed or 
settled, except subject to the power : (2 Sug. Pow. 20, 30, 7th edit.) 

Q. — Lands stand limited to such uses as A. shall by deed appoint, and 
in default of appointment to the use of A. in fee ; A., in pursuance of his 
power, appoints, and by way of further assurance conveys to B. and 0. and 
their heirs to uses. Are the uses executed by the Statute of Uses, or do 
they take effect in equity only ? 

A , — If the power is valid and subsisting at the time of the appointment 
the subsequent conveyance is, of course, inoperative, and the uses will take 
effect in equity only ; but if the power should by any means have been 
suspended or extinguished before its attempted execution, then the con- 
veyance takes effect and the uses are turned into possession : (see Will. 
R. P. 304, 13th edit.) 

Q. — Land is limited to such uses as A., a married woman, may appoint, 
and in default of appointment to A. for life, with remainder to her 
first and other sons in tail male. A.’s eldest son is of age. Who are 
necessary parties to an instrument for effectually vesting the land in a 
purchaser ? 

A . — A. can appoint the fee to the purchaser without the concurrence of 
her husband, but, should the purchaser require further assurance, A. must 
assign her life interest, her husband must join in the deed, and she must 
be separately examined, and the deed acknowledged as required by 3 & 4 
Will. 4, e. 7 4. The son A, must also join in the deed to bar his estate 
tail, which must be enrolled in Chancery within six months of execution, 
and A. and her husband must consent as protectors. 

Q . — When a power is executed by will, at what point of time does it 
take effect ; and would there be any difference in this respect if the power 
were executed by deed with a power of revocation to the appointor ? 

A . — In the case of a will the appointee only takes from the death of 
the party executing it (7 Will. 4 & 1 Viet. c. 26, s. 24) ; but in case of a 
deed he takes from the time of execution, subject to revocation during the 
life of the donor. 

Q . — Where a power of appointment over real estate is executed, from 
w^hom does the appointee immediately take in point of estate, viz., the 
party creating the power or the party executing it? And state the 
reason. 

A. — The appointee takes from the party creating, and not from the 
party executing the power, because no estate, but a use only, is passed 
from the party executing the power, and estates created by the execution 
of a power take effect in precisely tb j same manner as if created by the 
deed which raised the power: (1 St. 0. 549, 8th edit.) 

Q . — State in general terms the rule for determining how far a power 
is suspended or extinguished by any act of the donee of the power having 
also an interest in the estate, affecting that interest ; could such donee, 
after creating a charge on his estate, exercise a power in any way 
defeating such charge ? 

A . — If the donee of a power appendant (the case put) deals with the 



USES AND TBUSTS, AND POWERS. 


276 


property to which the power is so appendant in such a way that the 
exercise of the power would be inconsistent with such dealing, the power 
is either suspended or extinguished according to the extent of the dealing : 
(see Edwards v. Slater y L. 0. Oonv. 277.) It follows from this, that the 
donee, after creating a charge on his estat e, could not, by exercising his 
power, deteat such Aidj:gQ \{Gooclriglit yrCator, Doug. 460 ; 1 bug. Pow. 
60, 51, 6th edit. ; Burt. Comp. pi. 176.) 

Q. — If a tenant for life with power of leasing were to alienate his 
whole life interest, would that power be extinguished? Would a pover 
in gross, that is, a power given to a person who has an interest, but not 
to take effect out of that interest, be extinguished by alienation of that 
interest ? 

A. — If the tenant for life having such a power (which is a power 
appendant) convey away his own life estate, the power is gone : it is no 
longer possible for the donee to execute it, inasmuch as it would be 
derogatory to his own grant : (see notes to Edwards v. Slate?', L. 0. Oonv. 
289 ; 1 Sug. Pow. 67, 6th edit.) But with respect to a power in gross, it 
is otherwise ; for the conveyance of his estate by the donee of such a power 
would not extinguish the power: (Burt. Compl. pi. 180 ; 1 Sug. Pow. 82, 
6th edit.) 

Q , — What estates are defeated or overreached by the exercise of 
powers ? 

A, — The exercise of a power will defeat estates limited under the 
instrument by which the power is given, in default of and subject to the 
exercise of such power. And see preceding answers. 

Q. — tenant for life, with a power of leasing, mortgages his estate ; 
how far is he thereby restrained from exorcising his power ? May or may 
not stipulations be made in the mortgage deed for the exercise of such 
power, and what would in ordinary cases be proper ? 

A. — The tenant for life may, it seems, still exercise his power: for, 
subject to the charge, the rent and profits belong to him, and the lease 
eannot prejudice the security, as the best rent must be reserved : (^Be?i v. 
Bulkleijy Doug. 292.) However, a learned writer thinks, notwithstanding 
this case, that it is not safe to dispense with a clause in the mortgage 
deed empowering the tenant for life to grant leases with the consent of 
the^mortgagee, for the power cannot bo exercised to the prejudice of the 
mortgagee : (1 Sug. Pow. 58, 65, 67, 6th edit.)'™"^'™'^ 

Q* — Trustees under a settlement of real estate have a power of sale 
with the consent of the tenant for life. The tenant for life incumbers his 
life estate. Can he afterwards consent to a sale ? 

A. — Yes ; subject "to the incumbrance, for reasons similar to those given 
in the preceding answer : (Sug. Pow. 62, &c., 7th edit.) 

Q* — What is the difference as regards the rule against perpetuities 
between a general and a special power ? 

A> The difference is this : General powers have no tendency to a 
perpetuity, as the time for vesting is reckoned from the execution of the 
power, and not from its creation. Special powers have such a tendency, 
for the time of vesting runs from the instrument creating the power, 

• T 2 
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Therefore, in the latter case, no estate can be created which would not 
have been valid if limited in the instrument creating the power : (1 Sug. 
Pow. 472, 475, 7th edit. ; Burt. Comp. pi. 787.) 

Q. — If an estate is limited to A. for life with power to grant leases for 
twenty-one years, and A. conveys all his estate, right, and interest to B., 
can B. exercise the power ? 

^ . — A. cannot delegate his power to B., as the maxim Delegatus non 
2 )otest delegare applies ; unless, indeed, the power was originally authorised 
to be executed by A. and his assigns ; for in such case it is said that the 
power will pass to any person who has the estate : (see 1 Sug. Pow. 221- 
22;i, 6th edit.) 

Q . — What is the effect of a lease of two farms at an entire rent, one of 
which belongs to the lessor in fee, and the other is subject to his power of 
leasing ? 

A. — Such a lease would on the death of the lessor be invalid against 
the remainderman as to the farm over which he has only a power of 
leasing; because it could not be ascertained that a proper amount of rent 
had been reserved for this farm. Yet an apportionment will be made of 
the rent as to the land in fee, the lease as to which is good ; (1 Sug. Pow. 
421. 426, 7th edit.) 


CONTRACTS AND CONDITIONS OF SALE. 

Question . — What are the requisites to make a contract valid by the 
Statute of Frauds, and are there any exceptions recognised in equity ? 

Ansivcr. The 4th section of the Statute of Frauds enacts that no action 
shall be brought upon^ any contract respecting lands, &c., unless such 
contiact be in writing signed by the party to be charged therewith, or his 
^authorised agent : (29 Car. 2, c. 3, s. 4.) But equity, notwithstanding 
the 4th section, will decree specific performance of a parol contract con- 
cerning lands — 1. Where the agreement is fully set out in the claim, and 
admitted by the defence of the defendant, and he does not insist on the 
statute as a bar ; 2. Where it was prevented from being reduced into 

writing by fraud : 3. Where there has been a part performance ; (St. Eq. 

§ / b4, <&rC. ) 

Q- — What is the effect of a contract for sale of a freehold estate ? 

_ A . - The effect of a valid contract amounts to an equitable conversion 

of the land into money, and the money into land ; and either the vendor 

or purchaser or their representatives may bring an action thereon in case 

of breach by the other, and obtain damages in any Division ; or, enforce 

specific performance in the Chancery division with damages : tSug Cone 
V. 122 ; 21 & 22 Viet. c. 27.) ' e v g. uuc. 

—After contract signed, and before the time fixed for the completion 
t Me purchase, who, as between vendor and purchaser, and in the absence 
;my stipulation on the subject in the contract, is entitled to the crops 
I ordinary profits of the land at maturity ? Does the same rule apply 



OONTEAOTS AND CONDITIONS OP SALE. 


277 


after the day fixed for completion and before the purchase is actually 
completed ? 

A. — Up to the time fixed for completion the vendor is, in the absence 
of special stipulation, entitled to the crops or other ordinary profits of the 
land : he would not, however, it is conceived, be entitled to take crops in 
an immature state, or otherwise than in due course of husbandry. After 
the time fixed for completion and pending negotiation, he may, it appears, 
in due course of husbandry, cut coppice and get in crops, but the net profits 
will belong to the purchaser. Where the contract was for the purchase 
of an estate, including the growing crops, to be completed and possession 
given on the 24th June, and the time was extended by consent till the 
29th September, and the vendor in the interval sold the crops, the pur- 
chaser was held entitled in equity only to the crops growing at the time 
of the actual completion, and was left to his remedy (if any) at law for the 
recovery of the produce of the ci’ops. 

Everything, however, which forms part of the inheritance, belongs to 
the purchaser from the date of the contract, so that he is entitled to wind- 
falls and to the produce of ordinary timber cut, or, it is conceived, stone 
or gravel quarried or dug by the vendor after the contract : (Dart’s 
V. & P. 247, 248, oth edit.) 

Q. — What parol agreements giving an interest in land are valid within 
the Statute of Frauds ? And state generally what acts constitute such part 
performance as would induce the court to enforce an agreement notwith- 
standing the statute. 

A. — A lease not exceding three years from the making, and where a 
rent of two-thirds of the value is reserved, is binding, although by parol. 
But an ciffreemeut for a lease for less than three years is not : (see Ld. St. 
Leonards’ Handy Book, 103, 6th edit.) 

As to what acts constitute a part performance of a verbal agreement, 
they should be such as are clearly and exclusively referable to a complete 
agreement, and must have been done with no other view than to perform 
such agreement ; such as letting the purchaser into possession : (St. Eq. 

§ 764, &c.) 

Q. — State the date and some of the provisions of the Statute of 
Frauds. 

A , — The Statute of Frauds (29 Car. 2, c. 3) was passed in the year 
1677. As to its provisions, see ante, pp. 9, 18, 41. 

(d . — Must an agreement be sealed, or may it only be signed agreeably 
to the Statute of Frauds ? 

A. — An agreement need not be sealed ; the Statute of Frauds only 
requires it to be signed : (Hughes’ Pract. Sales, 75, 87, 2nd edit.) 

Q. — Is it the duty of the vendor’s solicitor to investigate the title of 
hie client before he prepares the contract or conditions of sale ? And if 
he does so, what advantages result to his client from so doing : 

A, — It is the duty of the solicitor so to investigate the vendor’s title ; 
For otherwise the client might be contracting to sell property to which he 
has a defective title. The conditions being prepared to meet the state of 
:he title prevents the purchaser raisins obiections thereto : (see Hughes’ 
W 10, 71, &c.) 
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Q. — State tlie principal points to be provided for on sale by auction of 

(1) freehold estates ; (2) leasehold ; (3) copyhold. 

A, — (1) Jn case of freeholds, the following must be provided for : 

1. That the highest bidder shall be the purchaser (subject to the right 
of the vendor or his agent to bid) (a), and in case of dispute that the lot 
be put up again at the last undisputed bidding. 

2. For payment of deposit and completion of purchase. 

3. That in case of delay by purchaser he shall pay interest. 

4. For delivery of abstract of title, at vendor’s expense, within specified 
period, 

5. For delivery of requisitions on the title by the purchaser within a 
specified period, and that subject to such requisitions the title shall be 
deemed to be accepted. 

6. If purchaser objects to title, vendor to be at liberty to rescind the 
contract on return of deposit without interest or costs. 

7. Error in description not to annul sale, but to be made good by 
compensation. 

8. For empowering vendor to resell in case of default by purchaser, 
and deposit to be forfeited, and loss on resale to be recovered as 
liquidated damages. 

Stipulations will in most cases be necessary as to title, title-deeds, &c., 
the payment for timber, fixtures, &c. : (see 1 Prid. Conv. 22, 29 et seq., 
9th edit, ; and see 37 & 38 Viet. c. 78.) 

(2) In cases of leaseholds, it should be provided in addition that the 
last receipt for ground-rent should be sufficient evidence that the lease 
was valid, and that all rent had been paid, and all covenants and conditions 
performed, and in case of a sub-lease, that the lessor’s title should not be 
required : (see also 37 & 38 Viet. c. 78.) 

(3) In. case of copi/holds, the vendor should be particular about 
negativing his liability to identify the premises, as when they are inter- 
mixed with freeholds it is found sometimes impossible to do this. It 
should also appear on the particulars that the property is copyhold, (h) 


(a) As to this part of tho condition, see the important case of Mortimer v. Sell (13 
L. T. Rep. N. S. 349), and 30 & 31 Viet. c. 48, et post. 

(Jj) In sales made after 31st Dec. 1881, unless otherwise expressed in tho contract, 
of sale, the following conditions apply hy 44 & 45 Viet. c. 41, s. 3. : — 

(1.) Under a contract to sell and assign a term of years derive(> out of a loaseliold 
interest in land, the intended assign shall not have the right to call for the title ta 
the leasehold reversion. 

(2.) Where land of copyhold or customary tenure has been converted into freehold 
by enfranchisement, then, under a contract to soli and convey the freehold, the- 
purchaser shall not laave the right to call for the title to make tho enfranchisement. 

(3.) A purchaser of any property shall not require the production, or any abstract 
or copy, of any deed, will, or other document, dated or made before the time pre- 
scribed by law, or stipulated, for commencement of tho title, even though the same 
creates a power subsequently exorcised by an instrument abstracted in the abstract 
furnished to the purchaser; nor shall ho require any information, or make any 
requisition, objection, or inquiry, with respect to any such deed, will, or document, or 
the title prior to that time, notwithstanding that any such deed, will, or other 
document, or that prior title, is recited, covenanted to be produced, or noticed ; and 
he shall assume, unless the contrary appears that the recitals contained in the 
abstracted instruments of any deed, will, or other document, forming part of that 
prior title, are correct, and give all the material contents of the deed, will, or other 
document eo recited, and that every document so recited was duly executed by all 
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Q . — What additional conditions are usually proper on the sale by 
public auction of a leasehold house in London ? 

A . — That the purchaser shall not call for the production of or investi- 
gate the lessor’s title (in case of a sub-lease) ; and that the last receipt for 
ground-rent shall be conclusive evidence that the covenants of the lease 
have been performed : (1 Prid. Oonv. b, 9th edit.) ; and see hereon, 
22 & 23 Viet. c. 33, s. 8.) 

Q . — On a sale of real estate by auction, what conditions as to title, 
title-deeds, and otherwise, ought to be inserted to anticipate difficulties on 
the part of an unwilling purchaser ? 

A . — Conditions that vendor shall not be bound to show a title beyond 
a specified date, or to produce any deeds not in his possession ; that in 
case the purchaser or his solicitor shall object to the title, the vendor 
shall be at liberty to vacate the sale and repay the deposit, but without 
interest, &c. ; that the purchaser shall bear the expense of all attested 
copies, covenants to produce, and declarations or certificates required ; that 
any misdescription shall not annul the sale, but be made good by compen- 
sation : (see 1 Hughes’ Pract. Sales, 10 et seq.^ 2nd edit,) 

Q . — Upon a sale by auction, in lots, of freehold propeiiiy, the whole of 
which is let on lease, at an entire rent, what provision should be made by 
the conditions of sale for the apportionment of such rent between the 
purchasers ? 

necessary parties, and perfected if and as required, by fine, recovery, acknowledgment, 
enrolment, or otherwise. 

(4.) When land sold is held by lease (not including underlease) the purchaser shall 
assume, unless the contrary appears, that the lease was duly granted ; and on pro- 
duction of the receipt for the last payment due for rent under the lease before the 
date of the actual completion of the purchase, ho shall assume, unless the contrary 
apiJears, that all the covenants and provisions of the lease have been duly performed 
and observed up to the date of actual completion of the purchase. 

(5.) When land sold is held by underlease, the purchaser shall assume, unless the 
contrary appears, that the underlease and every superior lease were duly granted ; 
and, on production of the receipt for the last payment due for rent under the under- 
lease before the date of actual completion of the purchase, he shall assume, unless the 
contrary apj)ear8, that all the covenants and provisions of the underlease have been 
duly performed and observed up to the date of actual completion of the purchase, and 
further that all rent due under every superior lease and all the covenants and pro- 
visions of every superior lease, have been paid and duly performed and observed up 
to that date. 

(6.) On a sale of any property, the expenses of the production and inspection of all 
Acts of Parliament, inclosure awards, records, proceedings of courts, court rolls, deeds, 
wills, probates, letters of administration, and other documents, not in the vendor’s 
possession, and the expenses of all journeys incidental to such production or inspection, 
and the expenses of searching for, procuring, making, verifying, and producing all 
certificates, declarations, evidences and information not in the vendor’s possession ahd 
all attested, stamped, ofiice, or other copies or extracts of, or extracts from, any Acts 
of Parliament or other documents aforesaid, not in the vendor’s possession, if any such 
production, inspection, journey, search, procuring, making or verifying is required by 
a purchaser, either for verification of the abstract, or for any other purpose, shall 
borne by the purchaser who requires the same ; and where the vendor retains 
possession of any document, the expenses of making any copy thereof, attested or 
unattested, which a purchaser requires to be delivered to him, shall be borne by that 
purchaser. 

(7.) On a sale of any property in lots, a purchaser of two or more lots, held wholly 
or partly under the same title, shall not have a right to more than one abstract of the 
common title, except at his own expense. 




280 CONVEY ANOINO, AND LAW OF BEAL AND PERSONAL PROPERTY. 


^ .Provision must be made by the conditions for the apportionment 
of the rent, and if the tenant’s concurrence in the apportionment cannot 
be obtained, the purchaser should be precluded from taking any objection 
on that account : (1 Prid. p. 29.) 

Q. — If you were instructed by a client to prepare a contract for the 
sale of a leasehold property, what general stipulations relative to title or 
evidence of title would you insert ? 

— In case of a sub-lease, that the purchaser should not call for the 
production of or investigate the lessor’s title: (in sales after 31st December, 
1881, see note b, p. 278); and in any case that the last receipt for ground- 
rent should be conclusive evidence that the covenants of the lease have 
been performed. For if held direct from the freeholder, by 37 & 38 Viet, 
c. 78, s. 2, on any contract dated after 1874, the lessee or assignee will 
not be entitled to call for the freeholder’s title. 

Q. — State, shortly, the usual conditions of sale by trustees of a leasehold 
house. 

A. — When a sale is made by trustees, they should be careful to enter 
into no condition which the state of the title does not require. Still strict 
conditions, though somewhat unusual, will not be considered a breach of 
trust : (Bug. Cone. V. 45.) The conditions should state that the vendors 
are trustees, and that the purchaser should not require tliem to enter into 
any other covenant than that they have not incumbered. Then should 
follow the usual conditions of sale of leasehold property : (Hughes’ Conv. 
46, et supra.) 

Q . — A vendor wishes to sell by auction a smaller portion of his estate 
and desires to retain the title-deeds w’hich relate to the larger portion. 
Draw a pioper condition of sale applicable to such a state of things. 

A . — ‘‘Inasmuch as the muniments of title in the possession of the 
vendor relate to other propert}^ belonging to the vendor, the same shall be 
retained by him, and he shall at the purchaser’s experiHC fuinish attested 
copies thereof, and enter into the usual covenant for tlndr iDroduction and 
furnishing attested and other copies thereof at the purchaser’s expense : ” 
(see 1 Prid. Conv. 9, bl, 9th edit.) (r«) In sales after 31 st December, 1881, 
a condition that an acknowledgment under sect. 9 of 44 & 45 Viet. c. 41, 
should be given would he sufficient. 

Q. — ^Acting as solicitor for a person about to sell an estate, would you 
take any, and what, preliminary measures regarding the title or conditions 
of sale ? 

A. — Before proper conditions of sale can be framed, the value of the 
property should be ascertained, and the title to it must be investigated : 
(see 1 Hughes’ Pract. Sales, 3, 2nd edit.) 

Q . — If a client informed you that he was in treaty for sale of his free- 
hold estate, what caution would you give him, and why ? 

A. — I should advise him to sign no contract without its being first 

(a) The vendor would be entitled to retain the deeds, but the expense of the 
covenant to produce would be divided otherwise (see 37 & 38 Viet. c. 78, b, 2), and 
the vendor would have had to pay for the first attested copies. 
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approved by me, in order that the title might be properly investigated and 
special conditions inserted to meet any defects therein, and thus prevent 
his liability to render a forty year’s title and to give attested copies and 
pay for the execution of covenants to produce all deeds in his possession 
relating to other property and not handed over. 

Q . — In conditions of sale of estates it is often provided that, if from 
any cause whatever the completion shall be delayed after the day named, 
the purchaser is to pay interest from that time until the day of completing 
the sale. Can this condition be enforced without qualification ? And if 
not, why not ? 

A. — The rule on this point is this : When the delays are occasioned by 
defects of the title, but not by the wilful default or vexatious conduct on 
the part of the vendor, the purchaser will have to pay interest from the 
day fixed for completion, and not from the time when a good title was 
first shown, although he is not in fault : (see Des Visme v. Des Visme, 
1 Mac. & Oor. 336 ; Blierwin v. Shahespearey 24 L. T. Eep. 45 ; Williams 
V. G lento Hy 13 Ih. N. S. 727, L.JJ.) 

Q , — When an owner has verbally agreed to sell land, and instructs his 
solicitor to prepare a written agreement, what are the duties of the 
solicitor anterior to the signing of the contract by the client ? 

A. — The solicitor, before preparing the written agreement, should 
examine the title to the land and prepare the written contract to meet the 
state of that title, and not allow his client to enter into an agreement 
which he cannot carry out. He should also se e that the client has not 
been hurried into the agreement, or imposed upon in any way. 

Q. — A client instructs you to sell his landed estate by auction. 
Describe shortly tlic steps you would take to carry out his instructions. 

A . — I should first prepare the abstract and investigate my client’s title. 
Then prepare conditions of sale to meet any difficulties that the purchaser 
might make with regard to such title. Settle the particulars and reserve 
bid with the auctioneer, and see that the sale was properly advertised. 
Then attend the sale, and be careful that the purchaser signed a proper 
contract at the foot of the conditions of sale, and paid the deposit. 
Deliver the abstract of title within the time specified ; answer the requisi- 
tions ; produce the deeds for examination : peruse the draft conveyance, 
and approve same. Get the deed properly executed, and attend comple- 
tion of the purchase, and hand over deeds on payment of purchase money, 
taking care to have a written authority to receive purchase money if 
vendor be not present. 

Q. — Can the printed particulars and conditions of sale of an estate by 
auction be vaiicd by* parol at the sale ? 

A. — No; neither by adding to, subtracting from, or contradicting any- 
thing contained in them ; but they can, of course, be altered by writing, 
in which case care should be taken that the contract is signed on the 
altered conditions : (see Sug. Cone. V. 12, 113.) 

Q — On the sale of an estate by auction, is it necessary to have an 
agi’eement in writing for the sale and purchase ? 

A. — Yes ; sales by auction of estates ai'e within the Statute of Frauds, 
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and consequently, the contract could not be enforced against either of the 
parties who had not signed an agreement. The auctioneer may, however, 
bind the seller or purchaser by signing for him, being in law his agent for 
that purpose : (Sug. Cone. V. 28.) 

Q. — How are the requisitions of the Statute of Frauds complied with at 
an auction as usually conducted ? 

A, — By a short memorandum or agreement placed at the end of the 
conditions of sale, signed by the purchaser. Frequently the auctioneer 
does not offer to sign a reciprocal agreement as the agent of the seller ; 
therefore the purchaser should before signing require this to be done : 
(see Ld. St. Leonards’ Handy Book, 33, Gth edit.) 

Q. — What matters are important to be attended to and provided for in 
framing a contract for the sale and purchase of a freehold estate ? 

A. — The same particulars as detailed in framing conditions ; of course 
varied to meet the different mode of sale. The terms of the contract 
should be clearly and explicitly set forth ; every care should be taken to 
avoid equivocal expressions, and nothing which it is intended to carry into 
effect should bo left resting merely on parol, as extrinsic evidence is inad- 
missible in a court of law to vary the teims of a written contract, and it 

is only under peculiar circumstances that such evidence will be received in 
a court of equitj^ : (see mtpm,) 

Q. — The like question as to leasehold estate ? 

A, In addition to the usual stipulations, the one that the vendor shall 
not be required to show the lessor’s title will still be necessary till 1st 
Jan., 1882, where the estate sold is an underlease, and that the last 
receipt for rent shall be conclusive as to the performance of covenants, 
should be inserted: (Hughes’ Prac. Sales, 44, 4.5, 2nd edit.; 37 & 38 
Vict. c. 78, s. 2 : 44 & 45 Viet. c. 41, s. 3.) 

Q. Can a bidder at a public auction retract his bidding, and, if so, when ? 

A .—A bidding may be retracted at any time before the lot is actually 
knocked down : it should be made in a tone sufficiently loud for the 
auctioneer to hear: (see Ld. St. Leonards’ Handy Book, 35, 7th edit.) 

What is the rule as to a vendor employing one or more persons to 
bid for him at a sale by auction, where a right to bid is not by the con- 
ditions expressly reserved to the vendor? Does this rule vary at law and 
in equity ? 

A. ^Formerly, if no right of bidding was reserved to the owner of the 
property by the conditions, and he nevertheless employed one person to bid 
for him, the sale was void at law ; courts of equity, however, generally 
allowed one puffer, but not two: {Mortimer v. Bell, 13 L. T. Rep N S 
348.) Now, however, sales of land by auction, void at law by reason of 
the employment of a puffer, are to be void in equity' also ; and the con- 
ditions ot sale of land by auction must state whether the land is sold 
without reserve, or subject to a reserved price, or whether a right to bid is 
reserved ; and if it is stated that such land will be sold without reserve, it 
IS lUegal to appoint a puffer : (30 & 31 Vict. c 
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VENDOE AND PUEOHASER. 

Question. — Lands maybe acquired by descent or by purchase. By what 
other modes (if any) may land be acquired ? 

Answer. — It is said these two terms include every mode of acquiring 
lands ; for purchase includes in its scope title by occupancy, conveyance, 
devise, forfeiture, partition, elegit, bankruptcy, and inclosure ; and descent 
includes not only where the property is cast upon the heir on intestacy, 
but also escheat, dower, and curtesy. However, it is difficult to say 
whether descent, strictly speaking, includes escheat, dower,, and curtesy ; 
or purchase, inclosure, elegit, and bankruptcy. The more comprehensive 
titles are, by the act of law and by the act of the party : (see 1 St. C. c. 10.) 

Q. — What is the distinction between a title by purchase and a title by 
descent ? 

A. — A person is said to acquire his title by descent when it comes to 
him by operation of law, as where it descends to the eldest son on the 
death of the father. If it is acquired in any other manner it is said to be 
acquired by purchase, as where it is devised by will: (Will. E. P. 101, 
13th edit.) 

Q . — What is the rule of succession to real and personal property ? Is 
the first governed by the domicil of the last owner, or by the law of the 
country where the property is situate, and is the second affected by it not 
being within the four seas ? 

A, — The succession to both real and personal property is governed by 
statute the 3 & 4 Will. 4, c. 106, as to real property, and the 22 & 23 
Car. 2, c. 1(^ as to personal property. The first is governed by the law of 
the country where the property is situate, the second by the domicil of 
the last owner. 

Q. — What is the difference of construction between a deed and a will ; 
and why is the difference made ? 

A. — Wills are construed more liberally than deeds: because, in the 
exposition of the former, the law has rather inclined to regard the 
intention of the testator than the precise legal impoiii of the terms used ; 
wills being so often made when a testator is suffering from sickness, and 
frequently when on his deathbed, and unable to obtain that professional 
assistance of which a party to a deed may generally avail himself. And 
where two clauses are inconsistent in a will the latter prevails, in a deed 
the former : (see 1 Hughes’ Pract. Sales, 303, 2nd edit.) 

Q. — Who is capable of conveying real estate ; and who, in the technical 
sense of the term, of purchasing ? 

A. — All persons of full age, sound mind, not being convicts (see Felony 
Act, 33 & 34 Viet. c. 23), may alien their lands. So may du feme covert, 
if her husband join with her, or without, if dispensed with ; so, lay cor- 
porations aggregate (except municipal corporations) may alien, but eccle* 
siastical corporations, whether aggregate or sole, have only a limited power 
of disposition. All persons and even corporations may be purchasers of 
lands, but some of these are partially, and others wholly, incapable of 
holding the same for their own benefit: (1 Hughes’ Pract. Sales, 157, 2nd 
edit. ; 1 St. 0. ch. 15.) 
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Q. — A. gives land for building thereon a school, to be in union with the 
National Society for promoting the Education of the Poor according to the 
Principles of the Church of England, who promise a grant towards the 
building. To whom is the conveyance to be made ? and state generally 
its form and the mode of proceeding. 

A, — The conve 3 ’'ance is usually made to the clergyman of the parish and 
the churchwardens and their successors. The conveyance, which is by 
deed poll, contains provisions for the management of the school. Its 
execution must be attested by one witness, and it fonnerly required 
enrolment, but was not avoided by the death of the grantor within twelve 
months after execution. By the 31 & 32 Viet. c. 44, all conveyances, 
&c., of land, except by will l/ond fide made after the passing of that Act, 
to trustees for the promotion of education, &c., are exempt from the 
provisions of the Mortmain Acts, provided that such conveyances, &c., 
were really bond fide made for a full and valuable consideration actually 
paid upon or before the making of such convey^ances, &c., without fraud 
or collusion, and provided that each piece of land does not exceed two 
acres : (Burt. Com. 70, note b, 7th edit., and see a form in David. Oonv.) 

Q . — How is the compensation for land taken from persons under 
disability under the provisions of 8 Viet. c. 18 (the Lands Clauses Act) 
assessed, and how may the money be invested ? 

A. — It is assessed by two surveyors, one nominated by the promoters of 
the undertaking and the other by the other party, and if they cannot agree, 
by a third surveyor appointed by two justices, on the application of either 
party after notice to the other : (sect. 9.) The money is to be paid into 
the Bank of England, and until it can be applied (1) in redemption of the 
land-tax ; or (2) in paying off incumbrances on lands settled to the same 
uses as the land sold ; or (3) in the purchase of other lands to be settled 
to the same uses as the land sold ; or (4) if paid in under that Act as the 
court directs ; or (5) in payment to the person absolutely entitled, it ma}) 
be invested in the Three per Cent. Consolidated or Eeduced Annuities, or 
in Government or real securities : (sect. 70.) 

Q. — What parties are enabled to convey by the last-mentioned Act? 

A. — All parties seised or entitled may convey, and particularly corpora- 
tions, tenants in tail or for life, married women, guardians, committees of 
lunatics, trustees for charitable or other purposes, executors and adminis- 
trators, and all persons entitled to the receipt of the rents and profits of 
such lands in possession, or subject to any estate in dower, for life or 
years : (see sect. 7.) 

Q. — ^B., tenant for life, with remainder to C. (then under twenty-one), 
tenant in tail, sells to a railway company, and the purchase money is paid 
into court under the Lands Clauses Act, and vested in Three per Cents. 
B. then dies, and C., having attained twenty-one, desires to get the Three 
per Cents, sold, and the money paid to him for his own use. Can he do 
this, and how ? 

A. — C. must first execute an assignment of the Three per Cents, by way 
of disentailing assurance, and enrol it in Chancery within six months of 
♦execution, after which he may petition the court for sale and payment of 
the funds to him. 
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Q. — A railway company takes, under the Lands Clauses Act, land of 
which A. is seised in fee, A. dies after the amount of the compensation is 
settled, but before it is paid. Who is entitled to the purchase money ? 
And why ? 

A . — A conversion takes place (unless the owner be a lunatic or under 
any other incapacity), and the purchase money will therefore be payable 
to the personal representatives of A. {Dart's V. & P., 5th edit. 258.) 

Q . — State the course of practice to be observed on sales of land if con- 
cerned (1) for vendor, (2) for purchaser. 

A. — The vendor’s solicitors should first prepare a complete abstract ; then 
settle the conditions of sale, laying the same before counsel if necessary ; 
-after which he should instruct an auctioneer and settle the particulars 
with him ; after which the particulars and conditions are printed, with 
the contract of sale endorsed ; after sale the solicitor should see that the 
contract is properly signed and stamped, and should forward abstract to 
the purchaseV or his solicitor, who, after examining it with the deeds, 
sends in requisitions on the title. These are answered by the vendor’s 
solicitor, after Which purchaser’s solicitor prepares draft conveyance, and 
forwards it to -^ndor’s solicitor for approval ; after which it is engrossed 
by purchaser aiM forwarded to vendor’s solicitor for examination ; an 
appointment to ccjpipletc at the vendor’s solicitor’s office is then made. 
The purchaser ma^s the usual searches, and if the vendor does not attend 
the completion, hisiBolicitor, when he executes the deed, obtains a written 
authority from him tp receive the money on his behalf. 

On payment of the balance of the pure base money, the vendor’s 
solicitor hands over the deeds, and either gives possession of the property, 
or an authority to the tenants to pay the rent to the purchaser, and the 
latter signs an authority to the auctioneer to pay over the balance of the 
deposit to the vendor. 

(l > — What are the principal enactments in the Vendor and Purchaser 
Act, Ls74, with regard to (1) contr^^ts for sale of land ; (2) the reconvey- 
ance of mortgaged estates ; and (3) i(equisitions on title ? 

A. — (1) Forty years’ title is substituted for sixty, in absence of con- 
dition to the contrary. 

First. Under a contract to grant\ or assign a term of years, the 
intended lessee or assign shall not be mititled to call for the title to the 
freehold. \ 

Second. Eecitals, statements, and deseViptions of facts, matters, and 
parties contained in deeds, instruments, Acts of Parliament, or statutory 
declarations twenty years old at the date\f the contract, shall, unless 
proved inaccurate, be taken as sufficient. 

Third. The inability of the vendor to fuifeish Jho purchaser with a 
legal covenant to produce and furnish copies (bf documents of title shall 
be no objection to the title if the purchaser on \ completion will have an 
equitable right to their production. 

Fourth. Covenants for production to be fuimiVhed at the purchaser’s 
expense, the vendor bearing the expense of pemsal and execution on 
behalf of and by himself and necessary parties, oth^than the purchaser. 

Fifth. The vendor shall retain any documents of \itle relating to any 
part of the estate retained by him. 
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(2) By sect. 4 the legal personal representative of a mortgagee of a 
freehold estate, or of a copyhold estate to which the mortgagee shall have 
been admitted, may on payment of all sums secured by the mortgage, 
convey or surrender the mortgaged estate. 

(3) A vendor or purchaser of real or leasehold estate in England may 
apply by summons at Chambers (in Chancery) in respect of any requisi- 
tions or objections, or any claim for compensation arising out of the 
contract, and the judge may make such order as he may think just, 
including the costs. 

Q. — What is the present limitation of time for the recovery of real 
estate ? 

A. — The action must bo brought within twelve years of the right 
accruing to the plaintiff or the party through whom he claims, except in 
cases of disability, and then within six years after disability ceases, but 
not to exceed thirty years : (37 & 38 Viet. c. 57.) 

' Q. — What alterations in the law were made by the Real Property Limi- 
tation, 1871 ? When did that Act come into operation ? 

A. — The following are among the alterations made by the Act referred 
to : — Land to be recovered only within twelve years after right of action 
accrued. Provisions for case of future estates, and time limited to six 
years if particular estate out of possession. In cases of infancy, cover- 
ture, or lunacy, when cause of action accrues, six years to be allowed from 
termination of disability. No further time allowed for absence beyond 
seas of persons entitled to bring action. Thirty 3^ears utmost allowance for 
disabilities. Mortgagor to be barred at the end of twelve years from the 
time when the mortgagee took possession, or from last written acknow- 
ledgment. Money charged upon land and legacies to be deemed satisfied 
at the end of twelve years if no interest paid or acknowledgment given 
in writing in the meantime. The Act (which is the 37 &; 38 Viet. c. 57) 
came into operation on January 1st, 1879. 

(2- — For how many years has a purchaser of a fee-simple estate, without 
any conditions of sale, a right to require the vendor to show a title ? And 
on what principle is the vendor bound to show a title for the time to be 
stated in your answer to the first part of this interrogatory ? 

A. — Where there are no conditions or contract of sale tying down the 
purchaser, he can compel the vendor to show a clear forty years’ title : 
(37 (fe 38 Viet. c. 78.) Formerly it was sixty years, the duration of 
human life being considered the origin of that time : (Sug. Cone. V. 265 ; 
Cooper V. Emerjj, 1 Phill. 388 ; Will. E. P. 449, 13th edit.) 

Q . — On what principles would you prepare an abstract of title with a view 
to a sale ? What are the chief points to be attended to on examining the 
title deeds with the abstract ? 

A . — A good title should be shown to both the legal and equitable estates, 
and the interests of all persons in the property should appear upon the face 
of the abstract, with proper pedigrees, where necessary ; it is not advisable 
to show the full forty years’ title which a purchaser can require in absence 
of a condition to the contrary, if a good root of title is found thirty years 
old, and the ordinary condition is then inserted in the conditions of sale. 
In examining the title deeds with the abstract, care should be taken to see 
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that the deeds are properl}^ stamped and executed by the parties and duly 
attested ; that receipts are properly indorsed ; that the deeds are enrolled 
and acknowledged when required. Also that the identity of the parcels is 
preserved, and that all incumbrances disclosed by the deeds are duly set 
out in the abstract, and powers which have been exercised should be fully 
set out. 

Q. — Under what circumstances would it be the right practice, when 
drawing an abstract of title, to set out fully a power of sale contained in 
an abstracted mortgage ? 

A. — Where the power of sale has been acted upon or the sale takes 
place under the power. 

Q. — When your title commences with a will, what must you prove 
besides, and what is the usual evidence ? 

A. — If the title commences with the will of a person who died forty 
years since, then proof by old leases, declarations, receij^ts of rent, parish 
books, &c.-, should be supplied to show that he was in possession of the 
estate, or in receipt of the rents and profits at the time he made the will, 
and at the time of his decease : (1 Prid. Conv. 137, Kth edit.) 

Q. — ^Is a forty years’ title sufficient in all cases, or does it ever, and 
when, become necessary to go further back ? 

A, — It is not, for in deducing a title to an advowson one hundred years 
is required, as the presentations, which are the only fruits of the advowson, 
and consequently the only occasions when the title is likely to be con- 
tested. occur only at long intervals, and no action can be brought after 
the above period : (Will. K. P. 439, 13th edit. ; e( antts p. 2 

Q. — What instruments must be stated in an abstract of title to an 
advowson ? 

A. — The practice now is to carry back the title to one hundred years, 
and to have a list of presentations annexed to the abstract for the purpose 
of showing that acts of ownership have been exercised in conformity with 
such right of presentation, which list of presentations should be shown at 
the head of the abstract : (Hughes’ Conv. lOG.) 

Q. — A., owner in fee simple of land in Middlesex, agrees to sell it to B., 
subject to a proper contract. A.’s grandfather purchased the land sixty 
years ago, and gave it specifically by will to A.’s father, who died in 1854 
intestate, leaving A. his only son. A. brings you the conveyance to his 
grandfather, and the probate of his will, and instructs you to prepare, on 
his behalf, a proper contract. State the heads of the draft which would 
be required. 

A . — -The ordinary conditions of sale should be embodied in the contract 
as to payment of deposit and completion of purchase, payment of interest, 
&c., delivery of abstract and requisitions, and power to annul sale, &c. A 
special provision should be inserted that the vendor should not be obliged 
to prove the seisin of A.’s grandfather at the date of his will or of his 
decease, that purchaser should not be entitled to require registration of any 
document that had been omitted to be registered, and that the probate of 
the will should be sufficient evidence of the original ; that vendor should 
not be bound to produce documents not in his possession, and that all 
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covenants to produce, and attested copies, should be paid for by the 
purchaser. All certificates and declarations required, to be paid for by 
purchaser, and that no evidence of A.’s heirship and death of his 
mother should be required further than the usual certificates and statutory 
declarations. Error or misdescription not to annul sale, and all documents 
twenty years old to prove themselves. 

Q . — ^When the contract referred to in the last question has been 
exchanged, what steps would be taken by the solicitors for A. and B, 
respectively up to the final completion of the business ? 

A. — A.’s solicitor delivers the abstract, which B.’s solicitor examines with 
the title deeds, and then peruses it and forwards requisitions on title, which 

A. ’s solicitor then replies to. B.’s solicitor then prepares draft conveyance, 
which, after approval by A.’s solicitor, is engrossed and forwarded for 
examination, on which an appointment to complete at A.’s solicitor’s oflSce 
is made. B.’s solicitor makes the usual searches, including the Middlesex 
Eegistry, and attends with the money, and A. attends to execute the con- 
veyance, or does this previously, giving his solicitor a written authority to 
receive the purchase money. The deeds are handed over in exchange for 
the money, and B.’s solicitor thereupon registers the conveyance in the 
Middlesex Eegistry. 

Q. — State the requisitions which would appear necessary on the title 
as disclosed above. 

A , — If not precluded by such a contract as we have set out above, the 
following would be necessary 

1. Proof of the seisin of A.’s grandfather at date of will, and death, 

and his decease. 

2. Death of his widow, if any. 

3. Death of A.’s father intestate. 

4. Heirship of A. 

5. Death of A.’s father’s widow, if any. 

6. Production of original will of A.’s grandfather. 

7. Eegistration of all documents affecting the title. 

8. Proof of payment of succession duty on A.’s father’s decease, (a) 

Q. — In the absence of stipulation what evidence of A.’s heirship should 

B. ’s solicitor require ? 

A , — He should require proof of the marriage of A.’s parents ; this 
would be proved by the marriage certificate. The birth of A. ; this would 
be proved either by the baptismal certificate or a certified extract from 
the General Eegister of Births, established by 6 & 7 Will. 4, c. 86, and 1 
Viet. c. 22. The death of A.’s father; this would be proved by the 
burial certificate, or a certified extract from the Eegistry of Deaths. A 
statutory declaration* would also be required from some old person 
acquainted with the family, identifying the parties and stating that A. 
was the eldest son of his father. 

Q» — A. agrees to sell a leasehold estate to B. without any especial con- 
dition as to title ; what title can be required ? 


(a) The requiBition as to undisclosed incumbrances has been held on appeal to be 
one the vendor is not bound to answer ; {Be Ford v. HiUf 48 L. J. Rep. N. S. App. 
827.) 
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A , — has a right to a full forty year’s title if the lease itself is forty 
years old ; but it is only in case of a sub-lease in sales before 1st 
January, 1882, that the lessor’s title for the residue need now be pro- 
duced: (Will. E. P. 450, 13th edit. ; Sug. Cone. V. 265, 267 ; 37 & 38 
Viet. c. 78 ; 44 & 45 Viet. c. 41, s. 3.) 

Q. — A. enters into an agreement to purchase a freehold house ; what 
inquiries and advice should thereupon be made and given by his solicitor 
as to the insurance of the house from fire ? 

A. — He should inquire whether the house is insured against fire and in 
what ofiice, and whether to a sufficient amount, as directly a binding 
agreement is signed the house is at the purchaser’s risk. If insured, he 
should have inserted in the contract a provision that he shall have 
the benefit of the subsisting policy ; if not, he should at once effect an 
insurance. 

Q. — A client brings you a contract for purchase of property, consisting 
of houses and land. State what advice you would give him, and generally 
your duties to the completion of the purchase. 

A. — I should advise him that he had done a most foolish thing in 
signing any contract without first consulting me upon it, and that the first 
thing I should do on his behalf would be to write for the abstract and 
inquire of the vendor’s solicitor whether the houses were insured against 
fire, and in what office, and whether to a sufficient amount, as directly a 
binding agreement is signed the houses are at the purchaser’s risk. If in- 
sured, I should have inserted in the contract a provision that the purchaser 
should have the benefit of the subsisting policy ; if not, I should at once 
effect an insurance on his behalf. Having received the abstract, I should 
examine same with the title deeds, and then peruse same, and draw 
requisitions on title and forward to vendor’s solicitors. When these were 
satisfied I should prepare draft conveyance and fomard it for approval, 
whitsh I should engross when approved, have duly stamped, and forward 
to vendor’s solicitor for examination, and with an appointment to com- 
plete. I should then make the usual searches for incumbrances, and 
attend with the purchase money and hand over the same to the vendor, 
or his solicitor on his written authority, in exchange for the conveyance 
duly executed and the title deeds ; and if the property is in a register 
county, I should at once register the conveyance. 

Q. — The vendor of a freehold house at the date of a contract for sale 
is the holder of a policy insuring the house against fire ; the house is 
burnt down in the interval between the date of the contract and the time 
fixed for the completion of the purchase. Is the purchaser entitled as 
against the vendor to the benefit of the insurance, either by way of abate- 
ment of the purchase-money or reinstatement of the premises ? 

A . — ^If the vendor obtain the insurance money he cannot be compelled 
to pay it over to the purchaser, either by way of reduction of the purchase- 
money or by expending it in the repair of the premises : (see Poole v. 
AdamSj 12 W. E. 683 ; and Rayner v. Preeton, 14 Oh. Div. 297 ; con- 
firmed on appeal, see L. J. N. 0. April 16th, 1881.) 

The purchaser, on signing his contract, should always take care to have 
a clause added that he should be entitled to the benefit of any insurance 
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on the premises purchased by him. In case of fire the purchaser should 
at once give notice to the office under 14 Geo. 3, c. 78. 

Q. — A., having contracted to sell a farm to B., lets him into possession 
pending the contract ; A.’s title proves defective, and the contract is aban- 
doned ; what are B.’s rights and liabilities in respect of his occupation of 
the farm ? 

A. — If B. takes possession, and then rejects A/s title, he may be ejected 
by A., and cannot at law claim any allowance for improvements or repairs, 
nor will equity afford him any relief unless there has been fraud on the 
part of the vendor : (Dart’s V. & P. 438, 5th edit.) 

Q. — On an open contract for sale and purchase of enfranchised copy- 
holds, is a purchaser entitled to go into the title of the lord who granted 
the enfranchisement ; and is there any, and if so what, difference in 
this respect between lands enfranchised under the Copyhold Acts and, 
other lands ? 

A. — In absence of condition to the contrary, the purchaser is entitled to 
investigate the lord’s title to the manor, as the enfranchisement combines 
the rights of the lord and tenant in the enfranchised land ; but if the 
enfranchisement is carried out under the Copyhold Acts, this is made con- 
clusive evidence of the lord’s right to grant the enfranchisement : (Kerrv, 
Pawson, Rolls, 4 Jur. N. S. 425 ; s. c. 35 Bevan, 394.) 

Q . — ^Your client, having purchased a freehold property from D., brings 
you the abstract deducing satisfactory title to D.’s father by conveyance 
to the ordinary uses to bar dower. The abstract also shows D.’s father to 
have died intestate in 1860, leaving D. his eldest son and heir. Assuming 
that the deeds had been produced, and that you were satisfied as to the 
death and intestacy of D.’s father and the heirship of D., what other 
requisition on the title would you make ? 

A. — Did D.’s father leave a widow ? Is she still living, and if so, when 
and where was she married; and if since 1st January, 1834, she must 
concur in the conveyance to release her dower. 

And if D. was an old man, a further requisition should be made as to 
whether he was married; and if so when and where ; and if before 1834 
his widow, if any, should join in the conveyance to release her dower. 

The succession receipt for the duty payable on D.’s succession must be 
produced. 

And the usual inquiry as to incumbrances not disclosed by abstract : (see 
note (a) ante, p. 289.) 

Q. — If A. agrees to grant a lease of an estate to B. for a term of years 
at an annual rent, without any premium and without any conditions as to 
title in the agreement^ what, if any, title may the lessee require should be 
shown by the lessor ? 

A . — The lessee (B.) cannot compel his lessor (A.) to show him any 
title ; but on the other hand, except in the case of a bishop’s lease, the 
lessor cannot enforce specific performance of the agreement against the 
intended lessee without showing a good title : (Hughes’ Conv. 486 ; Platt, 
Leases, 618.) 

Q, — ^What was the scope of the Registration of Titles Act ? 

u 2 
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The scope or object of the Act was to give certainty to title to real 
estate and facilitate the proof thereof, and also to render the dealing with 
land more simple and economical. But it only enables the person named 
in the record of title, for the purposes of any sale or contract for value 
or nwrtgage, to pass an indefeasible title : (see Ayrton’s Land T. Act, 
Intr.) Having completely failed as a practical reform, further registration 
under the Act was prohibited by 38 & 39 Viet. c. 87, s. 125. 


Q,—As far as you are acquainted with the provisions of the Land 

^nnsfer Act 1862, state the puiposes for which exclusively a title mififht 
oe deciared indefeasible. ^ 


A.— The pereoDS named in the record of title were, for the purpose of 
mle mmigage or cojUraet for value (only) by them, deemed from the 
^te of the record, or from a time fixed therein, indefensibly entitled to 
the estates therem defined, free from all claims (save any specially 
e'S.eeTjtefi, Jtc.Y Inducing those of the Crown ; (see 25 & 26 Viet. c. 53, 
8. 2^ Ayrton’s Land Transfer Act, 4, 7.) 


Q. — Can an agent, authorised by parol to purchase an estate at a 
certain price, bind his principal by his written agreement to buy it for a 

larger sum ? and if not, has the seller any, and what, remedy against the 
agent ? 

A , — ^An agent cannot bind his principal if he exceeds his authority; he 
must act within the scope of his authority and no further ; if he bids 
more for an estate than he is authorised, he will himself become liable to 

the seller : (see Ld. St. Leonards* Handy Book, 24, 25, 7th edit • Suj? 
Cone. V. 82.) ■ 


Q.— -Is a delay occasioned by defects of title, which are ultimately 
removed, a bar to a decree for specific performance at the suit of the 
vendor ; and, if not, what steps should the purchaser take to relieve 
himself from the contract, if the delay be injurious to him ? 

A . — If time be not originally the essence of the contract, a delay on 
account of a defect of title which is ultimately removed will be no bar to 
performance. But if there is unreasonable delay, the purchaser 
should m order to free himself from the contract, give the vendor formal 
notice that unless the defects are removed within a specified time he will 
consider the contract rescinded ; and if the vendor does not, in accordance 
with this notice, remove the defects from the title, the purchaser may 

plead it in defence to an action for specific performance : (St. Eq. §§ 747 
&c., 776, &c,) * * 


Q.— Can a contract to purchase an estate at a price to be fixed by two 
valuers (one to be named by each party), or an umpire to be named by the 

valuers if they differ in opinion, be enforced against b. pariy who refuses to 
appomt, and if so, how ? 

A. ^No ; neither of the parties to such an agreement can be compelled 
w nominate an arbitrator or valuer under the agreement : ( Darby v 

^ i r’ t 5 St. Leonards’ 

Handy Book, 47, 7th edit.) 


Q. When the conditions under which an estate is sold preclude the 
purchaser from objecting to the title prior to the date of a particular 
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document, but the purchaser in fact ascertains that the prior title is 
defective, can the vendor insist on the completion of the purchase ? 

A , — The court will not enforce specific performance of a contract where 
there is a substantial defect in the title to the whole or the principal part 
of the property not remediable before judgment : (Smith’s Eq. Man. sec. 
415.) 

Q. — On a sale of lands, what expenses are usually borne by the vendor 
and what by the purchaser ? 

A . — In the absence of stipulation to the contrary, the vendor bears all 
the expenses incurred in making out and deducing his title to the pro- 
perty ; of obtaining the concurrence of the necessary parties, and all 
the incidental costs attendant upon the execution of the purchase deed. 
But the costs of the perusal of the abstract, and its comparison with 
the deeds and the preparation of the purchase deed, as also of the stamp 
and parchment, are paid by the purchaser: (Sug. Cone. V. 172, 318. 
320.) 

Q. — A. agrees to sell a freehold house to B. for so much money, on 
whom, in the absence of express stipulation, do the following expenses 
fall? 

1 . Preparing the abstract of title. 

2. Comparing the same with the title deeds. 

3. Producing the deeds in the vendor’s possession. 

4. Finding and producing such deeds as are not in the vendor’s posses- 

sion. 

5. Getting in any outstanding legal estate. 

6. Preparing the conveyance. 

7. Making attested copies of deeds not delivered to the purchaser. 

8. Preparing covenant for production of deeds not delivered to the 

purchaser. 

A. — 1. Vendor. 2, Purchaser. 3, 4, 5. Vendor. 6. Purchaser. 7. 
Vendor. 8. Purchaser requiring same : (37 & 38 Viet. c. 78.) In sales, 
after 31st Dec. 1881, 4 will be at the purchaser’s expense : (44 & 45 Viet, 
c. 41, s. 3.) 

Q.— On payment of purchase money to trustees, what is to be attended 
to on the part of the purchaser? Is the purchaser of an estate sold 
subject to a devise for payment of debts generally bound to see to the 
application of the purchase money ? 

A. — Formerly, if property was devised upon trust for sale and payment 
of specified debts or legacies, purchasers were bound to see to the applica- 
tion of the purchase money, unless the trustees were empowered to give 
receipts ; but it was otherwise if devised for payment of debts and legacitis 
generally : (St. Eq. §§ 1226, &c.) Now, however, by the 22 & 23 Viet, 
c. 35, s. 23, and the 23 & 24 Viet. c. 145, s. 29, which are not, however, 
retrospective, the receipts in writing of any trustees for money bond Jidr 
payable to them are sufiicient discharge to the persons paying the same, 
unless the contrary is declared by the instrument of trust. The latter 
flection is repealed by 44 & 45 Viet. c. 41, and by sect. 36 is re-enacted 
and made retrospective. 

Q. — When lands are devised charged with the pa 3 rment of debts alone, 
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or charged with debts and legacies together, or charged with legacies only, 
can the devisee in either, and if in either in which, of these cases make a 
good title to a purchaser, or a mortgagee, without his being obliged to look 
to the discharge of such debts and legacies ? 

A. — In the two first cases the devisee taking beneficially can sell and 
give a good discharge to purchasers, although the point is not free from 
doubt (see 2 Dart. 567-5G9, 4th edit.); but legatees only must join in 
the conveyance ; where the devisee takes as trustee for others he can sell 
and give a good discharge by 22 & 23 Viet. c. 35, s, 3 4. 

(2. — property, subject to charges by way of portions, is sold ; whose 
concurrence is necessary to reduce the charges ? 

J , — This must depend upon the terms of the instruments creating the 
portions, which may and probably will have given to trustees a power to 
receive and give a discharge for the portions ; if so, the concurrence of 
the trustees is suflScient ; if not, the persons beneficially entitled to the 
portions must concur. 

Q . — In case of sale or mortgage of reversionary funded property, what 
precaution should be adopted by the purchaser or mortgagee, distin- 
guishing the case of property vested in trustees and in the Court of 
Chancery. 

A . — When the fund is vested in trustees, the purchaser or mortgagee 
should, before completion, inquire of the trustees if they have had notice 
of any prior assignment or charge. Upon completion, he should give 
notice to the trustees of his purchase or mortgage. So. if the fund is 
stock of any public company, a restraining order may be had on petition 
to the Court of Chancery. If the fund is in the Court of Chancery, a stop- 
order must be obtained on summons (if both assignor and assignee concur) 
or petition, served on the assignor. The order must be served on the 
assignor and the paymaster-general of the court : (Ayck. Pr. 296, 480, 
9th edit.) 

Q . — ^When will a purchaser or mortgagee be secure in pa 5 dng the 
purchase or mortgage money to a bankrupt ? 

A . — When reall}' and fide made before the date of the order of 
adjudication, providing the person so paying to such bankrupt had not at 
the time of such payment notice of the act of banki-uptcy : (32 & 33 
Viet. c. 71, s. 94.) 

Q. — How is a contract for sale affected by the bankruptcy of the vendor 
or purchaser ? State the law in either case. 

A, — If the vendor becomes bankrupt after contract for sale, the trustee 
in bankruptcy is bound to carry it out, if the contract was made without 
notice of the act of bankruptcy and before the date of the order of adju- 
dication. If the purchaser becomes bankrupt the contract is, if made in 
good faith, also binding : (see 32 & 33 Viet. c. 71, ss. 94, 95 ; Sug. Cone. 
V. 121.) But it appears that the trustee in bankruptcy may by writing 
disclaim the property contracted to be bought, and in such case the con- 
tract will be deemed to be deteimined from the date of the order of 
adjudication, unless the trustee has neglected to disclaim in due time 
after being requiied to do so ; and if the vendor be injured thereby he 
may prov^ under the bankruptcy : (32 & 33 Viet. c. 71, ss. 23, 24.) 
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Q, — ^When does a bankrupt’s real estate vest in tbe trustee in bank- 
ruptcy ? 

A , — As a general principle, from tbe act of bankruptcy. («) Tbe 32 
& 33 Viet. c. 71, enacts that on tbe appointment of a trustee tbe 
property shall forthwith pass to and vest in him (ss. 17, 83) ; and that 
the bankruptcy of a debtor shall be deemed to have relation back to and 
commence at tbe time of tbe act of bankruptcy on which tbe order of 
adjudication is made ; or tbe earliest within twelve months if more than 
one : (s. 11.) 

Q. — ^What is tbe effect of bankruptcy on a general power to appoint real 
estate ? 

A. — If tbe bankrupt might execute tbe power for bis benefit (not being 
tbe right of nomination to any vacant ecclesiastical benefice), it may be 
executed by tbe trustee in bankruptcy for the benefit of tbe creditors, and 
be may execute all deeds necessary for such purpose : (32 & 33 Viet. c. 71, 
ss. 15, 25.) 

Q . — How does notice of a trust affect a purchaser for valuable con- 
sideration ? 

A. — If a purchaser buy with notice of tbe trust be will be bound 
by it : (see St. Eq. § 395.) Unless it be a voluntary trust : (see Sm. Man. 
100-104, loth edit.) 

Q, — Has any alteration of tbe law as to tbe purchase of reversions 
recently taken place, and, if so, what ? 

A. — Yes ; now no purchase made bond Jide, and without fraud or unfair 
dealing, of any reversionaiy interest in real or personal estate, is to be 
hereafter opened or set aside merely on tbe ground of undervalue : (see 31 
Viet. c. 4.) But this Act has not affected tbe jurisdiction of tbe Court 
of Chancery to give relief against unconscionable bargains : (Tyler y, Yates, 
23 L. T. Bep. N. S. 447.) 

Q. — In examining an abstract with tbe title deeds on behalf of a pur- 
chaser, what would be tbe consequence to tbe solicitor personally of bis 
overlooking notice of any incumbrance contained in any instrument 
abstracted and produced for examination, whether such notice were con- 
tained in tbe abstract or otherwise ? 

A. — If tbe purchaser sustains any loss or injury in consequence of bis 
solicitor’s negligence, tbe latter will become personally liable to make 
good tbe same, and tbe purchaser will be entitled to maintain an action 
against him and recover damages accordingly : (see Arch. Nisi Prius, 
3, 40, 402 ; Sug. Cone. V. 405.) 

Q. — In examining .an absti act what should be seen to in the case of one 
of tbe deeds being executed under a power of attorney ? 

A. — It should be seen that tbe person who gave tbe power was alive 
and not mentally incapacitated at the time of tbe execution of tbe deed. 

Q. — On an exchange of land, what would be tbe consequence of ouster 
of one of tbe parties from defect of title ? 

(a) But 6owd fide dealings with the bankrupt, without notice and before the date of 
the order of adjudication, are protected : (32 & 33 Viet. c. 71, ss. 94 and 95.) 
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A , — Formerly on an exchange of land there was an implied warranty, 
which engendered the right of entry in case of eviction ; but since the 
8 & 9 Viet. c. 1 06, s. 3, the only remedy in such case is on the covenants : 
(see 1 Hughes’ Pract. Sales. 247, 2nd edit.) (a) 

Q. — ^If a purchaser buys an estate Jree from incumbrances, and it turns 
out on his investigating the title that there is a rent-charge due to a 
jointress upon it, how can the defect be remedied so far as to make a title 
to an unwilling purchaser ? 

A . — The defect here is one of title, and not of conveyance merely, 
and can only be cured by the jointress voluntarily releasing the pro- 
perty from the charge. If she has married again, her husband must 
join in the release, and the deed be acknowledged by the wife : (Hughes’ 
Conv. 16, &c.) 

Q, — Define what is meant by the legal term covenant.” 

A. — A covenant is a kind of promise contained in a deed to do a direct 
act, or to omit one ; and is a species of express contract, the breach of 
which is a civil injury. The person who makes such a covenant is termed 
the covenantor, and he with whom it is made the covomntee : (Holth. L. D., 
2nd edit.) 

Q. — Does the word ^'gi’ant ” in a conveyance imply in all cases, or in 
any and what cases, a warranty of title ? 

A. — This word does not imply any covenant in law in respect of any 
tenement, &c., unless made to do so by some Act of Parliament. By the 
Eegistiy Acts for Yorkshire, the words grant, bargain, and sell, in a deed of 
bargain and sale of the fee enrolled in the register office, imply covenants 
for quiet enjoyment, and for further assurance, unless restrained by express 
words. The word grant also implies covenants for title in conveyances hg 
companies under the Lands Clauses Consolidation Act, 1845, s. 132 ; and 
in conveyances to the Governors of Queen Anne’s Bounty, stat. 1 & 2 Viet, 
c. 20, s. 22 : (Will. R. P. 446, 447, note, 13th edit.) 

Q. — ^What is the technical distinction between absolute covenants for 
title and qualified covenants ? Who enters into the former, and who the 
latter ? 

A. — Absolute covenants extend to the acts of the whole loorld, and are 
given by mortgagors ; qualified covenants are restricted to the acts of the 
covenantor, or of himself and those under whom he ckmns by descent or will, 
and are given by vendors : (see Will. E. P. 448, 13th edit.) 

Q . — On a sale of freeholds what covenants for title are entered into by 
an absolute owner and by a trustee for sale ? And is there any difference 
in the case of a mortgagor ? 

A . — The vendor covenants that he has good right to convey, for quiet 
enjoyment, free from incumbrances, and for further assurance, but he 
covenants only for his own acts ; or, if he takes the estate by descent or 
will, for the acts of those through whom he claims. A trustee for sale 
simply covenants that he has not incumbered. The covenants by a 
mortgagor are similar to those by a vendor, except that they are absolute, 

(< 2 ) But if an annuity is granted (exchanged) for a piece of land, and the land is 
lost by an older title, the annuity ceases : (I Sm. Comp. 14, 4th edit.) 
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extending to the acts of the whole world : (Will. E. P. 448, 13th edit. 
In deeds executed after 31st December, 1881, the usual covenants for 
title will be implied : (44 & 45 Viet. c. 41, s. 7.) 

Q . — ^In a conveyance of lan(^ by tenants in common, what covenants for 
title do the vendors enter into ; and are such covenants limited in any 
way ? 

A. — ^Each of the vendors, “as to his undivided share of and in the 
hereditaments and premises granted to but not further or otherwise,” 
covenants with the purchaser for good right to convey ; for quiet enjoy- 
ment ; free from incumbrances ; and for further assurance. The covenants 
relate back to the acts of those who have been in possession since the last 
purchase. 

— What is meant by the term “ a covenant running with the land ? ” 

A. — A covenant is said to run with the land when either the liability to 
perform it or the right to take advantage of it passes to the assignee of 
the land. Such are covenants for quiet enjoyment ; for further assurance : 
to repair ; to pay rent and taxes ; to yield up possession, &c. : {^Spencer s 
case, 1 Sm. L. C.) 

<2. — What are the incidents to make a covenant run with the land ? 

A, — The covenant must (1) directly extend or relate to the land con- 
veyed or demised; (2) there must be a privity of estate between the 
covenanting parties ; (3) the owner of the property must take the legal 
estate ; and (4) covenants for title in order to run with the land must 
be entered into with the seisinee to uses, if one : (Sug. Cone. V. c. 14, s. 1 ; 
Spencer s case, siqj. mils.) 

Q . — In the case of a purchase of lands by B., the conveyance being made 
to A. and his heirs, to the ordinary uses to bar dower in favour of B. (the 
purchaser), with a power of appointment given to B. ; with which of them 
should the covenants for title, &c., be entered into, and why ? 

A. — The covenants for title must be entered into with A., and his heirs, 
in order that they may run with the land. For, if entered into with B. 
and his heirs, and B. apjwmts to 0., the covenants will not run with the 
land in favour of C., because B.’s estate is divested and not transfened to 
C. : (see Sug. Cone. V. 437 ; Hughes’ Oonv. 235.) 

Q. — ^When trustees sell land under a power or trust for sale, with the 
assent of the tenant for life of the property, what covenants are the 
trustees and tenants for life respectively bound to enter into with the 
purchaser ? 

A. — The trustees, having no interest, will merely covenant that they 
have done no act to incumber the land. The tenant for life will, however, 
be bound to covenant for title, i,e*, that he has good right to convey, &c. : 
{Sug. Oonv. V. 433, 463.) But his covenants should, it seems, be confined 
io his interest, and not extended to the reversion ; (Dart’s V. & P. 353 ; 
2 Dav. Conv. 194.) After 31st Dec., 1881, see supra; and 44 & 45 
Yict. c. 41, s. 7. 

Q. — What principle should govern the practitioner in setting forth the 
title to land after a contract for sale entered into ? Should all deeds 
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aflPecting tlie title be set out in the abstract, and wbat will be the conse- 
quence to the vendor and bis solicitor if any be kept back. 

A. — In the absence of stipulation to the contrary, all deeds, &c. (save 
expired leases) affecting the title for the last forty years should be set out, 
in the abstract : (1 Prid. Conv. 95, 4th edit.) And the 22 & 23 Viet, 
c. 35, enacts that any seller or moiigagor, or his solicitor or agent, who 
fraudulently conceals any instrument material to the title, &c., is guilty of 
a misdemeanour, punishable by fine or imprisonment for two years, with 
or without hard labour, or by both ; and is also liable to an action for 
damages for any loss sustained. But no prosecution under this section can 
be commenced without leave of the Attorney or Solicitor-General ; (see 
s. 24 ; also 23 & 24 Viet. c. 33, s. 8.) 

Q. — At what place must the title deeds be produced for examination ? 
and when the vendor and his solicitor reside at a distance from the 
premises, who must bear the extra expense of examination ? 

A. — The vendor may produce the deeds (1) either at his own known 
residence, or (2) upon or near the estate, or (3) in London ; and the pur- 
chaser in such cases pays for the necessary journeys, &c., of his solicitor. 
The extra expense of the examination of all deeds not so produced, as also 
of all journeys and all other incidental expenses, unless otherwise stipulated 
for in the conditions of sale, must be borne by the vendor : (see Hughes’ 
Conv. 154 ; Dart. V. & P. 374, 4th edit.) 

Q . — Title deeds required to be examined are found not to be in the pos- 
session of the vendor, but in the hands of a third person in the country : 
what is the course to be pursued for the examination of the deeds, and at 
whose expense ? 

A. — The purchaser’s solicitor must obtain an appointment to examine 
the deeds, and then take the necessary journey for that purpose, or get 
them examined by an agent. The extra expense must, in the absence of 
stipulation to the contrary, be borne by the vendor in sales before Ist 
Jan. 1882 ; in sales on and after that date by the purchaser: (44 & 45 
Viet, c. 41, s. 3 ; Sug. Cone. V. 317 ; Hughes’ Conv. 154, &c.) 

Q. — State the practice, in case a vendor is entitled to retain the title 
deeds, as to what the purchaser may require, and at whose expense ? 

A. — The practice is that the purchaser will be entitled to a covenant 
from the vendor for their production, and also to have attested copies, 
extracts, or abstracts of them. The expense of the attested copies and of 
the perusal and execution of the covenant by all necessary parties, other 
than the purchaser, must be borne by the vendor, unless otherwise stipu- 
lated for: (see 2 Hughes’ Pract. Sales, 207, 229, 2nd edit., where a form 
of covenant is given ; and 37 & 38 Viet. c. 78, s. 2.)‘ In sales after 31st 
Dec., 1881, the purchaser must pay for such copies (44 & 45 Viet. c. 41, 
8. 3.) 

Q. — ^Who should covenant for the production of title deeds which can- 
not be delivered to a purchaser ? 

A. — The vendor or the holder must covenant for their production. 
After 31st Dec., 1881, an acknowledgment will besuflficient. If, however, 
the property be sold in lots, it is usually stipulated that the purchaser of 
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the largest lot shall have the title deeds, and covenant for their production : 
(Will. R. P. 464, 13th edit.) 

Q. — Will a covenant for production of title deeds in any and what case 
run with the land ? 

A , — A covenant for production of title deeds is a covenant running with 
the land in favour of a purchaser clothed with the legal estate. It would 
seem also to run in favour of the vendor, but it is not quite clear : (see 
Sug. Cone. V. 336.) 

Q . — In order that a covenant for production of deeds may run with the 
land, what estate must be given to an assignee of the covenantee, in order 
that he may have the benefit of such covenant 

A . — The covenantee and his assignee must, as above stated, take the 
legal estate in the property in order to have the benefit of the covenant : 
(Will. R. P. 465, i;Uh edit. ; Sug. Cone. V. 335, 336.) 

Q . — If the purchaser of one lot of an estate give a deed of covenant for 
production of title deeds to the purchaser of another lot, and afterwards 
sell and convey the property he bought, and part with the deeds, will the 
covenant run with the land, and will his personal liability under the deed 
of covenant be discharged, or how is the discharge of it to be provided for, 
and the production of the deeds secured to the covenantor ? 

A . — A covenant for the production of the deeds runs with the land in 
favour of a purchaser ; therefore, where a purchaser of one lot enters into 
a covenant for production of title deeds to the purchaser of another lot, 
and afterwards sells the property he bought and parts with the deeds, as 
it is not clear whether he is still liable on his covenant, the proper mode 
is to insert a clause in the deed providing that, if he should sell the 
property bought, and part with the deeds, he will cause his purchaser to 
enter into the like covenant for their production before doing so : (see Sug. 


Q. — Is the tenant for life, or the remainderman, entitled to the custody 
of the title deeds ? 

A. — The tenant for life is entitled to the custody of the title deeds ; at 
all events when he is clothed with the legal estate (Afhvood v. He?/tvoody 
7 L. T. Rep. N. S. 640) ; but the remaindeiman may, under certain 
circumstances, apply to have them secured : (see Sm. Man., sect. 737.) 

Q. — The evidences of ownership of real property are the title deeds. 
Who is entitled to their custody in the following cases ? (A.) An owner 

in fee simple who sells the bulk of his estate. (B.) A settled property 
with a tenant for life having the legal estate. (0.) The like with a tenant 
for life, equitable o^^ner onl3\ 

A. — (A.) The owner in fee simple would be entitled. 

(B.) The tenant for life, 

(0.) The trustees of the settlement. 

Q.— State shoi’tly the course of proceeding on the sale and purchase of* 
real estate, from the date of the contract to the completion. 

A . — The agreement being signed, the vendor's solicitor delivers the 
abstract of title within the specified time to the purchaser’s solicitor, who- 
peruses it and examines it with the title deeds (see infra), and, if necessary^ 
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sends in requisitions on the title, which the vendor’s solicitor must answer. 
The title proving satisfactory, the purchaser’s solicitor prepares the draft 
conveyance, which is perused by the vendor’s solicitor, and if approved is 
then engrossed by the former, who now searches for incumbrances, 
-and if none, appoints to complete. On the day named the purchaser’s 
•solicitor attends and pays the purchase money ; the vendor then executes 
the conveyance and hands over the title deeds : (Green, Conv. 6 et 
seq.)(a) 

Q' — ^Write out an appropriate form of authority for enabling a vendor’s 
solicitor to receive on behalf of his client the purchase money of real 

estate on the completion of a purchase ; why is such an authority 
required ? 

^ • — I authorise my solicitor, Mr. Green, to receive the sum of £500, 
the purchase money of the close Blackacre, situate at in the 

county of 

12th June, 1881. Thomas Jones. 

To the Purchaser. 

The value of the authority is to save the vendor fi'om being required 
himself to receive the purchase monej’’, a course which a purchaser might 
otherwise be entitled to exact: (Vtne^ v. Chaplin, 2 De G. & J. 468; 
and see Ld. St. Leonard’s Handy Book, 8th edit. 48.) 

Q*~State wha,t title-deeds must a vendor of an estate agreed to be 
sold without special conditions deliver to the purchaser on completion of 
purchase. And what, if any, may he retain possession of ? 

The purchaser of the estate is entitled to the title-deeds exclusively 
affecting it ; but if the vendor only sells a portion of his estate, he is 
entitled to retain them on giving the purchaser copies, and entering into 
a covenant to produce them: (Dart’s V. & P. 4th edit., 618; 37 & 38 
Vict. c. 78, s. 2.) 

Q. What searches should be made before completing a purchase ? 

^ A.— Search should be made in the Common Pleas Registry Office for 
judpnents, htes pendentes, Crown debts and writs of execution, for a period 
•of five years back, and for annuities (1 & 2 Vict. c. 110 ; 18 Vict. c. 15 • 
22 & 23 Vict. c. 35, s. 22); and if any judgment is found registered 
which was entered up after the 23rd July, 1860, also for registered writs 
of execution for a period of three calendar months back : (23 <fe 24 Vict. 

J^dgi^ents.’') So where the property lies in 
Middlesex, Yorkshire, Kingston-upon-Hull, or the Bedford Level, search 
must be made in the local register ; (2 to 7 Anne; 8 Geo. 2, c. 6.) Search 
IS also sometimes made for bankruptcy and insolvency, and in case of copy- 
holds the Court Rolls should be inspected : (see Sug. Cone. V. 394 &c • 

•see also 25 & 26 Vict. c. 53.)(i) ^ ^ «c. , 

* should be done to postpone searches for incumbrances until 

immediately before the completion of the purchase ? 


duties of a solicitor in conducting the pur- 

remain on, the general registry, 
the local registry no longer applies (25 & 2(5 Vict. c. 53, s. 104): and the same H 
registered under the Land Transfer Act, 1875. ^ ^ “ 
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A , — The search may be delayed by asking the vendor’s solicitor if there 
are any incumbrances not appearing on the abstract, the disclosure of 
which would not be prejudicial to the purchaser, and if he replies that 
there are not, search may be postponed until immediately before the 
execution of the conveyance; (I Hughes’ Oonv. 161, 162.) This question 
is usually put in the requisitions on the title, but it was held in the 
recent case of Re Ford v. Hill (48 L. J. 827, App.) that a vendor cannot 
be compelled to answer it. 

Q. — ^You are concerned for a vendor, and just before the settlement 
you hear from the purchaser’s solicitor that on searching he discovers a 
Crown debt registered against your client as surety to the Crown for a 
maltster ; what are you to do, and what is the ordinary course of pro- 
cedure on such occasions by the Crown authorities ? 

A. — The Commissioners of the Treasury, or any two of them, by 
writing under their hands to the debtor, upon such other terms as they 
think proper, certify that any lands, tenements, or hereditaments of such 
Crown debtor shall be held by the purchaser thereof, his heirs, executors, 
administrators, and assigns, wholly exonerated and discharged from all 
further claims of Her Majesty, her heirs or successors, for or in respect of 
any debt, claim, or liability present or future of the Crown debtor : (2 
Viet. c. 11, s. 10; 12 & 13 Viet. c. 89.) 

Q. — What effect have registered judgments upon real estates ; and what 
searches should be made before completing a purchase ? 

A. — A judgment entered up after 29th July, 1864, does not affect 
lands until they have been actually delivered in execution by virtue of a 
writ of elegit or other lawful authority in pursuance of such judgment ; 
and such writ, with the sheriff’^ return endorsed upon it, must be regis- 
tered ; and any such execution creditor may then obtain from the Court of 
Chancery by petition in a summary way an order for the sale of his 
debtor’s interest in such lands : (Will. E. P. 88, 13th edit.) 

For necessary searches, see emte. 

Q. — An abstract of title has been delivered to the solicitor of a pur« 
chaser as an accurate and suflScient abstract of all the title deeds. The 
solicitor has to compare the abstract with the deeds. The abstract of 
the first deed states fully the parcels contained in it, and the abstract of 
all the other deeds refers to the parcels in the abstract of the first as the 

premises comprised in the before-abstracted indenture.” The abstract 
of title also contains an abstract of a long and complex settlement with 
numerous special provisions and clauses which have not been abstracted. 
What are the duties of the solicitor with respect to the parcels in the 
several deeds and tjie provisions and clauses in the settlement, and 
generally with reference to the deeds and abstracts ? (a) 

A. — The solicitor must carefully identify the parcels contained in the 
subsequent deeds with those in the deed first abstracted. Land tax and 
poor-rate assessments are usually received as evidence on this point. He 
must also peruse the clauses in the settlement to see that they do not 


(a) Also put thus: What are the duties of a solicitor in comparing an abstract 
with the title deeds, &c. ? 
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prejudicially affect the property purchased. In fact, the duties of the 
purchaser’s solicitor, with reference to the deeds and abstract, are to 
peruse the abstract, and then examine it with the title deeds, and see that 
there is a clear deduction of both the legal and equitable estate, free from 
incumbrance ; that all the deeds are properly stamped, executed, and 
when necessary, attested, and receipts endorsed, &c., and that a good title 
is clearly made out ; (see Hughes’ Conv. 10, 17, &c.) 

Q. — What is the usual mode of verifying an abstract ? 

A. — By production of the deeds and documents abstracted, or other 
sufficient evidence. Births, deaths, and marriages are proved by certifi- 
cates of these facts from the parochial or general registry kept at 
Somerset House ; wills by the probate, or an office copy thereof ; fines by 
ihe chirograph, or exemplification, or examiner’s copy thereof ; recoveries 
by the exemplification or examiner’s copy ; intestacies by letters of 
administration ; acknowledgments of married women by the memorandum 
on the deed and certificate. If the title deeds are lost or destroyed, their 
loss and due execution must be proved. Due execution of powers are 
proved by the attestations. As to proof of identity of parcels, see d'uj79'a : 
(1 Prid. Conv. 140, et seq. 9th edit.) 

Q . — If the abstract show a good title on the face of it, but the 
purchaser’s solicitor, on comparing it with the title deeds, discovers an 
incurable defect, is the purchaser entitled to recover from the vendor the 
expense of comparing the abstract with the deeds ; and would he be so if 
the defect appeared on the face of the abstract ? 

A. — In the first case given the purchaser will be entitled to recover 
from the vendor the expense of comparing the abstract with the deeds. 
If the abstract be defective on the face of it, the purchaser’s solicitor will 
be entitled to the costs of perusal, &c. ; unless in either case the contract 
is by parol or the contrary stipulated : (see Sug. Cone. V. 202 ; Hughes* 
Oonv. 172, 173.) 

Q. — What is the general principle on which presumption may supply 
deficiencies in proof of the existence or due execution of material instru- 
ments relating to a vendor’s title ? Give illustrations. 

A. — The principle is, that w^here there has been a long enjoyment of 
any right which could have had no legal origin except by deed, then, in 
favour of such enjoyment, all necessary deeds may be presumed, if there be 
nothing to negative such presumption. Thus, a reconveyance of the legal 
estate from trustees has been presumed, the property having for 1 1 0 years 
been dealt with without reference to its remaining outstanding, although 
the enjoyment was consistent with the supposition of such being the case : 
so, the fact of a lease having been duly executed has been held sufficiently 
proved by the production of the counterpart : (1 Dart V. & P. 299, 4th 
edit.) 

Q. — What is the rule as to the presumption of fact between vendor and 
purchaser ? 

A. — That the purchaser must admit as presumption all matters which 
in a court of law the judge would clearly direct the jury to presume, but 
not matters as to which the judge would leave it to the jury to pro- 
nounce upon the effect of the evidence : (1 Dart V. & P., 4th edit., 803.) 
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Q. — ^If you had to advise on the sale of building land in fee in lots, 
and were required to make the best provision for the common use of streets, 
roads, drains, &c., or for the prevention of building, or securing easements, 
how would you proceed to carry out the object — by vesting land in 
common use, in trust, or by granting a rentcharge in favour of one lot 
Dver another, or by mutual covenants between the purchasers framed 
in the best way the law would admit, so as to run with the land, or by 
what means ? 

A, — Bights to the common use of streets, roads, drains, or other ease- 
ments are usually granted, or reserved in the same conveyance with the 
property to which they appertain, wherein they should be included in 
express terms : (Hughes’ Oonv. 562.) To prevent building and to secure 
the streets open, the purchasers of each lot should enter into a covenant to 
that effect. But such a covenant entered into by a purchaser of the fee 
would only be a covenant in gross, and would not, strictly speaking, run 
with the land ; yet equity would restrain every purchaser with notice from 
using the land contrary to the covenant. In order that such a covenant 
may run with the land the v^endor should grant the estate to the purchaser 
for a long term of years instead of in fee: (see 1 Prid. Oonv. 197, 9th 
edit i^Tulk Moxhay, 2 Phill. 774; WenUrn v. Macdermot, 15 L. T. 
Eep. N. S. 641.) 

— On a sale in fee of building land in plots, how can you best secure 
in perpetuity the purchaser of one lot against building or annoyance from 
another ? State any different modes of effecting this. 

A. — In addition to what has been said above, this object may be accom- 
plished by way of use, by vesting the land in trustees upon trust, <fec., to 
continue unbuilt upon, &c. So private Acts of Parliament are sometimes 
used for this purpose in case of squares in towns : (see Byth. & Jar. Oonv. 
tit. Purchase Deeds.”) 

Q. — When land is settled upon trust for sale, and the trusts are declared 
by a separate deed, what clauses should the conveyance in trust for sale 
contain ? 

A. — The land should be conveyed to the grantees upon trust that they, or 
the survivors or survivor of them, or the heir, executors, or administrators 
of the survivor, shall, with all convenient speed, sell, &c., together or in 
lots, by public auction or by private contract, buy in and re-sell without 
being responsible, with power to convey, &c., and stand possessed of the 
moneys arising therefrom upon the trusts declared by an instrument 
of, &c. It also seems desirable to give the trustees powers to limit the 
property to such uses as the purchaser shall direct. Power for the grantees 
or the survivor, &c., to give receipts should be added. 

Q. — ^Upon a sale of part of an estate without any stipulation as to deeds, 
who is entitled to the custody of them ; and if the purchaser, is he bound 
to furnish the seller (who retains the other part of the estates) with 
attested copies, and at whose expense ? 

A » — On a sale of part of an estate without any stipulation as to deeds, 
the vendor is entitled to their custody ; but he must furnish the purchaser 
with attested copies at his own expense, and execute a covenant for their 
production, and pay for the perusal and execution of the latter by all 
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necessary parties: (Dart, V. & P., 4th edit., 618; 37 & 38 Viet. c. /8, 
s. 2.) For sales after 31st Dec. 1881, the purchaser will have to pay for 
such attested copies : (44 <fe 45 Viet. c. 41, s. 3.) 

Q. — Where a purchaser has not obtained the title deeds, or a covenant 
for the production of them, can he require such a covenant to be executed 
to him under the usual covenant for further assurance ? 

A, — It seems not; the covenant for further assurance being restricted 
to mean assurance by way of conveyance, and not to comprehend further 
obligations, to be imposed on a vendor by way of covenant : (a) (see F'am 
V. Ayres, 2 Sim. & St. 533 ; Sug. Cone. V. 326.) 

Q . — If a person contract for the sale of his estate, and afterwarda 
become a lunatic, who can convey the estate to the purchaser : and what 
course should be pursued on such an occasion ? 

A. — Application should be made to the Lord Chancellor for a vesting 
order, which has the same effect as if the party had been sane, and had 
duly executed a conveyance of the lands in the same manner and for the 
same estate. A person may be appointed to convey if thought neces- 
sary : (13 & 14 Viet. c. 60 : Sug. Cone. V. 144, 145, 148.) ^ 

Q. — If a man seised in fee of land contract with another for the sale 
of it, and both parties die before the sale is completed, does the contract 
continue in force ; and what is the consequence as regards the title to the 
land, and as regards the title to the purchase money 'i 

A, — The contract continues in force in equity notwithstanding the death 
of both parties, for equity looks upon that as done which is agreed to be 
done. The heir or devisee of the purchaser will be entitled to the land, 
but cannot now (40 & 41 Viet. c. 34) require the purchase-money to be 
paid out of the purchaser’s estate. The personal representatives of the 
vendor are entitled to the purchase-money, and must join his heir or 
devisee (who is a trustee of the legal estate) in the conveyance : (Sug. 
Cone. V. 122, and see next answer.) In case of death after 31st Dec., 
1881, the personal representatives of the vendor may convey : (44 & 45 
Viet. c. 41.) 

Q. — ^If an infant contract for the purchase of land, and die before 
completing and without having attained twenty-one, what are the rights 
of his representatives and of the vendor with regard to the contract ? 

A. — An infant can purchase ; but on his attaining twenty-one, he may, 
at his option, adopt or abandon the contract, and should he, either having 
attained twenty-one, die without exercising or relinquishidg such option, or 
die under that age, the like privilege descends on his representatives. 

Any written instrument signed by the infant after attaining majority is 
a ratification, if it would amount to an adoption of the contract if signed by 
an adult. It is conceived that the Infant Relief Act, 1874, does not apply 
to the confirmation of such a contract. 

And an express ratification is not essential ; mere acquiescence may 
suffice, e.g.t occupation or receipt of the profits without dissent, for a short 

ip) Mr. Prideaux, in his work on conveyancing, lays it down as settled that 
purchaser cannot, under such a covenant, require a covenant for production of title 
deeds, and cites Hallett v. Middleton : (1 Russ. 243 ; see p. 138, vol. 1, 4th edit.) 
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time after attaining majority, would, it is conceived, confirm tlie trans- 
action by election, but tbe vendor cannot maintain an action for tbe 
purcbase-money unless be can prove a ratification in writing i (Dart s 
V. & P. 25, 2G, 5tb edit.) 

Q, — Is the devisee of an estate contracted to be sold, but not conveyed, 
to the testator, entitled to have a conveyance to him from the vendor ; 
and by whom, and from what fund is the purchase-money to be paid, 

and why ? 

— The devisee will be entitled to have a conveyance of the estate to 
him, and formerly he could also require that the purchase-money should 
be paid by the executor out of the personal estate of the testator (St. 
Eq. §§ G4 g, 738 et seq. ; Sug. Cone. V. 125) ; but by the 30 & 31 Viet, 
c. 69 (the Act to amend the 17 & 18 Viet. c. 113), it is enacted that ‘'the 
word ‘mortgage ’ shall be deemed to extend to any lien for unpaid Pur- 
chase-money upon any lands or hereditaments purchased by a testotov i 
(sect. 2.) And by 40 & 41 Viet. c. 34, this is extended to land purchased 
by an intestate dying after 1877. 

Q, — A., seised in fee of certain real estate, mortgages it to B, for 
10,000/. He subsequently sells a portion of such real estate to 0. for 
12,000/., and pays off B.’s mortgage out of the purchase-money, B. joining 
with A. in the conveyance to 0. B. subsequently dies intestate. A. dies, 
having devised all his real estate to trustees upon trust for sale. On the 
sale by A.’s trustees of the real estate formerly mortgaged to B., who are 

the parties to convey to a purchaser ? 

The personal representative of B, must join with the trustees for 
sale in the conveyance to the purchaser to convey such legal estate, it 
being now provided by 38 &:,39 Viet. c. 87, s. 48, that on death of a 
bare trustee intestate seised in fee, as such, of any hereditaments, such 
hereditaments vest in his legal personal representative for the time 
being. This section is repealed, after 31st Dec., 1881, by sect. 30 of 
44 & 45 Viet. c. 41, when all trust and mortgage estates will vest in the 
personal representatives on death of trustee or mortgagee. 

Q. — A., being a bare trustee of lands held in fee simple and also of 
terms of years, died intestate in 1877. Who will be the necessary parties 
to convey the legal estate in each class of property ? 

A, — The administrator can now convey in each case as by 38 39 

Viet. c. 87, s. 48, upon the death of a bare trustee intestate as to any 
corporeal or incorporeal hereditament, of which such trustee was seised in 
fee simple, such hereditament shall vest like a chattel real in the legal 
personal representative from time to time of such trustee. In case of 
death after 31st Dopember, 1881, the personal representative of the 
trustee must convey in all cases : (44 & 45 Viet. c. 41, s. 30.) 

Q. — On the death of a bare trustee intestate as to hereditaments of 
which he was seised in fee, part being registered under the Land Transfer 
Act, 1875, and part not so registered, in whom do such hereditaments 
vest respectively ? 

A. — As to the part registered under the Act of 1875, the hereditaments 
will vest in his heir-at-law, and as to the unregistered part, they will vest 
in his administrator : (see sect. 48 of the Act.) But in case of death 
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after 31st of December, 1881, tbe hereditaments will devolve on the 
personal representatives in both cases : (44 & 45 Viet. c. 41, s. 30.) 

Q. — ^Would a contract for the purchase of land be impeachable or not 
by a vendor, on the ground of considerable inadequacy of consideration, 
but not of fraud ? 

A, — Mere inadequacy of consideration, or any other inequality in the 
bargain, does not constitute by itself a ground for avoiding the contract : 
{Longmate v. Ledger ^ 2 L. T. Eep. N. S. 256 ; St. Eq. § 244 ; 31 Viet, c. 
4, as. 1 and 2.) 

Q. — Is a purchaser bound to take a conveyance executed by the attorney 
for the vendor, under a power of attorney, with any and what form of 
condition ? 

A. — He is not, unless an actual necessity appears for it, because the 
vendor may be dead at the time the power is exercised, and in that case 
the execution would be void, as a power of this nature expires by the 
death of the principal. If a purchaser does take a conveyance so executed, 
the attorney should also execute a declaration of trust, that ho will stand 
possessed of the purchase-money in trust for the purchaser, until it is 
proved that the vendor was alive at the time of the execution of the deed, 
or, if dead, until the estate is duly conveyed to the purchaser : (Sug. Cone. 
V, 420, 421.) 

Q. — vendor proposes to execute a conveyance by power of attorney ; 
what requisition would you make on behalf of the purchaser ? 

A. — That until proof that the vendor was alive at the time the convey- 
ance be executed, or a proper conveyance of the legal estate be executed, 
that the purchase-money be paid into a deposit account at a bank in the 
joint names of the purchaser and vendor’s agent. 

Q. — Is a vendor bound to disclose to a purchaser a latent defect in the 
title ? 

A. — Yes; if the purchaser cannot discover the defect, and the vendor 
be aware of it, and do not acquaint the purchaser with the fact, the con- 
tract is not binding, although the purchaser bought the estate with all 
faults : (Sug. Cone. V. 238 ; Edwards v. Wiewar, 13 L. T. Eep. N. S. 
428 ; 8. c. L. Eep. 1 Eq. 68.) 

Q. — If the grantee of an annuity employ the grantor’s solicitor to pre- 
pare the deeds, is such solicitor bound to disclose any circumstance that 
may affect the security ? 

A.— It seems not ; if the grantee employs the grantor’s solicitor to pre- 
pare the deeds, the mere preparation of the deeds does not place him in a 
confidential relation towards the grantee ; (Sug. Cone. V. 6.) 

Q. — Ought a purchaser of an estate to ascertain the terms of the 
tenancy of the occupier of the estate, and why ? 

A, — He should ; for he will be bound by the terms of the holding, 
notice of a tenancy being considered as implied notice of the terms upon 
which the premises are held; (1 Hughes’ Oonv. 157: Sug. Cone. V. 6, 
611, et infrd.) 

Q. — If a contract of sale describe property as leasehold, can the pur- 
chaser successfully resist an action for specific performance, on the ground 
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that after the contract he discovered that the lease contained an unusual 
covenant ? 

A. — He cannot do so if there is no misrepresentation ; for notice of a 
lease is notice of the contents : (see Sug. Cone. V. 6, 611 ; Ld. St. 
Leonard’s Handy Book, 29, 6th edit. ; but see Wilhraham v. Livesayf 
2 W. R 281.) 

Q. — In the absence of conditions of sale to the contrary, how is the 
purchaser to obtain attested copies of abstracted title-deeds of instruments 
on record at the vendor’s expense ? 

A. — ^It would seem that the purchaser is not entitled to attested copies 
of instruments on record unless they are in the vendor’s possession. But 
if the vendor has not the instrument itself, and cannot obtain it, and can- 
not make a title without producing the deed itself, he is bound to procure 
an office or attested copy of it to enable the purchaser to ascertain that the 
abstract is correct. And when it is obtained, the purchaser is of course 
entitled to it on the completion of the purchase, unless, indeed, the 
vendor retains other estates held under the same title : (Sug. Cone. V. 
331, 332.) 

Q. — ^Referring to the Act to amend the Law of Real Property, 1845, 
state the purport of its provisions under these heads, or some of them : 
1, the operation of a deed of grant, feoffment, exchange, and partition 
respectively ; 2, allowing the giving of an immediate estate, or the benefit 
of a condition or covenant, to a person not a party ; 3, the power of dis- 
position by deed of contingent, executory and future interest; 4, the 
alteration of the law in regard to contingent remainders. 

A. — 1. The 8 & 9 Viet. c. 106, enacts that after 1st Oct., 1845, all 
corporeal tenements shall, as- regards the conveyance of the immediate 
freehold thereof, be deemed to lie in grant as well as in livery : (sect. 2.) 
A feoffment other than a feoffment made under a custom by an infant, is 
void at law, unless made by deed, but has no longer a tortious operation ; 
and a partition and exchange of any tenement or hereditaments not being 
copyhold, made after this date, are also void at law, unless evidenced by 
deed, but do not imply conditions : (sects. 3 and 4.) 

2. Under an indenture executed after 1st Oct., 1845, an immediate 
estate or interest in, and the benefit of a condition respecting, any tene- 
ments or hereditaments, may be taken, although the taker thereof be not 
named a party to the indenture : (sect. 5.) 

3. A contingent, or a future interest, and a possibility coupled with any 
interest in any tenements or hereditaments of any tenure, and a right of 
entry, whether immediate or future, vested or contingent, may be disposed 
of by deed ; but no disposition by force of this Act is to bar an estate tail, 
and married women lire to convey according to the statute 3 & 4 Will. 4, 
c. 74 : (sect. 6.) 

4. It is also provided that a contingent remainder shall be capable of 
taking effect, notwithstanding the determination, by forfeiture, surrender, 
or merger, of any preceding estate of freehold, in the same manner in all 
respects as if such determination had not happened : (sect. 8.) 

Q . — ^What is necessary to effect an exchange of lands, under the General 
Inclosure Acts ? 
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-4.— The exchange must be with the written consent of the persons 
interested in the lands exchanged ; and if of ecclesiastical lands, wi h the 
consent of the Bishop of the diocese and the patrons of the living. The 
exchange must also be specified in the award : (41 Geo. 3, c. 100, s, 15, 
and 8 & 9 Vicfc. c. 118, s. 92.) If the lands are not liable to be inclosed, 
the commissioners are to inquire if the exchange be just, and give an 
order of exchange with a map annexed : (s. 147.) 

Q , — What are the objections to cross conveyances by way of exchange ? 
By what means can they be obviated ? 

A, — In an exchange made through the agency of the Inclosure Com- 
missioners, the land acquired in exchange becomes subject to the title on 
which the lands given in exchange were previously held : (see 8 & 9 Viet, 
c. 118, s. 147.) But on an exchange by cross conveyance there is no 
shifting of title, (a) 

Q. — B. purchases from A. fifteen acres of land in a hamlet, A.’s title- 
deeds disclosing a clear sixty years’ title to fifteen acres of land in that 
hamlet. Ought anything more to be done by B. before he can safely take 
a conveyance from A. and pay the purchase-money ? 

A. — In this case B. may, if he has identified the parcels (the point the 
question aims at) and has made the necessaiy searches for incumbrances, 
as to which see ante)^ and finds none, except what may be disclosed on 
the abstract of title, if any, take a conveyance of such lands and pay the 
purchase-money. 

Q. — A., possessed of leaseholds for j^ears, appoints B. and 0. his execu- 
tors ; B. proves the will ; C. renounces ; B.’s executor afterwards sells the 
leaseholds to D. Is any evidence of the title subsequent to A.’s death 
necessary beyond the probate of the wills of A. and B, ? 

A. — ^Fonnerly, in addition to the probates of the wills, you must have 
set out a double renunciation by 0. or his death, for the rule was that a 
renouncing executor, if alive, must again have renounced before any other 
person was allowed to administer the estate of his testator ; but now this 
is not so : (see Coote’s Pro. Pr. 192, 6th edit.) So that in addition io the 
probates, it will be sufficient to set out the original renunciation of 0. 

Q. — Who are the proper parties to assign a lease of a deceased testator, 
who bequeathed it specifically, and why ? 

A. — The legatee is the proper conveying party, but he must show the 
assent of the executor, which is best done by the executor joining in the 
deed of assignment. The reason for requiring this assent is that chattels 
real go in the first instance to the executor for the payment of the testa- 
tor’s debts ; in order to do which the executor has absolute power to assign 
and dispose of them, and his receipt is a sufficient discharge to a purchaser, 
notwithstanding the leaseholds may be specifically bequeathed : (see Burt. 
Comp. pi. 931, 932 ; 3 Prest. Abr. 145.) 

Q. — If leaseholds are bequeathed subject to legacies payable to adults, 
what (if any) liability attaches to a purchaser from the executor to see to 
the application of the purchase-money ? State your reasons. 


(a) The following question is also answered above ; Is there any and what means of 
carrying out an exchange where difficulties of title exist on either side ? 
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A. — laasmucli as tlie executor has full power to sell and assign the 
leaseholds, as stated in the preceding answer, no liability whatever to see 
to the application of the purchase-money attaches to the purchaser. 

Q , — Can an executor make an assignment of leasehold estates and give 
a receipt for the purchase-money, and compel a purchaser to pay, before 
probate ? 

A. — An assignment of leaseholds by an executor before probate is good 
(and consequently his receipt for the purchase-money), but the will must 
eventually be proved, as the probate copy is the only evidence of the 
appointment of the executor : (see Dart. V. & P., ^nd voL, p. 580, 
4th edit.) And if he die before probate letters of administration mm 
testamento anne:vo must be produced instead ; but he could not compel a 
purchaser to pay before probate, as it would be necessary for him to prove 
himself executor at the trial, which he could only do by showing the 
probate : (Wms. on Exors., 5th edit., p. 258.) 

Q. — What is an improved leasehold ground rent, and how is it usually 
created ? 

A. — An improved leasehold ground rent is where a lessee grants an 
under lease at a higher rent than he pays. It is usually created by a 
demise of land upon building lease, the lessee either building and selling 
or letting at a higher rent, or granting underleases for the purpose. The 
difference between what the lessee pays his lessor and what he receives 
from the underlessee is thus the improved ” ground rent. 

Q. — What advantages are there in buying a freehold ground rent in 
preference to a leasehold ground rent ? 

A. — By a freehold ground rent is understood not a rentcharge in fee, 
but the fee subject to a building lease on which a small rent is reserved, 
usually for 09 years or less. On the expiration of the term the ground 
rent determines, but the premises, with all the buildings thereon, revert 
to the owner of it. It is thus preferable to a leasehold ground rent, which 
simj^ly deteimines on the expiration of the term, and is liable to a 
forfeiture if covenants of the original lease be broken. 

— In perusing an abstract of title you meet with an owner in fee simple 
dying intestate since the year 1853. What possible incumbrances or 
burdens on his property must you see to the absence or discharge of ? 

A. — You should see particularly that the succession duty has been paid, 
as this is by the Act (10 & 17 Viet. c. 51) a first charge on the property 
of any person dying after 10th of May, 1853. The purchaser should also 
make the usual searches in the Common Pleas for judgments, writs of 
execution, crown debts, annuities, and lites pendentes, and if the property 
is situate in a register county the local registries must be searched. It 
•should also be seen whether any dower attaches. 

Q. — What is a power of attorney, and how is it put an end to ? 

A, — A power of attorney is a writing authorising an attorney to do any 
lawful act in the stead of another, as to recover debts, &c. : (Holth. L. D., 
2nd edit.) It may be revoked by instruments of the same nature : that is 
to say, by deeds under seal by the persons giving the power. It is also 
revoked by death. A power of attorney given for a valuable consideration 
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cannot, however, be revoked except by the death of the grantor : (Sug. 
Gone. V. 425 ; and by 44 & 45 Viet. c. 41, s. 47, the holder will not be 
liable for any payment or act done under it without notice of revocation, 
but the person interested may recover against the payee.) 

Q. — In what session of the present reign was the Succession Duty Act 
passed ? How does this affect the title to be shown to real estate ?(«) 

A. — This Act was passed in the 16th and 17th session of the present 
reign. It affects the title to be shown to real property thus : where 
succession duty is imposed by the Act (see infra) it becomes a first chartje 
on the lands liable, and is a debt to the Crown from the successor, having 
priority over all charges and interests created by him. Therefore the pur- 
chaser of such lands should call for the receipt for such duty, which receipt 
exonerates every bond fide purchaser for value without notice from 
liability : (see 16 & 17 Viet. c. 51, ss. 42, 44, 52.) 

Q. — State in general, but accurate, teims, what is a su(;cession within the 
Succession Duty Act, 1853, and the description of property charged ; say 
if leaseholds are treated as real or personal property. Give an instance 
or instances of succession whereon the duty attaches. Say how far the 
duty attaches on interest aliened before the succession takes effect. By 
what rule is the value of the succession measured ? How does the charge 
affect alienees by titles arising after the duty attaches, and that in the case 
of property, real and personal respectively, and what power is there of 
making separate assessments so as to discharge portions of property from 
the liability ? If you do not answer the whole, answer some parts of the 
questions. 

A. — By sect. 2 all dispositions or devolutions of property, whereby any 
person becomes beneficially entitled thereto, or to the income thereof, upon 
the death of any person dying after the commencement of this Act (19th 
May, 1853, either immediately or after any interval, &c., are deemed to 
confer on the person entitled by reason of such disposition or devolution a 

succession.” Leaseholds now pay succession duty : (sect. 1 .) 

If any succession shall, before the successor becomes entitled thereto in 
possession, have become vested by alienation (or any title not conferring a 
new succession), in any other person, the duty is to be paid at the same rate 
and time as it would have been payable if no such alienation had been 
made: (sect. 15.) 

The interest of a successor to real property is considered to be of the 
value of an annuity — equal to the net annual value of such property during 
his life, or for any less period during which he may be entitled : (sect. 21 ; 
see also sect. 10.) 

The duty is a first charge or debt due to the Crown on the interest 
of the successor, and of all persons claiming in Lis right on real pro- 
perty whereon the duty is assessed, and also on the interest of the 
successor in personal property, while the same remains in the ownership 
or control of the successor or of any trustee for him, or of his guardian. 


(a) Also put thus : If A. comes into possession of an estate as tenant in fee on the 
death of another who died since the Succession Duty Act of 1853, and sell it, what 
are the duties of the purchaser’s solicitor with regard to any liabilities imposed by that 
statute ? 
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&c., or of the husband of any wife who shall be the successor : (sect. 32.) 
But a bond fide purchaser for value, and without notice, is protected by 
the receipt or payment of the duty, notwithstanding any misstatements, 
&c. : (sect. 52.) 

Upon being requested, the commissioners are to make separate assess- 
ments of the duty payable in respect of separate properties, or in defined 
portions of the same property ; and in such cases the respective portions 
are chargeable only with the amount of duty separately assessed, &o. : 
(sect. 43.) 

Q. — What is the law as to transmitted succession,” “transferred 
interests by alienation, or other derivative title,” and “accelerated 
successions ” ? 

A , — In case of transmitted successions one duty only is payable, and that 
by the party who becomes entitled in possession, but at the highest rate 
that any of them would have paid : (sect. 14.) 

A transferee pays at the same rate and time that the original person 
entitled would have paid if no alienation had taken place. In case of an 
accelerated succession the duty is payable at the same time and in manner 
as if no such acceleration had taken place : (sect. 15.) 

Q. — What are the exemptions from succession duty on property of such a 
nature as to fall within the Act ? 

A , — Life policies held by others and iwst obit bonds are exempted from 
the operation of the Act by sect. 17, and where the whole succession or 
successions derived from the same predecessor are under lOl)/., or any 
succession is under 20/. in value, no duty is payable, nor where legacy duty 
is payable in respect of the same : (sect. 18.) 

Q* — Mention four distinct and different cases of succession duty. 

A. — 1. If a person becomes beneficially entitled to real property 
including leaseholds, or the income thereof by will or descent, he pays 
duty. 

2. If a person should (for example) take personal property by mamage 
settlement, as if 10,000/. be settled on A. for life, remainder to B., B. on 
A.’s death must pay duty. 

3. If a person has a power of appointment over property to take effect 
on the happening of a death, duty must be paid. If it is a general power, 
the appointor pays duty ; if a special power, the appointee. 

4. If a person derives a benefit by the extinction of a charge determin- 
able on death, he pays duty. As if A. having realty subject to a jointure 
rentcharge in favour of B., on the death of B., A. must pay duty : (see 
16 & 17 Viet. c. 51, ss. 2, 5 ; Hayes & Jarm. Cone. Wills. 601 et eeq., 6th 
edit.) 

Q. — If a person, who is tenant for life of property under a will, dies 
before all the instalments of succession duty are paid, what is the effect 
with regard to the unpaid instalments, and what the effect where the 
person who is entitled to the fee simple dies before all the instalments are 
paid ? 

A. — The effect as to the tenant for life is that the instalments not due 
at his death cease to be payable. But in the case of a tenant in fee, he 
being capable of devising his interest by will, the instalments unpaid at 
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his death will be a continuing charge on the estate, in exoneration of his 
other property, and will have to be paid by the owner for the time being 
of such estate: (see 16 & 17 Viet. c. 51, s. 21 ; Will. E. P. 27G, Dth 
edit.) 

Q — ‘W’hat provision docs the Succession Duty Act contain with regard 
to timber and advowsons ? 

A. — Where timber, trees, or wood (not being coppice or underwood) are 
comprised in a succession, the successor is chargeable with duty upon his 
interest in the net moneys (after deducting all necessary outgoings for the 
year) which from time to time he receives from any sales of the timber, 
&c., exceeding 10/. in any one year, and must account for and pay the same 
yearly. The successor may, however, commute the duty, in the mode 
pointed out by the Act : (IG & 17 Viet. c. 51, s. 23.) No duty is charge- 
able in respect of any advowson unless the same or some interest therein 
is disposed of by the successor, in which case duty is to be paid on the 
amount or value of the money or money’s worth for which the same was 
disposed of : (Id. s. 24.) 

Q- the father, being tenant for life, and B., his son, tenant in 

tail, under a deed of gift from a stranger, joined together (before the 
Succession Duty Act) and barred the entail and settled the estate to 
such uses as they should jointly appoint. Subsequently by a deed, 
after many years, they resettle the estate under their joint powers to A. 
for life, and then to B. for life, with various remainders over. A. dies 
after the Succession Duty Act passed, and B. comes into possession. Is 
B. liable to succession duty, and at what rate ? Are there any cases on 
the subject 

-4- — B. is liable to succession duty at the rate of 10 per cent. Sect. 12 
of the Succession Duty Act provides that where any person shall take a 
succession under a disposition made by himself, then if at the date of such 
disposition he shall have been entitled to the property expectantly on 
the death of any person who shall die after the commencement of the Act 
and during the continuance of such disposition, he should be chargeable 
with duty on his succession at the same rate as he would have been if no 
such disposition had been made : (see Attorueij- General v. Sibthorpef 28 
L. J. Exch. 9 ; Attorneji-GeneralY. Lord Braybrooke, 31 L. J. Exch. 177 ; 
Re Peyton, 31 L. J. Exch. 50; Attorney -General v. Glover, 31 Exch. 
404, &c.) 

Q. — ^Land is settled to A. for life, remainder to B. in fee ; B. dies in 
A.’s lifetime before the Succession Duty Act, and devises the reversion to 
trustees in trust for sale ; money to be in trust for B.’s wife for life, and 
after her death for his children : A. dies after the passing of the Succes- 
sion Duty Act. Is the life interest of B.'s wife liable to succession duty 
or not ? State your reasons. 

— The husband or wife of a predecessor, testator or intestate, is 
exempt from legacy or succession duty. But by sects. 2 and 15 of the Act 
16 & 17 Viet. c. 51, it is enacted that when reversionary property is vested 
by alienation, or other derivative title, in some one other than the original 
remainderman, the substituted person is chargeable with the same rate 
of duty, and at the same time, as the remainderman. Now, as the husband 
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dies before the Act, and a devolution to create a succession must be on a 
death after the Act, the widow does not claim as successor to her husband, 
and is liable to duty : (see Attorney-General v. liushton, 9 L. T. Eep. N. S. 
332.; 

Q. — A. devises his freehold estate to his nephew B. for his life, and 
after his decease in fee to such child of B. as B. shall appoint. B. survives 

A. fifteen months and appoints the estate to his eldest son 0., who survives 
his father six months. How is succession duty payable on the interests of 

B. and 0., and who is the predecessor in each case ? 

A. — A. is the predecessor in both cases, as persons taking under a 
limited power of appointment are deemed to take from the person creating 
the power: (16 & 17 Viet. c. 51, s. 4.) The succession in either case is 
calculated as an annuity for the respective lives of B. and 0., equal to the 
annual value of the property, and duty at the rate of 3 per cent, is charge- 
able, payable by eight half-yearly instalments, commencing at the end of 
a year from the decease, As B. has no power to dispose by will of the 
propert 3 ^ only the first instalment is payable and the others lapse. In the 
case of C. no instalments become due in his lifetime, but if he was com- 
petent to dispose by will of the continuing interest in such property, in 
such case the duty would be a continuing charge upon the property and 
payable by the next owner : (s. 21.) 

Q. — What do you understand by the doctrine of estoppel ? and can it 
arise under a deed poll ? 

A. — Estoppel we have already defined ante. It can arise under a 
deed poll : (Co. Lit. 352 b.) But a deed poll is but of one part, and will 
be expounded to be the sole deed of the part 3 r making it, and the words 
therein contained will be construed to be binding on him only, and there- 
fore cannot create an estoppel in point of estate : (1 Hughes’ Pract. Sales, 
188, 2nd edit.) 

Q. — ^Will the doctrine of estoppel prevent a deed from being impeach- 
able for fraud or illegality ? 

A. — No ; although in general the parties to a deed are estopped from 
contradicting it, an exception is allowed in the cases given on grounds of 
public policy : (2 St. 0. 108, 8th edit.) 

Q. — ^What ad valorem duty attaches on a conveyance, a mortgage, and 
a settlement f 

A. — On conveyances ad valorem duty is paid at the rate of 106 *. for 
every 100/. and 2.9. (Sd. for every 25/. up to 300/., and if the consideration 
is over 300/. then hs. for every fractional part of 50/. On a mortgage the 
rate is only 26. 6(/. per 1 00/., and if the consideration exceed 300/., 26. Gr/. 
on every fractional pSrt of 100/. Settlements of personal property (other 
than settlement for bond fide pecuniary consideration) are chargeable with 
ad valorem duty at the rate of 06. per 100/., and, if the amount settled 
exceed 100/., also on every fractional part of 100/. : (33 & 34 Viet, 
c. 97.) 

Q . — What stamp duty is payable on each of the following instru- 
ments : — (1) A conveyance in consideration of 500/., of the equity of 
redemption of land which is subject to a mortgage for 950/. (2) Articles 
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of partnership not executed under seal. (3) A deed of covenant for pro- 
duction of title deeds. 

A. — (1) The stanjp duty is payable on the whole of the consideration 
money 1450/. and would therefore amount to 7/. 5s. (2) A 6d. stamp. 

(3) An ordinary deed stamp of 10s. : (33 & 34 Viet. c. 07.) 

Q. — A. effects a policy of insurance on his life for 10,000^., and im- 
mediately settles it in favour of his wife and children, but enters into no 
covenant for payment of future premiums. How would you stamp the 
settlement ? 

A. — By sect. 124 of 33 & 34 Viet. c. 97, in such case the ckI valorem 
duty 5s. per cent, is to be charged only on the value of the policy at the 
date of the instrument. 

Q. — In cases of doubt as to the proper stamp to be put on a deed, what 
course would you recommend to be adopted for your client’s security ? 

A . — I should advise him to take the deed to the commissioners of 
Inland Eevenue, and they will assess the stamp duty which in their judg- 
ment is chargeable, and, upon payment of that amount, the commissioners 
are to impress upon such instrument an adjudication stamp. And every 
deed so stamped is to be receivable in evidence, notwithstanding any 
objection as to the insufficiency of the stamp ; to this there are some 
exceptions : (see 33 & 34 Viet. c. 97, s. 18 ; Sug. Cone. V. 424.) 

Q. — Is there any necessity to state in a deed all the facts and circum- 
stances affecting its liability to duty, and would any penalty attach to the 
omission of any of such particulars ? 

A. — By 33 &- 34 Viet. c. 97, s. 10, if this be omitted to be done with 
the intent to defraud the Crown, a penalty of lU/. attaches to any one 
executing the instrument, or employed or concerned in the preparation 
of it. 

Q. — Your client has purchased a freehold estate with the timber upon 
it, and the furniture and fixtures of the mansion ; and on the completion 
of the purchase, interest on the purchase-money is payable by him. Does 
the ad valorem duty on conveyances attach to the whole of the purchase- 
money and interest, or to what part of it ? 

A. — The amount payable for the standing timber and fixtures, being 
parts of the inheritance, must be included in the consideration, and the 
ad valorem duty paid thereon. And if for any reason the furniture be 
assigned by deed, ad valorem duty attaches, and its price must be stated : 
the furniture, however, may pass by mere delivery, and receipts may be 
given for it, and its price. Ad valorem duty will not be payable on the 
interest : (see Sug. Cone. V. 424 et seq.) 

Q. — Explain the principle and process of the redemption of the land- 
tax. 

A, — The principle now is to enable the owner of the land, and him 
only, to purchase the land-tax and keep it alive as a charge of which he 
may avail himself, and not to extinguish the tax. The process is to 
apply to the clerk of the Land Tax Commissioners, who supplies all the 
necessary forms, gives directions as to the payment of the money, and 
when this is done, the contract is finally delivered to the buyer properly 
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executed: (see fully 42 Geo. 3, c. 116; 17 Viet. cc. 74, 117 ; 19 & 20 
Viet. c. 80, s. 3.) 

Q . — Mention by whom, and at whose expense, the following deeds and 
documents are usually prepared : 

1. Marriage settlement. 

2. Conveyance of land, by way of sale. 

3. Mortgage. 

4. Eeconveyance when the mortgage has been paid off. 

5. Conditional surrender or covenant to make it. 

6. Eelease to trustees on winding-up of a trust, when special circum- 
stances render a release proper. 

7. Bond of indemnity. 

A. — 1. The intended wife’s solicitor usually prepares the settlement, 
which was, previous to 33 &; 34 Viet. c. 93, paid for by the intended 
husband {Helps v. Clapton, 11 L. T. Eep. N. S. 476), and this, since 
37 & 38 Viet. c. 50, s. 5, would still be so. 

2. The purchaser’s solicitor prepares his conveyance at the purchaser’s 
expense. 

3. The mortgagee’s solicitor the mortgage at the mortgagor’s expense. 

4. The mortgagor’s solicitor the reconveyance at his client’s expense. 

5. The conditional surrender by the steward or mortgagee’s solicitor, 
and covenant to surrender by the latter at the mortgagor’s expense. 

6. The solicitor for the trustee prepares the release at the expense of 
the estate. But it must be remarked that the trustee cannot insist upon 
a release under seal. 

7. The bond, if given by vendor on account of defect of title, is at his 
expense : (^see Hughes’ Conv. 182, 331, 443, 509, 656, 710, &c.) 

Q. — What instruments can be stamped before they are executed, and 
upon what terms ? 

A. — Agreements may be stamped within fourteen days (except agree- 
ments for letting furnished houses, not exceeding one year, which must be 
stamped before execution), and deeds within two months, of their date 
free from penalty. 

By 33 & 34 Viet. c. 97, s. 15, any unstamped or insufficiently stamped 
instrument may be stamped after the execution thereof on pa3mient of 
the unpaid duty and a penalty of 10/., and also by way of further penalty 
where the unpaid duty exceeds 10/. of interest on such duty, at the rate 
of 5/. per cent, per annum, not exceeding the unpaid duty. Provided as 
follows : (a) Any unstamped or insufiBciently stamped instrument which 
has been first executed at any time out of the United Kingdom may be 
stamped at any time w^hin two months after it has been first received in 
the United Kingdonl on payment of the unpaid duty only : (5) the Com- 
missioners (of Inland Eevenue) may, if they think fit, at any time within 
twelve months after the first execution of any instrument, remit the 
penalty or penalties, or any part thereof. 

Q. — Give a sketch of the ordinary charges of a solicitor for a purchase 
of a freehold estate, from the time of the purchase to the completion of 
the conveyance. 

A. — The following is a sketch on a small purchase : 
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Attending you when you informed me you had purchased a plot of land at'^ 
Camden Town, and produced particulars and conditions of sale, and> 
instructed me to prepare conveyance ... ... ... • • • • * • y 

Perusing particulars and conditions of sale 

Writing vendor’s solicitors for abstract 
Perusing abstract, 6 brief sheets 

Writing vendor’s solicitors for appointment to examine abstract with deeds 
Attending with clerk to compare deeds with abstract ; engaged two hours 
Drawing requisitions on title, fo. 13 ... 

Fair copy thereof 
Attending to deliver same 
Perusing vendor's replies 
Instructions for conveyance 

Drawing same, fo. 25 

Pair copy for perusal ... 

Writing vendor’s solicitors, with draft for their approval ... 

Engrossing conveyance .. . 

Attending to stamp 
Paid duty and parchment 
Writing for appointment to complete ... 

Writing you for purchase-money 

Searching for judgment and /is pendens^ Crown debts, &c. ... 

I^aid search ... ... ... ... ... ... ... 

Attending searching Middlesex registry (if necessary) 

^^aid search ... ... «.* ... ... ... ... 

Attending completion and attesting execution of deed 
Ijc tters, d'C. ... .«• ... ... ... ... 

The usual charges for registration if in Middlesex or Yorkshire should bo added. 
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OF THE MODES OF TEANSFEEKINO PEOPEETY, &c. 

Quefition . — Could hereditaments in former times be conveyed to another 
without writing ? and if so, how ? Are any such modes of conveyance 
still in existence and if not, explain why. 

A Previous to the Statute of Frauds, 29 Car. 2, c. 3, corporeal 
hereditaments could be conveyed without writing by feoffment, followed by 
livery of seisin ; that Act, ho^vever, by sect. 1, required, inter alia^ all 
estates in lands, &c., created by livery of seisin only or by grant to be in 
writing, and signed by the party creating the same, or their agents law- 
fully authorised, otherwise they would have the force of estates at will 
only (Wms. E. P. 154, 13ih edit,); and where the Statute of Frauds 
required wiiting, the 8 & 9 Viet. c. 106, now requires a deed. 

Q. — By what means are the respective species of property usually con- 
veyed and transfen’ed. 

A . — Freeholds are usually conveyed by deed of grant under the 
8 & 9 Viet. c. 1 06, 8. 2 ; copyholds pass by surrender and admittance ; 
leaseholds by assignment ; and personal chattels by m6re delivery, (a) 

(a) By the 25 & 26 Viet. c. 53 (Land Registry Act\ however, freeholds and certain 
leaseholds of freehold might be registered, and an indefeasible title obtained, in which 
case they may be conveyed or dealt with : 

1. By a statutory disposition in the forms prescribed by this Act. 

2. By indorsement on the land certifiGate. 

3. By any deed or instrument by which such land if not registered might bo con- 
veyed or dealt with : (see sects. 63, 67, 71-3; Ayrton’s L. T. Act, 112.) 

But although registered land may bo transferred by an ordinary deed as heretofore, 
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Q. — What conveyances take effect by force of the Statute of Uses, and 
what by the Common Law ? 

A. — Those which take effect by force of the Statute of Uses are the 
following : Bargain and sale ; Covenant to stand seised : Appointment in 
exercise of a power concerning uses. Those which do so by the Common 
Law are these : Feoffment ; Grant : Gift ; Lease ; Exchange ; Partition ; 
Release ; Confirmation ; Surrender ; Assignment ; Underlease ; Defeasance. 
Besides these modes of conveyance, there are some which operate partly by 
virtue of the Statute of Uses, and partly by virtue of the Common Law ; 
such are these : Feoffment to uses ; Grant to uses ; Statutory release : (see 
St. C. vol. 1.) 

Q. — What are the four kinds of common assurances enumerated by 
Blacks tone and other text writers ? Give an example of each. 

A, — 1. By matter i/i pais, or deed ; which is an assurance transacted 
between two or more private persons in pais, in the country ; that is 
(according to old common law) upon the very spot to be transferred. 
2. By matter of record, or an assurance transacted only in the King’s 
public courts of record. 3. By special custom, obtaining in some parti- 
cular places, and relating only to some particular species of property. 
Which three are such as to take effect during the life of the party convey- 
ing or assuring. 4. The fourth takes no effect till after his death ; and 
that is by devise, contained in his last will and testament ; (2 Blackstone’s 
Com. 294, 9th edit.) 

Q, — State the common form of assurance before the Statute of Uses. 

A. — Before this statute a feoffment with livery of seisin was the common 
form of assurance : (see Will. R. P. 157, 13th edit.) 

Q. — ^What is a feoffment, and is there anything, and if so what, essential 
to perfect it ? 

A , — A feoffment is properly a conveyance in fee, and yet it is im- 
properly called a feoffment where an estate of freehold only passes : (Co. 
Lit. 9.) To perfect it, it must be accompanied by a formal delivery of 
possession, called livery of seisin : (Co. Lit. 48 a ; Will. R. P. 142 et seq., 
13th edit.) 

Q. — What was livery of seisin ? How many kinds of livery were there ? 
and of what property could livery be made ? 

A. — It was the formal delivery of the possession of property necessary 
to complete its transfer by feoffment. There were two kinds of seisin : 
livery in deed, and livery in law. It only applied to coi’poreal heredita- 
ments : (see Wms. R. P. 142, 13th edit.) 

yet it is provided that no unregistered estate or interest, &o,, for the registration 
whereof provision is made by this Act, shall prevail against the title of any subse- 
quent purchaser for value, dultf registered (see sect. 74.) 

And if land on the register be conveyed by any deed, it or a (printed) copy must be 
sent to the registrar, and be entered on the record, and the two compared ; and the 
original is to be stamped or indorsed, so as to give notice of the registration ; (sects. 
82, 76, 86, and rule 84); but no fresh registration of land under this Act can now bo 
made. By 88 & 39 Viet. c. 87 (Land Transfer Act, 1876), freeholds and leaseholds, 
with twenty-one years to run, or for life or lives, may be registered, and then con- 
veyed by the terms prescribed by the rules under the Act. 
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Q. — ^What is the consequence of the omission of the indorsement of the 
livery of seisin on a feoffment ? And will the omission of this indorsement 
be cured by lapse of time ? 

A. — The consequence is that the feoffee may afterwards be called upon 
to prove that livery of seisin was actually given to him. But courts of law 
and equity will presume livery of seisin to have been given though not 
indorsed on the deed, where possession has gone according to the feoffment 
for a length of time : (2 Sm. Comp. 674, 4th edit.) 

Q . — Why is a feoffment no longer a necessary form of assurance. 

A. — Because after the passing of the Statute of Uses the necessity of 
formal delivery of possession was dispensed with, by creating a term of 
years by way of bargain and sale under the statute of Uses, which that 
statute executed into actual possession in the lessee without entry, who 
thereupon became capable of accepting a release of the property ; the two 
instruments forming, in point of fact, but one assurance, and was called a 
lease and release. This mode of conveyance continued in use down to the 
year 1841, when an Act was passed for rendering a release as effectual 
for the conveyance of freehold estates, as a lease and release by the same 
parties. And now, by the 8 & 9 Viet. c. 106, a deed of grant is alone 
sufficient for the conveyance of all corporeal hereditaments : (see Will. 
E. P. ch. 0 ; see also 25 & 26 Viet. c. 58.) 

Q. — An Act of 1 845 enacts that all corporeal tenements and heredita- 
ments shall, as regards the conveyance of the immediate freehold thereof, 
be held to lie in grant as well as in livery. State the meaning and effect 
of this enactment. 

A. — Before this Act an estate in possession in corporeal hereditaments 
could not have been conveyed by deed of grant, as they were said to lie in 
liverij only ; but, for the purpose of simplifying their transfer, they may 
now be conveyed by deed of grant only : (Will. E. P. 241, 18th edit.) 

Q. — ^Is there any custom which enables an infant to convey, by any 
and what form of assurance ? 

A. — By the custom of gavelkind, every tenant of an estate of freehold 
(except, of course, an estate tail) is able, at the early age of fifteen years, 
to dispose of his estate by feoffment : (Will. E. P. 148, 13th edit. ; 8 & 9 
Viet, c. 106, s. 13.) 

Q . — In what case prior to the Act 8 & 9 Viet. c. 106 (An Act to 
amend the Law of Eeal Property) was a feoffment a necessary form of 
conveyance ? 

A. — Either by an infant in gavelkind to convey, or, if you wished to 
acquire a tortious fee, a feoffment was the necessary assurance ; but since 
the above Act a feoffment has no longer any tortious operation : (Hughes* 
Oonv, 189.) (a) 


(a) Although feofiFments were used in conveyances by corporations, it was under 
an erroneous notion, that as corporations could not be seised to the use of others they 
could not convey by deed operating under the Statute of Uses, therefore either a 
feoffment or a common law lease perfected by entry and followed by a release was 
used. A feoffment was also used to save the stamp duty of a lease for a year until 
55 Oeo. 3, c. 184 : (see Hughes, ubi svp,) 
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Q , — ^What is a deed : and what are its requisites ? 

A. — A deed is a written instrument under seal. The requisites are : — 
1, That the parties are able to contract ; 2. That the deed be written or 
printed (a) on paper or parchment ; 3. That the matter be legally and 
orderly set forth ; 4. That the party whose deed it is seal and deliver it, 
and in most cases sign it also ; 5. And, though not absolutely necessary 
except where the deed is executed pursuant to a power, that the deed be 
executed in the presence of witnesses, who shall attest the execution. 
Beading is also a requisite, if required : (1 St. 0. chap. 16.) 

Q. — May a deed be altered to any and what extent after execution ? 

A. — It was formerly held that any alteration, erasure, or addition, made 
in a material part of a deed after its execution, even though made by a 
stranger, would render it void ; but it has now been decide d that the 
filling in of t he date of the deed, or of the n ang^s _ of the occupiers of the' 
lands convey^ or any such addition, if consistent with the purposes of 
the deed, will not render it void even though done by the party to whom 
it has been delivered after its execution : {Alda as v. Cornwell, L. Eep. 3 
Q. B. 573.) If an estate has once been conveyed by it, the subsequent 
alteration, destruction, or loss of the deed will not reconvey the estate, 
and the deed, though cancelled, may be given in evidence to show that 
the estate was conveyed by it ; but after the deed has become void, 
no action can be brought upon any covenant in it: (Will. B. P. 150, 
13th edit.) 

Q. — How may a deed be avoided ? 

A. — From what has been already stated it follows that if the deed 
wants any of the foregoing requisites it is void ah initio. It may, how- 
ever, be avoided by matter ex post facto — 1, by alteration in a material 
part after execution without being re-executed; 2, by breaking or defacing 
the seal ; 3, by cancellation : (1 St. C. 404, 8th edit.) 

Q. — State concisely the several parts of the ordinary form of convey- 
ance of freeholds. 

A, — They are the following: 1. The date. 2. The parties. 3. The 
recitals. 4. The testatum. 5. The parcels and general words. 6. The 
habendum. 7. The covenants for title, which are set out post. The 
deed also must be signed, sealed, and delivered, and the attestation and 
receipt indorsed : (Hughes’ Conv. 196 et seq.) After 31st Dec. 1881, the 
covenants for title will be implied and the indorsed receipts be unnecessary : 
(44 & 45 Viet. c. 41, ss. 7 and 55.)'^^ 

Q. — Give the shortest possible form of an effective conveyance of field 
A. from B., tenant therefore in fee simple, to 0., on the purchase thereof by 
the latter for lOQO/. * 

A. — The form below given in the schedule of the Act 25 & 26 Viet, 
c. 53, for the transfer of land registered under that Act, is the shortest 
possible. No purchaser of unregistered land would, however, take a 
conveyance without covenants for title. 


(a) For the purpose of registration under the Lands Registry Act, 1862, deeds were 
to be printed on paper or parchment of such size as the registrar approved : (26 & 26 
Viet. c. 58f B. 86, rule 34.) 
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Dated this day of 1876. 

I., A. B., of &c., in consideration of 1000^. paid to me, grant to 0.^ 
&c., and his heirs for ever, all that field A. in the parish of , and 

county of 

Signed and sealed by B. 

Witness (a solicitor or certified conveyancer), 

The form given under the Land Transfer Act, 1875, is as follows : 

The Land Transfer Act, 1875. 

No. Office of Land Eegistry. 

I., A. B., the registered proprietor of the freehold land, entered in the 
register under the above number, in consideration of L paid to 

me, transfer such land to 0. D., of, &c. 

Dated the day of , 1876. 

Signature. 

Witness, X.Y., a solicitor. 

Q. — Give a concise form substantially of the covenants for title men- 
tioned in the above form, binding the heirs of the covenantor, and running 
with the land. 

A. — “And the said (vendor) doth hereby for himself, his heirs, execu- 
tors, and administrators, covenant with the said ( purchciser), his heirs and 
assigns, that notwithstanding any act by the said (vendor) done to the 
contrary, he now has good right to grant the said premises to the 
(purchaser),'' &c. : for quiet enjoyment thereof, free from incumbrances 
created by the (vendor), or anyone claiming under him ; and for further 
assurance, &c., at the (purchaser s) cost. 

Q. — State if there is any, and what, formal difference to the above, 
supposing the vendor to have taken the estate conveyed, by descent from 
his father or other ancestor. 

A. — The only difference to the above form in such a case is, that the 
vendor covenants not only for his own acts and those claiming under him, 
but also for the acts of his father or ancestor from whom the estate 
descended upon him : (see Will. E. P. 448, 13th edit.) 

Q. — Give the usual form of a conveyance to uses to bar dower, 

A. — Date ; parties : (vendor) of 1st part, (purchaser) of 2nd part, 
(dower trustee) of 3rd part. Eecital of contract of sale. Testatum whereby 
in consideration of purchase-money the (vendor) doth grant unto (pur-^ 
chaser) and his heirs, all, &c., together, &c., to hold unto said (purchaser) 
and his heirs to such uses, &c., as he should appoint, and in default of 
appointment to the use of (purchaser) for life without impeachment of 
waste, and after determination of that estate by any means in his lifetime, 
to the use of (dower timstee) and his heirs during* life of ( purchaser) in 
trust for (purchaser), and after determination of that estate to (purchaser) 
and his heirs. Declaration against dower.(a) Covenants by (vendor) that 
he has good right to convey, for quiet enjoyment, free from incumbrance, 
and for further assurance. After 31st Dec., 1881, see ante. 

Q. — Give the covenants from a vendor to a purchaser, and vice versd, of 
leasehold estate. 


(a) To prevent the necessity of proving date of marriage on a subsequent sale. 
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A . — That the lease is valid ; that all outgoings, such as rents and taxes, 
have been paid, and all covenants and conditions performed ; that the 
vendor has good right to assign, for quiet enjoyment, free from incum- 
brances, and for further assurance, (After 31st Dec. 1881, see ante.) 
The covenants on the part of the purchaser are, to pay rent, and 
perform the covenants reserved and contained in the lease, and to 
save the assignor harmless therefrom : (see 2 Prid. Oonv. 37, <fec., 
9th edit.) 

Q. — What is a deed of partition, and by whom made ? 

A. — deed of partition is a private arrangement whereby joint tenants, 
tenants in common, and coparcenei’s, agree to a division of lands or 
tenements : (Will. E. P. 105, 139, &c., 13th edit.) 

Q. — Is it necessary to the validity of a deed that it should in any and 
what cases be read to the parties ? 

A, — It is necessary that a deed should be read whenever any of the 
parties desire it ; and if this be not done it is void as to him : (1 St. 0. 
489, 8th edit.) So also in case of a blind man it should be read over, and 
this should be stated in the attesta tion. 

Q. — What is the nature of a bargain and sale ; and what is necessary 
to perfect it ? 

A . — It is a conveyance by deed or other instrument in writing, (a) 
operating under the Statute of Uses, and founded on a pecuniary con- 
sideration, adopted when one person wishes to convey land in possession, 
vested remainder, or reversion, to another without livery of seisin. It is, 
if of freehold, perfected by enrolment : (1 St. 0. 533, 535, and note, 8th 
edit.) 

Q. — State shortly the principles upon which a conveyance by lease and 
release had effect. 

A. — The lease for a year was made by bargain and sale, and as any 
pecuniary payment, however small, was considered sufficient to raise a use, 
the purchaser became in law at once possessed under the Statute of Uses of 
an estate in the land for the term of one year, as if he had actually entered 
under the lease. The vendor had then merely to release to him and his 
heirs all his (vendor’s) estate and interest in the premises, and the 
purchaser became at once seised of the lands for an estate in fee simple : 
(see Will. R. P. 184, 13th edit.) 

Q. — What was the Statute of Enrolments by which bargains and sales 
of freehold were required to be enrolled at Common Law ? Explain a 
bargain and sale, a lease and release, and how corporeal hereditaments lie 
in grant. 

A . — The Statute of Enrolments was the 27 Hen, 8, c. 16. As to a 
bargain and sale, and lease and release, see supra. By 8 & 9 Viet. c. 106, 
it was provided that corporeal hereditaments should, as regards the con- 
veyance of the immediate freehold thereof, be deemed to lie in grant as 


(a) The words other instrument in writing” are used because a bargain and 
sale of a leasehold interest for less than three years, where a rent of two-thirda 
of the improved value is reserved, need not be by deed nor enrolled : (1 Steph. sup. 
in notis,) 

Y 
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well as in livery, thus doing away with the necessity of a feoffment with 
livery of seisin for conveyance of land, and making an ordinary deed of 
grant sufficient : (see Will. E. P.) 

Q. — What are extraordinary conveyances, and those by matter of 
record ? 

A. — They are, first, private Acts of Parliament ; secondly, royal grants : 
(1 St. 0. 614, 8th edit.) 

Q. — What is an escrow ? 

A . — When a deed is not delivered absolutely, but conditionally — that 
is, not to the grantee himself, or to some person for him, but to a third 
person to keep it until something is done by the grantee — it is said to be 
delivered not as a deed but as an escrow, i.e., as a scr owl or writing, which 
is not to take effect until the condition is performed when it becomes a 
good deed : (Holth. L. D., 2nd edit.) 

Q. — What is a defeasance ? 

A, — A collateral deed made at the same time with some other principal 
deed or instrument, and containing certain conditions, on the performance 
of which the intentions of the principal deed may be defeated or rendered 
null and void : (1 St. 0. 526, 8th edit.) 

Q. — What are the objections to a deed of exchange as a mode of 
conveyance ? 

A . — The objections were that they implied a warranty of title which in 
case of eviction engendered the right of re-entry, but this is no longer so : 
Hughes* Pract. Sales, 247, 2nd edit. ; 8 & 9 Viet. c. 106, s. 3, et mite, 
p. 296.) 

Q* — How must freehold property be conveyed by a corporation ? 

A . — By deed under their corporate seal: (Hughes’ Pract. Sales, 55, 
2nd edit. ; and see ante, p. 284.) 

Q* — To vest an estate in fee simple, what are the requisite words in the 
habendum of the conveyance ? 

A.-~In every conveyance (except by will) of a fee simple, the word 
heirs is necessary to be used as a word of limitation 
estate ; or, in case of a corporation, successors : (Will, 
edit.) 

Q . — If a purchase deed be executed under a power of attorney from the 
vendor, in whose name should it be executed, and what is necessary for 
the purchaser to consider ? 

A. — The deed should be executed in the name of the vendor, adding the 
words by A. B., his attorney,” unless after 31st December, 1881, it 
authorises the holder to execute in his own name : (44 & 45 Viet, c. 41, 
s. 47.) The purchaser should satisfy himself that the vendor is living at 
the time of the execution by the attorney, as a power of this kind expires 
at the death of the principal : (Sug. Cone. V. 420.) 

Q, — Give a concise form in substance of an assignment of a life policy, 
on sale or mortgage, including the necessary power of attorney, and say if 
any further act is necessary to give it effect. 

A.— If the form given by the 30 & 31 Viet. c. 144, be not used, they 


marJ 
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are : 1 . Date. 2. Parties. 3. Eecital of policy, and agreement for sale 
or mortgage. 4. Testatum assigning policy on payment of purchase or 
mortgage money, and receipt of same. 5. Habendum. 6. Covenants by 
vendor that policy is in full force ; that he has good right to assign ; that 
he will not vitiate policy, and for further assurance. 

A power of attorney is necessary to surrender policy, or receive a cash 
bonus during its continuance. 

If it be a mortgage, a proviso for redemption must be added ; also a 
covenant to pay premiums, and a power of sale. 

To give complete effect to the assignment, notice must be given to the 
assurance oflSce : (30 & 31 Viet. c. 144, s. 3 ) 

Q. — State shortly the usual clauses introduced into a partnership deed. 

A. — After date, &c., come 1. Mutual covenants to become partners in 
the business, for the term. 2. Clauses as to the title of the firm. 3. The 
place of business. 4. The amount, <fec., of capital. 5. Who are to be 
the bankers of the firm. 6. As to payment of expenses. 7. Keeping the 
books. 8. Partners to be faithful to each other. 0. Neither partner to 
engage in any other trade. 10. Nor pledge credit of firm except on part- 
nership account. 11. Nor become security. 12. To determine partnership 
if clauses 0, 10, or 11 are broken. 13. As to taking stock and accounts. 
14. As to the division of profits. 15. Provisions in case of death of either 
before end of term. 16. Provision as to winding up the business at the 
end or determination of partnership. 17. The usual arbitration clause, 
&c. : (see 2 Prid. Conv. 620, 9th edit.) 

Q. — A., a merchant with capital, takes B. without capital into partner- 
ship. State the heads as to term, and generally, which you would recom- 
mend for a partnership deed. 

A. — See preceding answer. As, however, the capital belongs to A., he 
should have interest upon it before any division of profits. It would also 
be well to give him a power to determine the partnership on such notice 
as might be agreed upon, and in case of B.’s death, the whole business 
should belong to A. But, of course, these provisions vary according to 
circumstances. 

Q. — Upon a purchase of real estate for partnership purposes, to whom 
is it usual to have the conveyance made, and why ? 

A. — The conveyance should be made to the partners, their heirs and 
assigns as joint tenants. The survivor can then make a good title to the 
premises, though in equity he will be a trustee of a share of the purchase 
money for the representatives of the deceased partner. When property 
is purchased for partnership purposes, it is, however, often usual to take 
the conveyance to a trustee, to the intent that he may hold the property 
in trust for the partners as part of the capital of the partnership : (1 
Prid. Conv. 200, 9th edit.) 

% 

Q. — A., B., and 0. are about to enter into partnership ; A. is owner in 
fee simple of land ; B. holds a lease of buildings ; 0. is the owner of land 
in copyhold tenure — these three properties are to form part of the partner- 
ship property, the agreed value of each being carried to the credit of its 
owner on his capital account : what will be the form of the assurances 
which should be executed ? 

T 2 
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A. — A. had better grant his freeholds unto and to the use of a trustee, 
in trust for the partners, their heirs and assigns, as part of their partner- 
ship property. B. in like manner would assign his leasehold by indorse- 
ment on the lease, and C. would enter into a covenant to surrender his 
copybolds to the trustee. On any change in the partnership a declaration 
of trust could be executed by the trustee declaring the rights of the 
partners. 

Q. — ^What are the essentials to be attended to on the execution of deeds, 
as well under a power as otherwise ? 

A . — ^Where a deed was executed under a power formerly the terms of 
the power must have been strictly followed. But by the 22 &; 28 Viet, 
c. 35, a deed executed in the presence of, and attested by two witnesses, 
&c., is, so far as regards the execution and attestation, a valid execution of 
the power, notwithstanding it was expressly required that the deed should 
be executed or attested with some additional or other form of execution or 
attestation. But if any act is to be performed, not having reference to 
the mere execution, it must still be done : (sect. 12.) 

It is absolutely necessar}’’ to the due execution of a deed that it be 
sealed and delivered ; the act of sealing must precede the delivery, and 
although signing is the usual practice, it is not essential at common law 
to the execution of a deed, and one witness is sufficient : (see 1 St. C. 
ch. lf>.) 


ENEOLMENT AND REGISTRATION OF DEEDS, &c. (a) 

Question. — Mention the provisions of the statutes now in force in 
England with reference to the registration of deeds and wills, and the 
places to which they extend. 

Answer. — By the Registry Acts (2 & 3 Anne, c. 4, s. 1 ; 5 Anne, c. 18 ; 
6 Anne, c. 35 ; 7 Anne, c. 20 ; and 8 Geo. 2, c. 0) it is provided that all 
deeds and wills concerning lands, &c., in Middlesex or Yorkshire, or in 
the town and county of Kingston -upon-Hull, shall be registered in offices 
established for that purpose, and that every such deed or will shall be 
adjudged fraudulent and void against any subsequent purchasers or mort- 
gagees for valuable consideration, unless as to deeds, a memorial of them 
be registered before the registry of the memorial of the deed or convey- 
ance under which a subsequent purchaser or mortgagee shall claim ; and 
unless, as to wills, a memorial of them be registered within six months 
after the death of the testator dying within Great Britain, or within three 
years after his or her death, dying on the sea or in parts beyond the seas : 
(see Burt. Comp, pi, 628 ; and see now 25 & 26 Viet. c. 53, and 38 & 39 
Viet. c. 57.) 

By 37 & 38 Viet. c. 78, s. 8, if the will has not been registered in 

(a) The registration treated of in this chaptar has no reference to registration 
under the 25 26 Yict. c. 53, or 38 & 39 Viet. c. 87. And we must add that the 

provisions of the Acts of Anne and Geo. 2, above set out, are to cease to be applicable 
to any land in Middlesex and Yorkshire whilst the land is upon the register under 
the provisions of the above Acts. 
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proper time, an assurance by the devisee, if registered before one by the 
heir-at-law, will have precedence. 

Q. — State in detail the requisites for the registration of a conveyance or 
mortgage in Middlesex or Yorkshire. 

— The memorial must contain the date of and parties to the deed, 
also the parcels and habendum, and the attesting witnesses to the deed. 
It must be under the hand and seal of either the grantor or grantee, oi’ 
his heirs, executors, or administrators, and be attested by two witnesses, 
one of whom must have attested the execution of the deed ; and he must 
prove upon oath the execution of the deed and memorial : (see Sug. Cone. 
V. 377, &c.) 

Q. — What lands or instruments are exempted from the above-mentioned 
Registry Acts ? 

A. — Copyhold estates, leases at rack rent, and leases not exceeding 
twenty-one years, where the actual possession and occupation go along with 
the lease ; also Chambers in Serjeants’ Inn, the Inns of Court and 
Chancery, are exempted: (see Sug. Cone. V. 581.) (a) 

Q . — In a register county is it necessary that the memorial of a 
deed should be executed by the granting party, and attested by one 
of the witnesses to the execution of the deed by a granting party, or can 
the deed be duly registered without either, and which, of these for- 
malities ? 

A. — It is not absolutely necessary that the memorial should be executed 
by a granting party ; it may be under the hand and seal of the grantor 03’ 
grantee, &c. ; but it is necessary that one of the witnesses who attested 
the execution of the deed must also attest the memorial ; (Sug. Cone. 
V. 579.) 

Q. — Is it necessary that a deed of appointment under a power of a 
valuable leasehold interest should be registered or not ? 

A. — It is necessary that it should be registered, unless it comes within 
the exceptions above stated : (Sug. Cone, V. 577 ; ScraJlon\. De Quincef/. 
2 Ves. 413.) 

Q. — ^Will a person buying an estate in a register county, with notice of 
a prior incumbrance not registered, be bound by such incumbrance ? 

A. — Yes, he will be bound by it : for if he has notice he has got all the 
Act intended to supply : (St. Eq. § 497.) 

Q. — If deeds relate to estates in a register county, when should such 
deeds be registered, and what would be the consequence from delay in 
doing so ? 

A. — As no time is, limited by the Registry Acts for registering deeds, 
they should be registered immediately after execution where the deeds 
relate to estates in a register county ; because, if a subsequent purchaser 
or mortgagee for valuable consideration register first, and without notice 
of the prior conveyance, the subsequent p urchaser or mortgagee would 
prevail over the first vend ee or mortgagee : (see t5ug. Cone. V. 577.) 

(a) The city of London is not within the county of Middlesex for registratioii 
pulses. 



326 COKVEYAKCINO, AN1> LAW OF BEAL AND PEBSONAL PEOPERTY. 


Q. — tbe LOTi-YegistT)' of a lease cured by registering an assignment 
\n wViicli tlie lease is recited, or not ? 

A. — ^Tlie registering ot tlie assignment in which the lease is recited does 
not cure the non-registry of the lease : (Sug. Cone. V. 578.) 

Q . — In a register county, where the vendor of real estate is both hfeir- 
at-law and devisee, is it material that the will should be registered, and is 
it material if he should be devisee only ? 

A. — If the vendor is both heir-at-law and devisee, registration of the 
will is immaterial ; for, if he seU to any subsequent purchaser, it must be 
either in the character of heir-at-law or in the character of devisee. If 
he sell in this character, the second purchaser must have notice of the 
will ; if he contract in that, the first purchaser has already procured the 
legal estate. But if the vendor be devisee only, the will should be regis- 
tered : (1 Sug. V. & P. 550, 9th edit. ; see 37 &: 38 Viet. c. 78. s. 8^ 
cmfe, p. 324, if the will is not registered in due time.) 

Q. — If a vendor claim leasehold estate in a register county as executor 
or legatee, can a purchaser from him insist upon the will being registered 
in either case ? And state a reason. 

A. — It seems clear that, if the vendor of leasehold estate is either 
executor or legatee, the purchaser need not insist upon the will being 
registered, because no subsequent purchaser can procure a title without 
notice of the will : (see 1 Sug. V. & P., nhi sup.) 

Q . — If an estate lie in a register county, is a purchaser in any and what 
cases entitled that a will should be registered ? 

A. — If an estate lie in a register county, a purchaser from a devisee 
should not complete his contract till the will is duly registered, unless the 
vendor be both heir-at-law and devisee, or the estate is leasehold and the 
seller is either executor or legatee, or the term is expired : (see 37 & 38 
Viet. c. 78, sup. ; see Sug., sup.) 

Q . — What kind or description of deeds require enrolment to give them 
validity ; and within what period from their date and execution must they 
be enrolled ? 

A. — A bargain and sale of freehold requires enrolment to give it 
validity, which enrolment must be made within six months (which means 
lunar months) from the date, in one of the courts of record at Westminster, 
&c. : (27 Hen. 8, c. 16.) A disentailing assurance must also be enrolled 
in Chancery within six calendar months after execution : (3 & 4 Will. 4, 
c. 74, s. 41.) 8o conveyances under the Statute of Mortmain must be 
enrolled within six months from their execution : (9 Geo. 2, c. 36.) 

Q. — What would be the consequence of the omission to enrol a bargain 
and sale within the proper time ? 

A. — The omission to enrol the deed within the proper time will render 
it inoperative : (2 Hughes’ Pract. Sales, 159, 2nd edit. ; Hughes’ Oonv. 
189.) 

Q . — In what case is enrolment essential to the validity of a grant of an 
annuity for life or lives ? 

A. — It is now no longer necessary to enrol them in any case, as the' 
17 & 18 Viet. c. 90, repealed the statute which required their enrolment. 
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But if registered in a similar manner to a judgment, they are a charge on 
the lands in the hands of the purchaser thereof : (see 18 Viet. c. 15, s. 12.) 
Annuities given by will or settlement, however, are exempted from this 
Act : (sect. 14 ; and see Hughes* Conv. 164.) 

Q , — State the general effect of the statute 27 Hen. 8, c. 16, called the 
Statute of Enrolment, and to what species of deed it applies. 

A , — This statute requires every bargain and sale of any estate of 
inheritance or freehold to be made by deed indented, and enrolled within 
six months from the date in one of the courts of record at Westminster, 
or before the custos rotidorum and two justices of the peace and the clerk 
of the peace for the county in which the lands lie, or two of them at least, 
whereof the clerk of the peace should be one : (see Will. R. P. 187, 
18th edit.) 


SETTLEMENTS. 

Question. — What is understood by the term voluntary settlement ? 

Answer. — Conveyances or settlements made without any consideration 
whatever, or even those made for good, though not for valuable considera- 
tion, are said to be voluutarij \ (see 1 St. 0, 495, 8th edit. ; St. Eq. § 425, 
&c. ; Hughes’ Conv. 601.) 

Q. — What are the different kinds of consideration to suppoi’t a volun- 
tary settlement or conveyance ? 

A, — The consideration known as a good consideration will support a 
voluntary conveyance as between the parties themselves (St. Eq. § 426, 
&c.); although not as against purchasers or mortgagees for value, or 
creditors : (18 Eliz. c. 5 ; 27 Eliz. c. 4 ; Tivifne s case, 1 Sm. L. 0. 1.) A 
covenant by the voluntary grantee to discharge mortgage debts, (fee., on the 
estate, is a sufficient consideration to take the grant out of the 27 Eliz. c. 
4 : (^Tow}isend v. Toker, 11 L. T. Rep. N. S. 531, L.JJ.) 

Q. — Is a voluntary settlement good against a purchaser or mortgagee 
for a valuable consideration with notice of such settlement ? (a) 

A. — The settlement is void as against a purchaser or mortgagee for 
valuable consideration, although he has notice of it ; (see 27 Eliz. c. 4 ; 
GoodrightY. Moses, 1 Bl. 1019; Sug. Cone. V. 566.) 

But if a purchaser has notice of a gift to a charitable use he takes 
subject to it, though, if he has no notice, he will have the same protection 
as in the case of an ordinary voluntary conveyance : (Sm. Man. sec. 195.) 

Q . — Is a purchaser for a good consideration from a voluntary grantee in 
a better situation as fo title than the voluntary grantee ? 

A . — He is not. His title may still be defeated by a sale to a bond fide 
purchaser for valvable consideration : (see Doe d. Newnian v. Rusham, 
21 L. J., N. S. 139, Q. B. ; Humphreys v. Pensam, 1 Myl. & Or. 580.) 

(a) Also asked thus : A., an owner in fee simple, makes a voluntary settlement of 
his real property. He subsequently sells and conveys a portion for valuable con- 
sideration to a purchaser with notice of the Bettlemerit. Which will hold good— the 
settlement or the conveyance ? Give reasons. 
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Q. — A father made a voluntary conve 3 "ance of land to his son John, 
subject to his own life interest^ and afterwards made a like voluntary con- 
veyance of the same land to his son William, who forthwith sold his rever- 
sion for valuable consideration to a purchaser. Who will take the land on 
the father’s death, and why ? 

A. — A voluntary conveyance is binding on the grantor and on all 
persons claiming under him, other than purchasers for value. Hence, 
after the father had conveyed to John, he had no estate left in him which 
he could convey to anyone but a purchaser ; and as nothing, therefore, 
passed to William, his purchaser could be in no better position, and John 
takes the estate : (2 Prid. Conv. 192, 9th edit.) 

Q. — ^Will a voluntary settlement of all, or which, of the following classes 
of property be void as against a subsequent purchaser for value, viz. : — 
(a) real estate ; (b) chattels real ; (c) pure personalty ? 

A. — (a) Under the 27 Eliz. c. 4 this would be void, (b) And this 
statute extends to chattels real : (Co. Litt. B b ; 6 Itep. 72. See Price v. 
Jenkins^ L. Eep. 4 Ch. Div. 483 ; Ex parte Jlillman, 10 Ch. Div. 022.) 
(c) This settlement would be good, as the statute does not apply to pure 
personalty : (2 My. & Keen, 512.) 

Q. — A. seised in fee of an estate, and wishing to provide for B., conveys 
it to trustees by voluntary settlement upon trust for himself fbmfe, with 
remainder to the use of B. and his heirs, and without reserving any 
power of revocation ; he quarrels with B. and wishes to revoke the settle- 
ment. Can he do so, and if he can, how can he do it ? And have the 
trustees of the settlement any duty in the matter ? 

A. — A. cannot revoke the settlement, but he may defeat it by conveying 
to a hond fide purchaser for value : (27 Eliz. c. 4.) The trustees in the 
case put are mere conduit pipes, and have no interest or duty whatever. 

Q , — Under what circumstances does a voluntary conveyance cease to be 
a flaw in a title ? 

A. — When the voluntary grantee conveys to a hond fide purchaser for 
value ; or if a person is induced to marry the voluntary grantee, on 
account of the settlement ; (Sug. Cone. V. 569 ; Prodyers v. Lanyhaniy 
1 Sid. 1B3.) 

Q. — So far as a voluntary settlement is voidable under the statute of 
Elizabeth, state under what circumstances of indebtedness, and in respect 
of its existing at the time or arising subsequently, such a settlement is 
liable to be set aside ; and does the law extend to a settlement of personal 
as well as real estate ? 

A . — All voluntary settlements made by one who, at the time, or shortly 
afterwards, is indebted to such an amount that he has not sufficient to pay 
his debts, are, by the 13 Eliz. c. 5, void as against such creditors ; (2 Sm. 
Comp. 839, 840, 4th edit. ; Barling v. Bishop , 2 L. T. Rep. N. S. 651 ; 
Ware v. Gardner, L. Eep. 7 Eq. 137.) 

The Act speaks of lands, tenements, hereditaments, goods and chattels ” 
(s. 1), and it seems that ''goods and chattels ” now include all kinds of 
personal property : (Will. P. P. 337, lOth edit.) 

Q. — In what case can or cannot a settlement of land made after 
marriage upon a wife and children be set aside ? 
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A. — If the settlement be made in pursuance of articles entered into 
prior to the marriage, it will be as binding as if made before marria;:>e, 
and cannot be set aside in favour of purchasers or creditors, for marriage 
is a valuable consideration. But if not so made it is a mere voluntary 
settlement, and may, as above stated, be set aside in favour of creditors 
and of pde purchasers, &c. : (13 Eliz. c. 5 ; 27 Eliz. c. 4 ; 2 Prid. 
Conv. 102, 0th edit.)(h) If the settlor be a trader and becomes bankrupt 
the settlement is void under the circumstances slated in note and in 

next answer. 

Q — In what case will a voluntary settlement be void as against the 
creditors of the settlor ? And is there any and what difference in this 
respect between the case of a trader and a non-trader ? 

A. — First. Under 13 Eliz. c. 5, as against creditors at the time, if 
made when in insolvent circumstances, or with a view to insolvency. 

Second. Under sect. 91 of the Bankruptcy Act, IHOO, any rohuitari/ 
settlement of property made by a trader, unless of his wife’s property, 
shall, if the settlor become bankrupt within two years after the date of 
the settlement, be void against the trustee of the bankrupt ; and if the 
settlor become bankrupt at any subsequent time within ten years it shall 
also be void against such trustee, unless the parties claiming under the 
settlement can prove that the settlor was at the time of making the settle- 
ment able to pay all his debts without the aid _o^the_property comprised in 
the settlement. 

Q . — What is understood by uses in strict settlement ? 

A. — When estates are limited to the use of the parent for life, and after 
his death to the use of his Q r§t ^nd oth er sons successively in tail, the uses 
are said to’ be in strict settlement : (1 ^t. ( 3 . 328, 3tli edit.J 

Q. — To what extent can real property be settled without violating the 
rule against perpetuities ? 

A. — During the existence of a life or lives in being, and twenty-one 
years after. It may, therefore, be settled upon an unborn child, but not 
upon the child of an unborn child : {Cadelly. Palmer, Tud. L. C. Con. 321 ; 
Will. E. P. r>2, 13th edit,) 


(a) Under certain circumstances future creditors are within the 13 Eliz. c. 6: (see 
Barling v. Bishop, 2 L. T. Rep. 661 ; Ware v. Gardner, L. Rep. 7 Eq. 317.) In order 
to entitle a creditor of a living debtor to set aside a fraudulent conveyance under the 
13 Eliz. c. 5, it is not necessary that the creditor should have any lien or charging 
order on the properly comprised in the conveyance; but in the absence of such lien 
the court will not apply the property in satisfaction of the creditor’s claim. And it 
aeems an action to set aside such a conveyance ought to be on behalf of all the credi- 
tors of the debtor: {Re^e River Silver Mining Company v. Atwell, L. Rep. 7 Eq. 347.) 
By the 32 & 33 Viet. c. 71, any contract by a trader in consideiation of marriage, for 
the future settlement upon children of property in which he had not at the time of 
his marriage any estate or interest, not being property in right of his wife, is, on his 
becoming bankrupt before the property is transferred pursuant to the contract, void 
against the trustee in bankruptcy ; (s. 91.) 

(Ji) But care must be taken to distinguish between a mere voluntary conveyance 
and a purchase taken in the name of the purchaser’s wife and children, the latter of 
which is not considered to be within the meaning of the 27 Eliz. c. 4, and therefore 
cannot be defeated by a subsequent hondi fide purchaser for valuable cpnsiderfttiop ; 
(Sug. Cone. V. 667.) 
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Q. — State and explain the laws against perpetuity. How is the dura- 
tion of powers of sale and exchange attached to settlements governed by 
these laws ? 

A . — The policy of the law is now in favour of the free disposition of all 
kinds of property, and, as it allows estates tail to be barred, so it will not 
permit the object of an entail to be accomplished b}^ other means, any 
further than can be done by giving estates to the unborn children of living 
persons. So that lands can no longer be tied up or fixed as to their future 
destination for a longer period than the lives of existing persons and 
a term of twenty-one years after their decease, allowing for gestation if it 
exists : (Cade// v. Palmer, 7 Bligh N. S. 202 ; Will. B. P. 02 , 13th edit.) 
Powers of sale and exchange, being general powers, have no tendency to a 
perpetuity and are not affected by the rule. 

Q.‘ ^When a trustee appointed by deed or will has not accepted ofiice 
and is desirous of disclaiming the trust, what must he do in order to 
divest himself of the estate, and where personalty is bequeathed to 

executors as trustees, is renunciation of the executorship of itself a 
disclaimer of the trust ? 

A.—Tn the first instance the trustee must disclaim by deed. The pro- 
bate of the will is an acceptance of the ti-usts (Uichlmv v. Fulkr. Jac. 
13H), and where personalty is given on trust to the executors us such, it 
would seem that their renunciation of that character ought to operate as 
a disclaimer of the trusts (see Stacey v. FAph, 1 M. & K. 11)5), but in the 
absence of authority it is customary to have a separate disclaimer. 


(I- If in a strict settlement a power of sale and exchange be given, not 
expressly limited in its duration, is it valid? and, if so, during what 
period and state of circumstances will it continue ? 

, p^^vrei is \alid, and will continue until the remainder or rever- 

r m possession, and then it detennines. Formerly it was 

held that the power must have been exercised within the time allowed 
by the rule against perpetuities ; but this appears to be no longer law : 
(Burt. Comp. pi. 7H{) n. ; 1 Sug. Pow. 471. 472, 7th edit.) 

„. <2-— State the principal provisions of the Settled Estates Act, 40 & 4 1 
Vict. c. 18. , 

n Acts on the subject, and empowers the 

Oourt (Chancery Division), in certain cases and under certain conditions to 
authonse leases and sales of settled estates, where the settlement contains 
no such powers ; also to empower tenants for life, under settlements, 
and husbands in nght of their wives, to grant leases for twenty-one yearsl 
yyhich will bind those in remainder : (see ante, p. 241.) 

Q.— Where a manor forms part of a settled estate, who is entitled to (a> 

considered as income. 

(b) Payments on enfranchisements must be invested as directed in the 
ettlement and if no Section there, if the sum exceeds 200/. it must be 

d'io d“ r by order of the court in the 

puichase or redemption of the land tax, or towards the discharge of debts 
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or other incumbrances affecting the manor, or in the purchase of other 
lands to be settled to the same uses : (4 & 5 Viet. c. 35, s. 73 ; 15 & !(> 
Viet. c. 51.) 

Q. — How should you advise the trustees of a marriage settlement 
to deal with an immediate cash bonus, declared upon a policy of life 
insurance, included in the settlement ? 

A. — The court usually considers every bonus as part of the capital 
unless it appears to be nothing more than an increased dividend, arising 
from increased profits either of the current year or of any given number of 
years. In such last cases the bonus belongs to the tenant for life. In all 
other cases, in the absence of any special provision to the contrary, the 
bonus ought to be invested upon the trust of the settlement, and the 
income only paid to the tenant for life : (Will. P. P. 11th edit. 31 1.) 

Q . — May minerals, with right to work them, be excepted by trustees 
of a settlement out of a conveyance of land in fee and remain distinct 
property ? What amendment of the law on this point, as to certain sales 
or dispositions, has been made by a recent statute ? 

A. — The trustees may, unless expressly forbidden by the trust deed, 
with the sanction of the Court (Chancery Division), obtained on petition, 
sell or exchange the lands, reserving the minerals, with or without power 
of working them, &c., or may, in like manner, sell the minerals apart 
from the lands: (25 & 2G Viet. c. 108, s. 2.) And sales, (fee., by trus- 
tees, heretofore made, reserving minerals without express power, are not 
to be invalid, unless declared so by a court of competent authority, &c. ; 
(sect. 1.) Before this Act it was held they could not do so : {Buckley v^ 
Howell, 29 Beav. 546.) 

— By the Act called the Trustees and Mortgagees Act, passed 28th 
August, 1860, in all cases where by deed, will, or other instrument of 
settlement, executed after the passing of the Act, a power of sale is given, 
there being given by the Act authority to exercise such power of sale in 
the way, under the restrictions, and with the powers therein mentioned. 
Describe in a general way the powers and authorities given by the Act. 

A. — Where the wiU, deed, or settlement authorises a sale the trustees 
may sell, either together or in lots, by public auction or private contract, 
and at one or several times, and may insert special stipulations as to title. 
&c., in the conditions or contract of sale ; also power to buy in, rescind 
contracts for sale and resell and convey (see 23 & 24 Viet. c. 145, ss. 1, 
2, and 3.) 

— ^What are the statutory powers and indemnities given to trustees of 
marriage settlement^ which are usually incorporated in settlements, and 
which omitted ? 

A. — Although trustees have power by statute to invest in many securi- 
ties, to give receipts in most cases, and to appoint new trustees in a great 
variety, it is still usual to incorporate these powers in the settlement. 
The ordinary trustee indemnity clauses are not now usually inserted, 
nor the enlarged powers of sale or exchange where a prior power of 
sale or exchange has been given, nor the powers of maintenance out of 
income. 
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Q. — What Special provision should be made for the protection of 
trustees in a settlement comprising a policy of insurance, and covenants 
to pay premiums, and to pay a sum of money at a future time ? 

A. — A proviso should be inserted giving power to the trustees to apply 
the interest and capital of the trust funds in keeping up the policy, or 
any fresh policy taken out in lieu thereof, and that the trustees shall not 
be liable on account of the policy not being kept up : (3 Davidson’s Con- 
veyancing, part 2, p. 811.) Where there is a covenant by the husband 
to pay a sum of money at a certain time after marriage, protection should 
be given to the trustees not enforcing payment until after the wife’s death, 
unless she requires them to do so. If the covenant is for payment after 
the husband’s death there should be a proviso for the extension of the 
trustee’s power, so as to give receipts to payments by anticipation ; 
(Davidson, vol. 3, part 2, p. 86G.) 

Q. — Considering that the Trustees Act, I860, gives to trustees (under 
instruments executed since the date of the Act) having powers of sale, 
certain powers for facilitating any sale, and considering that the provisions 
of the Act ma}^ be either negatived or adopted, state, so far as you have 
considered the Act, which, in your judgment, would be the best course ; 
to negative or adopt the Act. 

A. — The object of the Act is to shorten instruments, and as the clauses 
relating to the power of sale are those usually inserted, it would be better 
to adopt the Act unless other powers are required ; nothing is gained by 
negativing the Act. 

Q. — In the case of a settlement or will not negativing the powers or 
incidents of the Trustees Act, 1860, does or not the Act confer sufficient 
powers for the appointment of new trustees, so as in practice to supersede 
express powers ? or what, if anything, is still necessary to be expressed in 
order to give the power its due effect ? 

A . — The Act does not confer such a power for the appointment of new 
trustees as entirely to dispense with an express power, as it -makes no 
provision for the increase or decrease in the number of trustees ; («) but 
this is remedied by 44 &: 45 Viet. c. 41, s. 31, which comes into operation 
on 1st of January, 1882. 

Q- — A. B., a banister in considerable practice, on his marriage with 
€. D., proposes to settle 10,000/. The father of C. D. gives her 5000/. as 
a marriage portion. Upon what trusts would you advise that these sums 
•should be settled ? 

A, — The 5000/. of C. D. should be vested in trustees in trust to pay 
the interest, &c., to her for life for her sole and separate use and upon her 
«ole receipt, but without power of anticipation ; aijd after her death in 
trust for her husband (A. B.) for life. And after the decease of both, in 
trust for the children of the marriage as husband and wife, or the sur- 
vivor, should have appointed ; and in default of and subject to appoint- 
ment, in trust for children of marriage, sons at twenty-one, daughters at 
that age or marriage, in equal shares, subject to hotchpot ; but if only one 


^ (a) The case Re Jacksons h'ust (18 L. 1. Rep. N. S. 80), quoted in earlier editions, 
18 looked upon as no authority by the profession. 
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child the whole to him or her, and if no children, in trust as wife should 
appoint, or for next of kin of wife, {a) 

The 10,000^. of A. B. should be vested in trustees in trust to pay 
interest, &c., to him for life ; then in trust for wife (0. D.) for life or until 
remarriage. After which in trust for children of marriage as A.B. should 
have appointed, and in default in trust for children as before. The ulti- 
mate trusts in this case being to husband’s next of kin : (see 2 Piid. Conv. 
181-8, 9th edit.) 

Q . — A gentleman has several children, all infants, the eldest of which is 
of weak mind. The gentleman and his wife have power to appoint by 
deed their marriage settlement fund, amounting to 20,000/., to all or any 
one or more exclusively of the others of their children, the husband or 
wife surviving having a like power of appointment by deed or will. The 
gentleman has 12,000/. of his own, and desires to make some provision for 
the eldest child, how would you advise him to do this, having regard to the 
child’s state of mind ? 

A. — I should advise him to settle a portion of his 12,000/. upon trusts 
for the benefit of the eldest child. The funds subject to the settlement 
can be appointed to the exclusion of the eldest child, as this would 
be within the terms of the power. 

Q. — Specify the clauses and provisions you would insert in a marriage 
settlement (after the limitations in favour of the husband and wife and the 
issue of the marriage) iti the order in which ihejf should stand. 

A. — After the limitations come clauses of maintenance, accumulation 
and advancement. And in default of issue property to be in trust for 
husband (if it be his property), his executors, administrators, and assigns. 
Power to appoint new trustees, Declaration that settlement to be void if 
marriage not solemnised within twelve months ; (2 Prid. Conv. 184, 9th 
edit.) 

Q. — What are the usual powers given to tenants for life and settlement 
trustees respectively in a large settlement of real estate, comprising build- 
ing land, houses, farms, and mines, the property being partly freehold and 
partly copyhold ? 

A. — ^Power is given to the tenant for life, and after his death to the 
trustees, to lease the freeholds for terms not exceeding twenty- one years 
for agricultural leases, or ninety-nine years for building leases, or sixty 
years for mining leases or repairing leases. To the trustees, powers of sale 
and exchange, and to invest moneys in other lands. Powers to giv§ 
receipts and to appoint new trustees. With respect to the copyholds the 
husband covenants to surrender them to the use of the trustees, upon trusts 
to correspond with the uses of the freehold, and to hold the same until 
surrender, subject te the same trusts and powers : (see Dav. Free, in Con., 
vol. 3, part 2, p. 862 et seq.) 

Q. — A lady possessed of a large amount of personalty is about to marry. 
What advice would you give her as to the best settlement of her property ? 

(a) This question is answered by the above : You are instructed to prepare the 
marriage settlement on the marriage of a client, and the property to be settled con- 
sists of money in the funds belonging to the wife. State tne general provisions which 
should be made by the settlement in such a ease. 
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^ • — As an ordinary rule, I should advise her to settle it upon trust for 
herself for life for her separate use without power of anticipation ; then to 
her husband for life, or until he became bankrupt or compounded with his 
creditors or otherwise assigned or charged it or execution issued against 
him ; then upon trust for him and the issue of the marriage as the trustees 
in their discretion might think fit ; then to the issue of the marriage as 
the husband and wife by deed or the survivor by will or deed might 
appoint ; in default of appointment, to children equally ; in default of issue, 
R>s the wife by will or deed might appoint ; in default of such appoint- 
ment, to wife’s next of kin. 

Q * — If you were concerned in the foregoing case for the husband, who 
was not himself possessed of any fortune, what stipulations could you 
reasonably maintain in his interest ? 

A. — On behalf of a penniless husband, I should ask for the first life 
interest (protected as above) in some portion of the wife’s property, and 
that, on the written request of the husband and wife, the timstees might 
advance, on the husband’s personal security, part of the trust funds, for 
the purpose of advancing the husband in any way that might be deemed 
advisable. 

Q ,’ — Upon an intended marriage, it is proposed that the income of the 
personal property of the wife should be settled upon the husband for life, 
if it can be secured against being affected by any assignment or charge 
which he may make, and against his creditors. Can this be effectually 
guarded against and how ? 

— This may be done by vesting the estate in trustees, upon trust to 
permit the husband to receive the income until he should make or 
execute any assignment or charge thereof, or until he become bankrupt, 
or his estate become vested in any other person, or an execution issue 
against him or his goods, or die, vrith limitations over in favour of the 
wife or family on the happening of any of the events named ; for 
marriage is a valuable consideration t (see 2 Prid, Conv. 181, 9th edit.) 

Q . — If the personal property to be settled belong to the husband, and 
the first life interest be reserved to him, can that be secured against 
the assignment, charge, or incumbrance referred to in the precedinff 
question ? ^ 

A. It cannot; being considered as a fraud upon the bankrupt laws : 
fLester v. Garland, 5 Sm. 205 ; Flath. Arch. Bk. 314, 11th edit.) 

Q. — On a proposed marriage, where the intended husband is seised in 
fee of real estate, of the annual value of 1000/., and the intended wife’s 
fortune is 10,000/ , what would be the usual and ppper settlement of 
the intended wife’s fortune, and of the husband’s real'estate 

^ • — The real estate of the intended husband would be vested in trustees 
to the use of the husband for life, with an allowance for pin money for the 
wife and a rentcharge or annuity by way of jointure if she should survive 
her husband. Subject to this, and to the payment of portions for younger 
children, the realty is settled upon the first and other sons successively in 
tail, and then to the daughters as tenants in common in tail, with cross- 
remainders between the daughters, the ultimate limitation being to the 
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husband in fee. The 10,000/. should be settled as stated antej p. 334 : 
(2 Prid. Conv. 181, &c., 9th edit.) 

Q. — What is pin money, and to what extent is it recoverable if the 
payment is in arrear ? 

A . — Pin money (a) is a sum payable by the husband to the wife in 
virtue of a particular engagement, to be applied by the wife in attiring 
her person, and defraying other expenses, in a manner suitable to her 
husband’s rank. Only one year’s arrears can be recovered by the wife, 
and no arrears by her representative (St. Eq. § 1375 a, and note) ; but it 
seems doubtful now whether any arrears can be recovered from the* 
husband’s estate : (see Howard v. Dighj, 2 Clark & Pinnelly, 634 ; Haynes’ 
Outlines, 3rd edit.) 

Q. — Eeal property in strict settlement. The eldest son of the tenant 
for life is of age and about to marry. What resettlement is usually 
made ? What deeds are necessary ? 

A . — The eldest son executes a disentailing deed with consent of his 
father (the protector), and the latter assigns his life interest to such uses 
as the father and son may jointly appoint, and subject thereto to the 
uses of the settlement. And by the son’s settlement the father and 
son appoint the estate to the use of trustees : (see post and Green Conv. 
92, 93 ; Ld. St. Leonards’ Handy Book, 6th edit. 115, 116.) 

Q. — By settlement A. is tenant for life, remainder to his eldest son B. 
in tail, remainders overs. It is wished to bar the entail, and resettle the 
estate, the father consenting as protector. Should the father’s life estate 
be reserved to him, or should he take a new life estate, and what would 
be the ordinary uses on a settlement ? 

A. — The father’s life estate should not be reserved to him ; but on th( 
resettlement a new life estate should be given him. The disentailing 
assurance provides that the resettlement shall be to such uses as the 
father and son may jointly appoint (which uses are set out in next answer), 
and subject thereto to the uses of the original settlement : (Green Conv. 
92, 93, 111 ; 2 Prid. Conv. 560, 9th edit.) 

Q. — Supposing this was to be done on the marriage of the son, what 
would be the uses in strict settlement, and what the powers of jointuring 
and raising portions, &c. ? 

A , — By the son’s settlement the father and son should appoint the 
estate to the use of trustees t o sec ure an annuity to the son during the 
joint lives of himself and father, and alter his death to secure his wife’s 
jointure ; subject thereto, to the use of the father for life, remainder to 
the use of the son for life, remainder to the use of the trustees for a term, 
to raise portions forrthe younger children of the son, remainder to the use 
of the son’s first and other sons in tail, remainder to his daughters in tail, 
with cross-remainders between the daughters, remainder to the use of the 


(«) The origin of this expression is thus stated : Catherine Howard, one of the 
queens of Henry VIII., introduced pins from France, and as they were very expen- 
sive at that time, a separate allowance for this new luxury was granted to the ladies 
by their husbands. Hence the expression “pin money:” (see Collier’s Hist. Brit. 
Emp. 195.) 
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father’s second arid other sons in tail, &c. : (see Green Oonv. 92, 93 ; Ld. 
St. Leonards’ Handy Book, 115, 116, 6th edit.) 

Q . — What words of limitation would you use in a settlement, by deed, 
of freehold estates for the purpose of creating estates tail in the sons of , 
A. and B., his wife successively, according to seniority, with remainders 
to the daughters of A. and B., as tenants in common in tail, with cross- 
remainders between such daughters in tail ? 

A . — The settlement should run : To the use of the first son of the body 
of the said A. by the said B., and the heirs of the body of such first son 
issuing ; and in default of such issue to the use of the second and every 
other son of the body of the said A. by the said B. severally, successively, 
and in remainder, one after another, in order and course as they shall 
respectively be in priority of birth, and the heirs of the body and respective 
bodies of all and every such son and sons issuing, the elder, &c., to take 
before the younger, &c. ; and, for default of such issue, to the use of all 
and every the daughter and daughters of the body of the said A. by the 
said B., if more than one, to be equally divided between them as tenants 
in common, and of the respective heirs of the body and bodies of each 
and every daughter and daughters issuing. And if any or either of such 
daughters shall die without lawful issue of her or their body or respective 
bodies, then as to her part or share to the use of the survivors or survivor 
of the said daughters or daughter, to be equally divided between them, if 
more than one, as tenants in common, and of the respective heirs of their 
bodies issuing ; and in case all the daughters but one die without issue of 
their bodies, then to the use of such surviving daughter and the heirs of 
her body issuing : (see Bart. Conv. vol. 7.) (a) 

Q. — In what manner would you by the same deed settle leasehold 
estates (held for a term of years) for the benefit of the same persons aa 
are named in the previous question, and for the same estates (so far as the 
different nature and tenure of the property will allow), and with same 
priority ? 

A. — There c<m be no estate tail in leaseholds, therefore they must be 
vested in trusted upon trust to pay the reircs, &c., to the first son of the 
body of the said A. by the said B, who shall live to attain twenty-one, 
and the heirs of the body of such son issuing, and after the decease of 
such first son under twenty-one without issue of his body begotten at his 
decease, in trust, &c., for the second and every other son of the body of 
the said A. by the said B., who shall attain the age of twenty-one years, 
and as and when they severally, successively, and in remainder one after 
another in seniority of age and priority of birth, &c., with a proviso, that, 
notwithstanding the postponement of the legal interest in the children, 
they shall nevertheless be entitled to the income thereof during minority. 
And in default of such issue in trust, &c., for the daughters and the heirs 
of their bodies as tenants in common, and if any of the daughters die 
without issue then her original share so vested in her to be in trust for 
the survivors as tenants in common, and for the heirs of their bodies 
issuing : (see 7 Bart. Oonv. 632, 635, in notis.) 


(a) A short form of settlement is given in the fourth Schedule to 44 & 45 Yict. c. 41. 
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Q, — Set out the habendum of a settlement of lands, according to the 
form of which only females descended from females can take. 

— To have and to hold the hereditaments and premises hereby granted 
unto said (trustees) and their heirs. To the use of A., the wife, for life, 
for her separate use, and after her death to the use of the first daughter 
and the heirs female of the body of such first daughter issuing, and in 
default of such issue, to the use of the second and every other daughter 
of the said A. and the heirs female of their bodies respectively, severally 
and successively in priority of birth. 

Q . — Give in outline the trusts of a sum of stock, settled so that the 
income may, as far as possible, be enjoyed by the person taking for the 
time being the rents of the land settled, as in the preceding question. 

A. — The stock must be vested in trustees ; and, if settled by the same 
settlement, upon trust to pay the dividends, &c., to the person for the time 
being entitled to the rents of the real estate for her separate use, with a 
provision that it should not vest absolutely in a tenant in tail by purchase 
unless she attained twenty-one ; but if settled by another instrument, 
upon trust to pay the dividends to A. for life for her separate use, then 
to the first daughter of the said A. attaining twenty-one. 

Q . — By a marriage settlement a sum of money is to be raised for 
younger children of the marriage ; state the usual mode by which this is 
effected. 

A, — By means of a long term of years vested in trustees : (Will. E. P. 
412, 13th edit) 

Q, — In a settlement of real and personal estate, what powers would 
you recommend to be given to the trustees with regard to each kind of 
property ? 

A . — In a settlement of real estate the powers given to trustees (irrespec- 
tive of the 23 & 24 Viet. c. 145, and 44 & 45 Viet. c. 41) are to distrain 
for the wife’s jointure ; to sell and repurchase, and to invest moneys 
arising from the sale until repurchase ; to make exchanges ; to raise por- 
tions for younger children ; to make leases, give receipts, and appoint new 
trustees ; (2 Prid, Conv. 299, &c., 9th edit.) 

In settlements of personal estate the powers usually run thus : to invest 
the property in Government or real security, and vary the investment, if 
necessary, and for advancement of children. And when, bonds or other 
personal securities are assigned : powers to sue and give receipts for, com- 
pound, and compromise the same ; also to refer to arbitration disputes 
respecting them, and to appoint new trustees : (see Hughes’ Conv. 371, &c.) 

Q . — Trustees having power to invest trust moneys in land, propose to 
make a purchase. What precautions would you take on behalf of the 
trustees ? 

A, — I should first advise the trustees not to purchase the land, but only 
invest on mortgage. But if they be authorised to purchase, I should see 
that the power was strictly followed ; that the estate bought was of ample 
value, free from all prior incumbrances, and settled to the uses directed by 
the will or settlement, &c., and in fact take such precautions as would free 
them from any loss, &o., that might arise, and yet act in the most beneficial 
manner for the cestui que trust, 

z 
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Q . — ^Have the devisees in trust for sale under a will, under any, anc 
what circumstances power to mortgage ? 

A. — As a general rule the trust for sale out and out for a purpose oi 
with an object beyond the raising of a particular charge does not authorise 
a mortgage, but where it is one for raising a particular charge and the 
estate is settled or devised subject to that charge, there it may be propei 
under the circumstances to raise the money by mortgage, which will then 
be supported as a conditional sale : (Dart’s V. & P. 77, 5th edit.) 

Q, — Are there any and what legal or equitable means of binding the 
real property of an infant, on his or her marriage, so as to insure a settle- 
ment being made on his or her attaining twenty-one ? And can an in fan! 
tenant in tail, or an infant having a power of appointment over property, 
make a valid statement in ail events ? And, if not, state the events upon 
the happening of which the settlement would be void. 

A. — An infant may now, upon, or in contemplation of mamage, with 
the sanction of the Court (Chancery Division), (obtained on petition), make 
a valid settlement, or contract for a settlement, of his or her real or personal 
estate, which is as effectual as if the infant were of full age . But this 
section (foes not extend To powers which it is expressly declared shall 
not be exercised by an infant ; (18 & 19 Viet. c. 43, ss. 1, 3.) 

It is also provided that if any power of appointment, or any disentailing 
assurance, be executed by an infant tenant in tail under the provisions of 
this Act, and such infant afterwards die under such appointment or 
disentailing as8uran"ce“shaH become absolutely void : (sect. 2.) The Act 
does not apply to male infants under twenty years, or to female infants 
under seventeen years : (sect. 4.) 

Q. — If you were concerned for a gentleman on his marriage with a lady, 
under age, in whose property it is proposed to give your client an interest, 
what course would you 
agreed upon ? 

A. — If the property were realty or reversionary personalty, or separate 
use property, and the lady seventeen, it would be advisable to present a 
petition to the Court of Chancery under the Infant Settlements Act (18 
& 19 Viet. c. 43), to sanction the settlement. 

Q. — Cn an intended marriage it is agreed that the husband shall settle 
5000/. cash, and the wife, a minor, a like sum, payable on the decease of 
the survivor of her parents under their settlement. State the deeds neces- 
sary before and after the marriage, to carry the settlement into effect, and 
what should be the principal clauses in each deed. 

A. — If the infant is seventeen years of age the sanction of the 
Court of Chancery should be first obtained. Th6 articles of settlement 
made before marriage should contain covenants by the husband to 
settle the 5000/. upon trust for himself for life, then for wife for life, 
with a power in the settlement to appoint to the children of the 
marriage, and in default of appointment a special provision for the 
children ; sons to take vested interests at twenty-one, daughters at that 
age or marriage, in equal shares, the ultimate trusts to be for the husband's 
next of kin. There must also be a covenant by the parents of the lady 
to settle the share to be appointed upon her for life to her separate use, 


adopt tq^ secure him the benefit of the interest 
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then to the husband for life, and subject thereto to children as before; 
ultimate trust to be for wife’s next of kin. The settlement made after 
the marriage, and when the female infant comes of age, if the court’s 
sanction is not obtained, should car ry these executory trusts ftYAnnf.inTi 
and contain the usual powers to vary mvestments, to advance children, 
&c., &c. The wife’s portion being a reversionary interest, the deed must 
be acknowledged by her, &c. 

Q. — A., a minor, is tenant in tail in possession of a landed estate, 
consisting partly of freeholds — partly of copyholds — and partly of lease- 
holds, for terms of years, held by trustees, upon trust to correspond 
with the uses of the freeholds. On A. attaining twenty-one, what must 
be done in order to make him absolute owner of the different classes of 
property ? 

A . — In order to do this A. must execute a disentailing assurance of the 
freeholds, which must be duly enrolled ; surrender the copyholds, which 
must be entered on the court-rolls of the manor, and take an assignment 
from the trustees of the leaseholds. 

Q . — By a marriage settlement of personal estate, the fund was settled 
upon the wife for life, without power of anticipation ; remainder to the 
husband for life ; and after the death of the survivor, it was to be divided 
amongst the children, in equal shares, sons taking vested interests at 
twenty-one, and daughters at that age or day of marriage. The husband 
is dead, and all the children have attained twenty-one. The widow and 
the children are desirous to have the fund transferred to them by the 
trustees ; can this be done with safety to the trustees during the life of 
the widow ? State the reason for your answer. 

A. — Yes; the trustees may with safety do this during the life of the 
widow ; for the husband being dead, the restraint against anticipation is 
gone (Will. P. P. 432, 10th edit.), and for the like reason she cannot have 
further children, and those already born are all siii juris : (see Groves v. 
Groves ; Ex parte Whitehead, 0 L. T. Bep. N. S. 533.) 

Q. — A. covenants by marriage settlement that he will, within three 
years from the marriage, settle real estate of the value of 10,000/. upon 
certain trusts for the benefit of his intended wife and the children of the 
marriage ; no particular estates are specified in the covenant ; at the time 
of the settlement A. had two real estates only, each worth 5000/., which 
he afterwards conveyed to purchasers ; to one within, and to the other 
after, the expiration of three years ; the wife and a child of the marriage 
were living at the time of both the conveyances, and both the purchasers 
knew that fact, and were also aware of the covenant, and that A. had no 
other real estates. Has the wife or child any, and what claim on the two 
estates, or on either and which of them ? 

A, — Under these circumstances the wife and children will, it seems, be 
Cl editors by specialty only ; for it is a general rule, although it may not 
hold universally true, that a covenant to convey and settle l:mds (no par- 
ticular lands being specified; w Bl not be a specific lien on tim lands-j^f^thd 
covenantor, but the covenantee'will be a creditor ty speciaKyTSly ; (Sug. 
Gone. V. 563 ; Sm. Man. sect. 317.) 

Q*— I^oes a provision in a marriage settlement in the form of a general 



340 OONVBTANOINa, AND LAW OF BBAL AND PERSONAL PROPERTY. 


agreement by all parties for settling after-acquired property of the Ydfe 
bind — (1) money given to the wife’s separate use ; (2) money over which 
the wife has only a general power of appointment ? And does such a 
provision apply to property acquired after the determination of the cover- 
ture in cases where the provision is not expressly limited to property 
acquired during the coverture ? ” 

A , — If the wife concur in the agreement it will bind money given to 
her separate use (^Willoughby v. Middleton, 1 J. & H. 344), but not 
property over which she has a general power of appointment unless the 
provision is specially made to extend to such property. The provision is 
limited to the duration of the coverture, unless there are some words 
distinctly showing that it is to last longer : (Jde Edwards, L. Eep. 
10 Ch. 97.) 

Q. — A lady about to be married is entitled in reversion expectant upon 
the death of her mother to an estate in fee simple. A settlement is 
executed on her marriage, comprising personalty only, and containing a 
covenant in the following words : at any time after the solemnisation 

of the marriage and during the joint lives of the husband and wife she or 
the husband in her right by gift, devise, descent, or succession shall become 
entitled to anj^ real or personal property,” &c., then the same shall be 
settled. The marriage takes place, and the mother dies two years after- 
wards. Is the estate hit by the covenant ? Give grounds for your 
answer. 

A, — The estate will be subject to the covenant, as the change which 
takes place by the reversion becoming vested in possession during the 
coverture is such a ch ?-ngf tn brin g property within the words of 
the covenant: {Archer y, Kelley, 1 Dr. & Sm. 3(H|; lie CUntoKs Trmis; 
Ex parte Holloway, 41 L. T. Eep. N. S. Ohanc. 191.) 

Q. — State the statutory powers of the Divorce Court over settlements 
after a decree nisi or a decree absolute for a dissolution of the marriage. 

A . — By 20 & 21 Viet. c. 8.5, s. 45, where the court shall pronounce a 
sentence of divorce or judicial separation for adultery of the wife, if it 
shall be made appear to the court that the wife is entitled to any property, 
either in possession or reversion, it shall be lawful for the court, if it shall 
think proper, to order such settlement as it shall think reasonable to be 
made of such property, or any part thereof, for the benefit of the innocent 
party and of the children of the marriage, or either or any of them. And 
by 22 <fe 23 Viet. c. Gl, s. 5, it is provided, that The court, after a final 
decree of nullity of marriage or dissolution of marriage, may inquire into 
the existence of ante-nuptial or post-nuptial settlements made on the 
parties whose marriage is the subject of the decree, and may make such 
orders with reference to the application of the whole or a portion of the 
property settled either for the benefit of the children of the marriage or 
of their respective parents, as to the court shall seem fit.” There need 
not now be issue of the marriage living at the time of the order bv 41 
Viet. c. 19, s. 3. ' 

—If a settlement by deed or will does not contain the usual powers 
of sale and of appointing new trustees, how are these defects to be respec- 
tively remedied ? 
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A. — The 40 & 41 Viet. c. 18, empowers the court (Chancery Division) 
to authorise the sale of settled estates when the settlement contains no 
power to that effect. The application may be made by the tenant for life, 
&c., by petition in a summary way, with the consent of the proper parties. 
By the 23 & 24 Viet. c. 145, the surviving or continuing trustee or his 
acting executors or administrators, o r the last retiring trustee, m ay appoint 
a new trustee, who has the same powers as if originally appointed (sect. 
27) ; but this is repealed after 31st December, 1881, and a further power 
substituted by 44 & 45 Viet. c. 41, s, 31. So new trustees may be 
appointed by the court (Chancery Division) on petition : (see 13 & 14 Viet, 
c. 60.) 

Q. — ^Upon the appointment of new trustees, where the trust property 
consists of both realty and personalty, how is the legal ownership in each 
description of property to be conveyed so as to vest it in the new and con- 
tinuing trustee jointly ? 

A , — As to the realty, this would properly be effected by the continuing 
trustee conveying to a third person to the use of himself (the continuing 
trustee) and the new trustee, when the Statute of Uses will give them the 
legal estate. As to personalty, if it consist of stock, &c., it is sufficient 
to transfer the stock, &c. into the names of the trustees. If the property 
be leasehold, it was formerly assigned over to a third person, who 
reassigned it to the new and continuing trustee. But by the 22 & 23 
Viet. c. 35, s. 21, any person may now assign personal property, including 
chattels real, directly to himself and another person by the like means as 
he might assign the same to another, and this will be the same with free- 
hold land after 31st December, 1881, by 44 & 45 Viet. c. 41, s. 50. 

Q . — When under a settlement or will a father has a power to appoint 
among all his children as he may think fit, will an appointment whicJi 
leaves out one or more of such children be effectual, or is it necessary he 
should appoint a share to each ; and, if so, must such share be a substantial, 
or may it be a merely nominal one ? 

A. — A father, who had the power of appointing among all his children, 
could not formerly leave out one or more of such children, as that would 
not be a valid exercise of the power ; but the same object was attained by 
appointing a substantial share to one and a nominal share to another 
(1 Will. 4, c. 46 ; 1 Hughes’s Pract. Sales, 390, 392, 2nd edit.) ; but now 
by 37 & 38 Viet. c. 37, such appointments, if made after the Act, 30th 
July, 1874, are good unless a declaration to the contrary is contained in 
the instrument creating the power. 

Q. — What is meant by a fraud on a power of appointment ? Give an 
example. 

A. — Where a doneb of a special power appoints a fund to one of the 
objects under it, under an un derstanding that the latter is to lend the 
fund to the former, tnougn on gooci security, or make over a part thereof, 
to one not an object of the power. This would be a fraud on the power, 
not being for the sole benefit of the appointee, and will be set aside in 
equity; (Sm. Man. sect. 201.) 

Q.— In case a father has a power of appointing a sum of money among 
his children, and in consideration of a sum paid to him by one of such 
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cliildren he makes an appointment in favour of such child, is the appoint- 
ment good ? And give a reason for your answer. ^ 

A , — In this case the appointment is bad, it being a fraud on the 
power ; the father being in the position of a trustee, who cannot be 
allowed to stipulate for an advantage to himself by the execution of 
his trust : (St. Eq. § 255 ; Aleyn v. Belchier, 1 L. 0. Eq. 346, in notis, 
3rd edit.) 

Q. — A., by his will, gives B. a power to appoint a sum of money 
to all, or some, or one of his (B.’s) children, as B. may think fit. B. 
has several children ; one of such children dies in B.’s lifetime, leaving 
children, being B.’s grandchildren. Is B. authorised under such power 
to appoint any part of the money to such his grandchildren, or any of 
them ? 

A, — B. is not. under this po^ver, authorised to appoint any part of the 
money to his grandchildren or any of them : (see Alexander v. Alexander, 
L. C. Conv. 29i) ; Sug. Pow. 252, 7th edit. ; Burt. Com. pi. 571 and 
note.) 

Q , — Suppose an estate being settled upon A. for life, with remainder to 
such son of his as he should appoint, and A. should appoint to his son B., 
who has just attained twenty-one, and A. and B. should thereupon mort- 
gage the estate to a third person for money advanced to A., would such a 
transaction be valid ? State the reasons for your answer. 

A. — It is doubtful whether the transaction would be binding. The son 
does not receive any part of the mone 3 ^ and that would seem to imply a 
fraud on the power. However, it must be clearly shown that the mort- 
gagee had notice of the fraud, in order to set aside the transaction : (see 
McQueen v. Farquhar, 11 Ves. 467 ; Aleyn v. Belchicr, 1 L. C. Eq. 346, 
351, in notis, 3rd edit.) 

Q. — May' a deed or will executed by virtue of a power requiring attes- 
tation by three witnesses be executed only in the presence of two ? If so, 
name the statutes respectively authorising such alteration. 

A. — The 1 Vici. c. 26, s. 10, provides that a will executed in the pre- 
sence of two witnesses, as required by the 9th section, is a valid execution 
of a power of appointment by will : (sect. 10.) 

And the 22 & 23 Viet. c. 35. enacts that a deed, hereafter executed and 
attested in the presence of two witnesses, shall, as far as regards the 
execution and attestation thereof, be a valid execution of a power of 
appointment by deed : (sect. 12.) 

Q. — Before the Wills Act was there any exception to the rule that 
required a strict adherence to the prescribed formalities ? 

A. — Before the Wills Act, the prescribed forms required on the execu- 
tion of a power must have been complied with in all cases. Yet if the 
power was to be executed by a will, and the property was real estate, 
and no formalities were named, the formalities required by the Statute 
of Frauds should have been complied with : (1 Sug. Pow. 155, 280, 7th 
edit.) 

Q.—— Where a will contains a power to raise money out of an estate not 
confined to raising it out of the rents, or a power to charge an estate 
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generally, would such power authorise a sale or mortgage of the estate, or 
both ? 

A . — A power generally to raise a sum of money out of an estate or to 
charge an estate generally, would authorise either a sale or mortgage of it : 
(1 Sug. Pow. 538, 539, 6th edit. ; Burt. Comp. 1501, &c. ; Sm. Man. sect. 
256.) 


TESTAMENTARY ALIENATION, 

Question. — What is a will ? 

Answer. — A written instrument by which a person expresses what he 
willSf or wishes to be performed after his death. Wills are technically 
divided into wills or devises, and wills or testaments. A will or devise is 
applied to the disposal of real estate. A will or testament is applied to 
the disposal of personal estate : (see Holth. L. D. 2nd edit.) But see 1 
Viet. c. 26, s. 1. 

Q. — Trace very shortly the growth of the power of disposing of real 
estate by will from the time of Edward the First to the present day. 

A. — The alienation of lands by will was not allowed in this country 
until many years after the passing of the statute of Quia emptores, except 
in the City of London, and a few other places by virtue of special custom. 
In process of time, however, a method of devising lands was covertly 
adopted by means of conveyances to other parties to such uses as the 
person conveying should appoint by his will. This was intentionally 
restrained by the Statute of Uses (27 Hen. 8, c. 10), but five years after, 
by further statutes (32 Hen. 8, c. 1. and 34 & 35 Hen. 8, c. 5), lands in 
free socage were allowed to be devised by will ; but it was not until the 
restoration of Charles II., when feudal tenures were abolished, that the 
right of devising freehold lands became complete and universal. And the 
present Wills Act (1 Viet. c. 26) gives the fullest powers of disposing of 
real estate by will : (see Will, R. P. 64, 13th edit.) 

— Compare the operation of a will of personalty with that of a will 
of lands, as regards the vesting of the property bequeathed or devised to 
a legatee or devisee. 

A. — Real property vests in the devisee from the death of the testator, 
whereas personalty vests in the executor for payment of debts in the 
first instance, and requires the assent of the executor before passing to the 
legatee. 

Q. — ^Explain the nature of the transaction connected with conveyancing 
mentioned in the following extract from a letter written in the year 1462, 
and show how such a transaction would now be cairied out : — “ Sir John 
Fastolf, whom God assoyle, was sometime by Sir Harry Inglose enfeoffed 
of trust of his manor of Pickworth, in Rutland, the which Sir Harry 
Inglose made his will, proved, that the said manor should be sold by his 
executors, to whom the said Sir John has released, as it was his duty to 
do: " (Paston Letters, p. 89, vol. ii. ed. 1874.) 

A. — Before the Statute of Uses, 27 Hen. 8, c. 10, if owners of land 
made a feoffment of it to another without consideration, it was held by 
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the Court of Chancery that it was meant by the feoffor to be for his own 
use ; and the Court of Chancery at that time allowed the use of land to be 
devised by will, whereas the land itself could not be ; (see Wms. R. P. 
p. 158, 13th edit.) At the present day Sir John would simply devise the 
manor to his executors upon trust to sell. 

Q. — Give the date of the Wills Act. How was it necessary that a 
will should be executed to pass real property before the Act ^ And how 
since ? 

A. — The Wills Act is 7 Will. 4 & 1 Viet. c. 26. Before that Act 
three or more credible witnesses were necessary by the Statute of Frauds 
to attest a will passing real property ; since the Act two are sufficient in 
every case. 

Q . — At what age may a will of real or personal estate be made ? 

A. — ^No person can make a will who is under the age of twenty-one 
years: (1 Viet. c. 26, s. 7.) But a willinwf he made at any time on the day 
before that ivhich is usually considered as the tiventy-first anniversaiyofthe 
testator s birth, there being in law no fraction of a day : (Alin. Wills & 
Adms. 4. 3rd edit.) 

Q. — Who may make a will, and what persons are incapable of making 
a will ? 

A . — All persons except the following may make a will : An infant, a 
feme covert, with certain exceptions ; a trait oi* ; a felon against whom 
sentence of death is recorded ; an idiot ; a lunatic (except during a lucid 
interval) ; those mentally imbecile, whether occasioned by great age or 
drunkenness or other cause. A person who is born deaf, dumb, and blind, 
cannot make a will, though blindness or deafness alone (a) will not render 
a person incapable : (Hayes & Jarm. Cone. Wills. 81 et seq., Gth edit. ; et 
infra.) 

Q. — A, and B. are seised in fee of three estates, numbered 1, 2, 3. 
They hold the estate No. 1 as tenants in common ; the estate No. 2 as 
joint tenants ; No. 3 as coparceners. Can A. and B., or either of them, 
by will devise their undivided shares in these three estates, or any, and 
if any, which of them ? 

A. — A, or B. may devise his undivided share of either the estates held 
in tenancy in common or coparcenery (Nos. 1 and 3) ; for they have a 
several, though undivided interest. Joint tenants (No. 2), while they 
continue such, cannot devise their interest in the estate, for there is the 
right of survivorship existing between them. But should one joint tenant 
at any time before his death become possessed of the whole estate or of a 
separate and divided share by survivorship, partition, or otherwise, the 
devise would pass the interest, no matter when the will was made ; (Hayes 
& Jarm. Cone. Wills, 91, &c., Gth edit.) 

Q. — When, and of what property, may a married woman make a 
will? 

A. — She may, if of full age, make a will of property settled to her 


(a) As to the capacity of a deaf and dumb testator, see He Francis Owston TG L T 
jp. N. S.868.) ^ ‘ * 
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separate use, or over wliich site has a general power of appointment ; or 
of goods vested in her as executiix ; or of her personal estate with the 
assent of her husband ; or of the property declared by the 33 & 34 
Viet. c. 93, to be her separate property. She may also make a will if 
her husband is banished for life ; or, it seems, during the time he is 
transported for a term of years ; or if she has obtained a protecting order, 
or has had a judicial separation decreed under the Divorce Act : (see Hayes 
<fe Jarm. Cone. Wills. 82, 1G8, 6th edit. ; Taylor v. MeadSy 12 L. T. Eep. 
N. S. 6.) 

Q - — What power (if any) of disposition by will has a wife dying in her 
husband’s lifetime over real estate belonging to her absolutely, and not 
the subject of any settlement ? 

A.— If she has no power of appointment over it, and it is not settled 
to her separate use, she cannot dispose of it by will. 

(. — A lady under her marriage settlement has a power of appointing 
her property by will in the event of her husband surviving her, and has 
made such a will in favour of her own relations. If she were to call on 
you after her husband’s death for advice generally in her affairs, what 
should you say to her as to her will ? 

-d. — In such a case I should advise her that her will was inoperative as 
to the appointment, as powers are most strictly construed, and that she 
must make a fresh will. 

Q , — When was the Act for the amendment of the law with respect to 
wills passed, and from what day does it take effect ? 

A. — The Act for the amendment of the law with respect to wills was 
passed in JuW, 1837, and takes effect from the first day of January, 1838 : 
(1 Viet. c. 26, s. 34.) 

Q- — What well-known rules of law have been made to give way to the 
testator’s intention by the Wills Act, 1837 ? 

A . — That a general devise of lands did not include leaseholds, and a 
general devise or bequest of real or personal estate, real or personal estate 
subject to a general power of appointment, or trust estates. That a fee 
simple cannot pass without words of limitation. That “ dying without 
issue ” meant an indefinite failure of issue. That all devises and bequests 
lapsed by death of devisee or legatee in lifetime of testator. 

Q. — State the mode in which a will is required to be executed by the 
Act, 7 Will. 4 & 1 Viet. c. 26, for the amendment of the law relating to 
wills ; and has any further alteration been made ? 

A. — The 1 Viet. c. 26 enacts that the will must be signed at the foot 
or end thereof by the. testator, or by some person in his presence and by 
his direction. And the signature must be made or acknowledged by the 
testator in the presence of two or more witnesses present at the same 
time, and such witnesses must attest and subscribe the will in the presence 
of the testator : (sect. 9.) 

The strictness with which the court construed the words at the foot 
or end thereof” caused many wills to be rendered invalid. An Act was 
therefore passed to remedy this, and it provides that the will shall be 
valid if not strictly signed at the foot or end, provided it is apparent on 
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the face of the will that the testator intended to give effect by his 
signature to the writing signed as his will. But the signature wiU not 
give effect to any disposition which is underneath or follows it, &c. : (see 
15 & 16 Viet. c. 24.) 

Q. — What are the proper solemnities to be observed on the executiott of 
a will by a testator who is blind ? 

A . — In addition to the usual foi*malities it is desirable, though not at 
/aw; necessary, that the will should be read over to the testator, and when 
the witnesses attest the will they must be in such a position that the testa- 
tor, if not blind, could see them : (Hayes & Jarm. Cone. Wills, 14, 16, zn 
uotisj 6th edit.) 

— ^Who ought not to be an attesting witness to the execution of a 
will ? (a) 

A , — No person should attest the execution of a will to whom, or to 
whose wife or husband, any beneficial interest is given (except a charge for 
payment of debts), otherwise the gift will be void, but the person attesting 
will be a good witness : (1 Viet. c. 26, s. 15.) Nor does the incompe- 
tency of the witness at the time of execution, or subsequently, invalidate 
the will : (sect. 14.) 

Q. — Can a person be admitted as a witness to prove the execution of 
a will, or the validity of it, who, or whose wife or husband, takes a bene- 
ficial legacy under the will ; and will she or he be entitled to the legacy 
or not ? 

A . — The gift will be void, but this does not prevent the person to 
whom, or to whose wife or husband, the legacy is given, being admitted 
to prove the execution or validity of the will ; (1 Viet. c. 26, s. 15.) 

j. — What is the effect of a legacy to a child of an attesting witness ? 

A . — The legacy is good, as the 1 Viet. c. 26, s. 1 5, does not apply in 
this case : (see Hayes & Jarm. Cone. Wills, 46, &c., 6th edit.) 

Q . — testator by his will devises property to his wife, and by a codicil 
thereto, to which she is a witness, confirms his will ; will the devise to the 
wife be void ? 

A . — The devise will be good, provided the wife did not also attest the 
vfiAi {Denne v. Wood, 4 L. J. O. S. 57); so, vice versa, when a will 
attested by a legatee is afterwards republished by a codicil attested by 
other witnesses, the gift of the legatee is made good : (see Gurney v. Gvz ney, 
6 Drew. 208 ; Anderson v. Andirsoiiy L. Eep. 13 Eq. 381.) 

Q . — Is there any, and what, valid objection to an executor or creditor 
being an attesting witness to the execution of a will ? 

A . — No person on account of his being appointed executor of a will 
is thereby rendered incompetent to be admitted as a witness to prove 
its execution. A creditor may also attest the execution of a will, 
although there may be a charge for payment of debts: (1 Viet. c. 26 
88. 16, 17.) 


(«) Also asked thus : In giving written instructions to a testator for the execution 
of his will, would you feel it necessary to caution him against applying to any and 
what class of persons as attesting witnesses, and why ? 
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Q, — Previously to January, 1838, liow many witnesses were required 
to a will of real estate, and how many to a will of personal estate ; and 
what is the present law in regard to each ? 

A. — The Statute of Frauds required three witnesses at least to a will 
of real estate ; but none were necessary in the case of a bequest of 
personal estate ; by the 1 Viet. c. 26, s. 9, however, two or more 
witnesses are required in the testamentary dispositions of both descrip- 
tions of propei*ty : (Will. R. P. 206, 18th edit. ; Brow. B. P. Stats. 
200, &c.) 

Q. — Does the Wills Act contain any, and what, provision as to the 
exercise by will of powers of appointment ? 

A. — The Act (sect. 27) provides that if a will is executed as required 
by the Act it will pass all property over which the testator has a power 
of appointment by will, unless a contrary intention appear. 

Q . — What attestation is requisite to the valid execution of a will and 
if a form of attestation be subscribed, what should that form be ? 

A. — The 1 Viet. c. 26, requires the will to be attested by two or more 
witnesses present at the same time, who are to attest and subscribe the 
will in the presence of a testator, but no form of attestation is necessary ^ 
(sect. 9.) 

A form of attestation is, however, invariably used, which runs thus : 

Signed by the said A. B., the testator, as and for his last will and 
testament, in the presence of us, present at the same time, who in his 
presence (in the presence of each other), (a) and at his request, have 
hereunto subscribed our names as witnesses. Also, if a form is not used,- 
the Probate Court will require an affidavit that the will was executed 
properly before they grant it probate : (Hayes & Jami. Cone. Wills, 121,, 
&c., 6th edit.) 

Q . — Transcribe the form of attestation to a codicil, 

A. — Signed by the said testator as and for a codicil to his will, in the- 
presence of us, present at the same time, who, in his presence, at his- 
request, have hereunto subscribed our names as witnesses.” 

Q , — Is it requisite that the testator see the witnesses attest the will ? 

A. — It must be attested in his presence, but it will satisfy the Act if 
the testator be in such a position that he might have seen the witnesses 
attest the will if he chose to look : (see Hayes & Jaim. Cone. Wills, 1 6, 
17, 6th edit. ; Ld. St. Leonards’ Handy Book, 149, 6th edit.) 

(2. — Must all the witnesses sign their names in the presence of each 
other ? 

A , — The 9th section of the Wills Amendment Act does not, it will be 
seen, require this, but it will not be prudent, in any case, that either of 
the witnesses should leave the room until every requisition of the Act is 
complied with : (AUn. Wills & Adms. 75, 2nd edit. ; Hayes & Jarm., 
uhi 8up » ; Sug. B. P. Stats. 836.) 

Q. — If alterations are made in a will previous to the signing, what 
precautions would you use with respect to them ? 


(a) These words are not necessary, and had better be omitted. 
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A. — ^Alterations in a will previous to executing it should, as a proper 
precaution, be marked in the margin by the testator and witnesses, and 
referred to in the attestation clause : (1 Viet. c. 26, s. 21 ; Sug. R. P. 
Stats. 341, 347.) Indeed, important alterations, if not noticed in the 
attestation clause, must be proved to have existed in the will before 
execution : (Prob. Rules, 187)8, r. 9.) 

Q. — ^What is necessary if the testator makes alterations after signing ? 

A. — The will must be re-executed; but the will with such alterations 
will be deemed duly executed if the signature of the testator and the 
subscription of the witnesses be made in the margin or on some other 
part of the will opposite or near the alterations, or at the foot or end of or 
opposite a memorandum referring to such alterations and written at the 
end or some other part of the will: (1 Viet. c. 26, s. 21 ; Sug. R. P. 
Stats. 347.) 

Q. — Is a will un attested under any circumstances valid ? 

A . — The wills of soldiers on active service, and seamen at sea, with the 
exception of petty and non-commissioned officers of the navy or marines, 
and seamen and marines in the navy, &c., as to their pay, (fee. (see 1 Will. 
4, c. 20 ; 28 fr 29 Viet. c. 71), are valid although unattested, and they 
may even make nuncupative wills: (see 1 Viet. c. 26, ss. 11, 12; Brow. 
R. P. Stats. 204, 205, and notes. )(a) 

Q* — How can the revocation of a will be now effected 

A, — By marriage ; or by another wdll or codicil duly executed, or by 
some writing, declaring an intention to revoke the same, and executed in 
the manner in which a will is required to be executed, or by the burning, 
tearing or otherwise destroying the same by the testator, or by some 
person in his presence and by his direction, with the intention of revoking 
the same : (1 Viet. c. 26, ss. 18, 20.) 

1. — How may a revoked will or codicil be subsequently revived ? 

A. — Only by re-execution, or by a codicil duly executed, showing an 
intention to revive the will. And if the will is partly revoked and after- 
wards wholly revoked, and then revived, such revival does not extend to 
that portion which was in the first instance only partly revoked, unless a 
contrary intention appears : (see 1 Viet. c. 26, s. 22.) 

— State the effect of marriage upon the will of a man before and 
since the 1 Viet. c. 26. 

A, — Before this Act, maniage alone of a man did not revoke his will ; 
the law required marriage and the birth of a child to do this. Now, 
mamage revokes the will of a man as well as of a woman ; except it be 
a will made in pursuance of a power of appointment, when the estate 
thereby appointed would not, in default of appointment, go to his real 
or personal representatives : (see sect. 18; Brow. R. P. Stats. 207.) 

Q. — A widower makes a will, leaving all his real and personal estate to 

(a) But the Board of Trade may refuse to deliver the wages or effects of any 
deceased merchant seaman to the person claiming them under a will made on board 
ship unless the will is in writing, signed or acknowledged by the testator in the 
presence of the master or first mate : (17 & 18 Viet. c. 104.) 
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an only child (a daughter), and afterwards marries again. On his dying 
without making any further will, and leaving the above daughter and his 
wife, and a son and daughter by her, him surviving, how do his real and 
personal estate go ? 

A. — The will is revoked by the subsequent marriage, and his real estate, 
subject to his widow’s dower (if any), descends to the son, whilst the widow 
takes one-third of the personalty, and the remainder is divided equally 
amongst his three children. 

Q. — What effect has a codicil properly executed under the 7 Will. 4 & 

1 Viet. c. 2(), on a will made previously, which would have been good as 
the law then stood, but not so under this Act ? 

A. — Although a testamentary instrument is not properly executed or 
attested, yet if it is clearly referred to by one of later date, properly 
executed and attested, it will be operative, and no particular form of ex- 
pression is necessary : (Sug. R. P. Stats. 339.) Therefore in the question 
put, the will will be operative if referred to in the codicil. 

Q . — Is a will made before marriage, and consequently thereby revoked, 
revived by a codicil made after marriage giving legacies, but not referring 
to the will otherwise than by the introductory words, “ This is a codicil 
to my will ? ” 

A . — If the will and codicil are written on the same paper, or if it can 
be shown that the testator never made any other will (for which purpose 
parol evidence is admissible) the reference in the codicil to the will will 
be sufficient to set up and revive the will ; but, in the absence of such 
proof, the reference would be too vague for this purpose : (see Alle/f v. 
Ma(ldoclc,^ \ L. T. Rep. N. S. 359; Sug. R. P. Stats. 339 ; Ld. St. Leonards’ 
Handy Book, 151.)(a) 

Q. — State the effect as to revocation by any conveyance or act done 
relating to Ihe estate disposed of, not being in itself an act of revocation, 
subsequently to the execution of the will. 

A. — If the testator, after disposing of his property, real or personal, 
by his will subsequently conveys or parts with such property, the will 
is necessarily revoked : (see Moore v. Raisebecky 12 Sm. 123, 139, and 
see 1 Viet. c. 26, s. 23 ; Brow. R. P. Stats. 210.) And formerly, if 
the testator had repurchased such property, it would not have passed 
under the will without a republication ; now, however, a will speaks from 
the death, and passes all his property : (see sects. 3, 23 ; Brow. R. P. 
Stats. 195, 210.) 

Q. — Will a mortgage in fee operate in law and equity as a revocation 
of a will made previously ? 

A . — It will operate as a revocation to the amount of the charge only ; 
(see 17 & 18 Viet. c. 113.) 

Q. — On what words or expressions in a will of real property, and on 
what other circumstances will depend the question whether or no real 


(a) And it seems that if the will is revoked by actual destruction, as if it be burnt, 
a codicil clearly referring to it cannot revive it as a will in writing, within the 9th 
section of the 1 Viet. c. 26 : {Rogers et al, v. Goodenough et al.^ 5 L. T. Rep. N. S. 719 ; 
see also Newton v. Newton^ ib,, 218.) 
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estate purchased after the date of the will passes under the devises 
in it ? 

A, — The after-acquired property will pass under the will, for the will 
speaks from the death, unless a contrary intention appears (1 Viet c. 23, 
ss. 3, 24) ; as where the devise was of al] the estate of which I am now 
seised,” clearly showing a reference to the date of the will. So if the 
devise be specific, as of all my Q. H. estates in E.” and there be no 
residuary devise, other property or additions cannot pass by the will : 
(^JVebb V. Bifncjj 1 K. & J. »580.) 

Q. — B., owning 500 acres of freehold land in fee simple, quarrelled with 
his eldest son and heir, and on the 13th June, 1830, made a will devising 
generally “ all his real estate, whatsoever and wheresover,” to his youngest 
son. He lived but ten years more, during which he bought the Fransham 
estate of 12(M) acres, and died in 1840 without having been reconciled to 
his eldest son, or having touched or added to his will in any way. How 
did his real estate devolve ? 

A. — The Fransham estate, purchased by the testator after the date of 
his will, devolves on his eldest son as heir-at-law, as the Wills Act (1 Viet. 
<j. 23), which provides that after-acquired projierty shall pass under a 
general devise, does not apply to wills executed before the 1st day of 
January, 1838. His second son takes merely his real estate at the time of 
making his will. 

Q. — Suppose a will to devise all the testator’s real estate, and the 
testator, after executing his will, purchase or acquire a freehold estate, 
and do not subsequently re-execute his will or make any devise of such 
estate, to whom upon his death will such after-purchased or acquired 
estate descend ? 

A. — To the devisee, and not to the heir, as would have been the case 
before the 1 Viet. c. 20, ss. 8 and 24. 

Q. — A testator by his will gives all his ‘'land ” to his son John. He 
dies possessed of freehold, copyhold, and leasehold properties. Which of 
these will pass to his son John, and why ? 

A. — They will all pass, as by sect. 26 of the Wills Act (1 Viet. c. 26) a 
devise of land includes the customary copyhold and leasehold estates of 
the testator as well as freehold estates, unless a contrary intention appear 
in the will. 

Q. — If the testator do not name any executor of his will, who would 
be entitled to probate ? 

A. — The court, in the exercise of its discretion, considers the right to 
administration to follow the right to the property. In the case, put, 
therefore, administration cum testamento annexo would be granted to the 
residuary legatee in preference to the next of kin : (AUn. Wills, 106, 107, 
3rd edit.) 

Q. — In what court or registry should a will of personalty be proved, 
where the testator leaves bona notabiliay in different districts ? 

A. — Formerly, if the testator left bona riotabilia, or chattels, to the 
value of bl. in two distinct dioceses within the same province, the will 
must have been proved in the Prerogative Court of that province. But 
now it may be proved in the district registry wherein the testator had at 
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the time of his d eath a fixed place of abode : and such probate has effect 
over the"peridnar estate of the deceased in aW parts of England ; or it may 
be proved in the principal registry : (see 20 & 21 Viet. c. 77, s. 46 ; 
Coote’s Prob. Pr. 7 et seq., 6th edit.) 

Q . — ^If a testator dies leaving personal property in France, India, and 
Canada, and not transferable in England, are such assets liable to probate 
and legacy duty ? 

A. — Probate duty is not payable in respect of personal estate which, at 
the time of the testator’s death, was in a foreign country, though he dies 
in England, and though the executors afterwards bring the property here 
(^Attorney -General v. Diamond, 1 Oro. & J. 356); but the assets would be 
liable to legacy duty : (/2e Ewin, Ih. 151.) 

Q . — Define the difference between probate duty, legacy duty, and 
succession duty. 

A, — Probate duty is an ad valorem duty payable to Government on 
assets which at testator’s death are within the jurisdiction of the Probate 
Court. Legacy or succession duty is a percentage tax also payable to 
Government upon the clear benefit the legatee or successor derives from 
the legacy or succession. 

Q — What is the meaning of a lapsed legacy,” and in what instance 
does a legacy not lapse ? 

A, — ‘‘A lapsed legacy ” is one that fails, as in case of the death of the 
legatee in the testator’s lifetime. A legacy does not lapse where it is 
given to a child or other issue of the testator who dies leaving issue living 
at the testator’s death, unless a contrary intention appears in the will : 
(1 Viet. c. 26, s. 33.) 

Q. — Are there any cases in which the interest of a devisee or legatee 
does not lapse by their death in the lifetime of the testator ? And give 
instances. 

A. — Yes : 1. Where the devisee of an estate tail, or quasi entail, dies 
in the testator’s lifetime, leaving issue inheritable under such entail, living 
at the testator’s death. 2. Wliere a child or other issue of the testator 
is the devisee or legatee (not being for life merely), and dies in the testator’s 
lifetime leaving issue living at the testator’s death, unless in either case a 
contrary intention appears by the will : (I Viet. c. 26, ss. 32, 33.) The 
interest goes in such case in such manner as if such deceased issue had 
survived the testator. 

Q. — John Careful died in 1840 seised of three freehold estates, called 
respectively Longacre, Westlands, and Overton ; he had devised Overton 
to his son William in,fee, Longacre to a nephew in fee, and the residue of 
his property to his son John m tee ; all the cle>ris^ died in his lifetime 
leaving issue at his decease. How did the estates devolve ? 

A. — The devise of Longacre to the nephew lapses, and it falls into 
the residue with Westlands, which, with Overton unless a contrary inten- 
tion appears in the will, will not lapse, but will descend in the same 
manner as if the sons William and John respectively had survived their 
father, the testator : (1 Viet. c. 26, s. 33.) 

Q. — A. testator, having three sons, devised lands to his youngest son in 
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fee. The youngest son died before the testator, leaving two daughters 
and no son. To whom, on the death of the testator, would the land go ? 

State the reason for your answer ? • -u • 

A. — The land will go to the two granddaughters as representing their 
parent, if the son had not disposed of it by his will, for, as above stated, 
there is no lapse in such a case : (see references, sup.) 

Q. — A testator leaves a legacy to his son, and a legacy to a nephew. 
Both die before the testator, leaving children. Do the legacies lapse ? 
and if not, to whom are they respectively payable ? 

A. — The legacy to the son will not lapse, but form part of his personal 
estate, and will be distributable amongst his widow and children, unless 
he leave a will disposing of the legacy thereby, (a) The legacy to the 
nephew will lapse and fall into the residue, if one ; if none, it will go to 
the testator’s next of kin : (1 Viet. c. 26, s. 33 ; Hayes & Jarm. Cone. 
Wills, 73, 107), 6th edit.) 

Q. — An owner in fee simple devises two estates specifically, and leaves 
the residue of his real and personal property to B., 0 ., and D. as tenants 
in common. B. dies during the testator’s lifetime. What becomes of 
his share? 

A. — B.*s share of the two estates specifically devised lapses (he not 
being a son or other issue of the testator leaving issue at testator’s death), 
and falls into the residuary devise ; his share in the residue also lapses, 
but goes to the heir and next of kin respectively of the testator : (see 
Ackroyd v. Suiithson, L. 0. Eq., vol. 1.) 

Q. — What is the construction of the words “ die without issue ” in a 
devise or bequest of real or personal estate ? 

A. — These words are construed to mean a want or failure of issue in 
the lifetime or at the death of such person, and not an indefinite failure 
of issue, unless a contrary intention appears by reason of his having a 
prior entail, or a preceding gift (not implied from such words) of an 
entail to him, or his issue; (1 Viet. c. 26, s. 29 ; Will. E. P. 216, 13th 
edit.) 

Q . — ^Portions given to arise out of lands to be paid at twenty-one or 
marriage. The object dies under twenty-one without having been manied. 
What becomes of the portion ? The same question as to a legacy of 
personalty. 

A. — The portion to arise out of the land will not be raised, but sinks 
into the reaTSstateTaTIEe^’m^-'l^^ to the leyatee 

personally. The legacy to be paid out of the personalty, however, will 
not lapse, but be payable to the representatives of the deceased legatee ; 
{Parker v. Hodgson, 4 L. T. Eep. N. 8. 267 ; Gold. Eq. 190, 191, 4th edit. ; 
2 Sm. Comp. 1162, 4th edit.) 

Q. — ^Will a lapsed devise of real estate go to the residuary devisee of 
real estates, if any, or to the testator's heir ? 

A. — It will fall into and form part of the general residuary estate, and 

— , I , — — ■■■ ■ - ■ - 

(a) If the son leaves a will, probate duty must be paid on the amount twice : once 
under the father’s will, and once on the son’s will ; CExot's. of Perry, deceased, v The 
Queen, L. Rep. 4 Exch. 27.) 
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pass accordingly, unless a contrary intention appears ; but if there be no 
devise of the residue, it will go to the heir-at-law as formerly : (1 Viet, 
c. 26, s. 24 ; Sug. R. P. Stats. 367 ; Brow. Stats. 211.) 

Q. — ^A. by will devises his estate called Blackacre to B., and gives the 
residue of his real estate to 0. B. dies in the testator’s lifetime. To whom 
will Blackacre go ? 

A , — To C. ; since the 1 Viet. c. 26, s. 24. 

Q. — When will trust and mortgaged estates pass under a general devise, 
and when not ? 

A. — Trust and mortgaged estates will pass under a general devise of all 
the testator’s estate, unless a different intention can be collected from the 
context of the will. Complicated limitations of the property would show 
a contrary intention. So if the testator charge his estates with the pay- 
ments of debts or legacies, trust and mortgaged estates will not pass : (see 
Lord Brai/hrooJce v. Imhip, 8 Ves. 496; Burt. Comp. pi. 611 ; Hayes & 
Jarm. Cone. Wills. 292, n., 6th edit.) With respect to persons dying 
after 31st December, 1881, trust and mortgaged estates will, by 44 & 45 
Viet. c. 41, s. 30, devolve on the personal representative notwithstanding 
any devise of the same. 

Q . — Before the Wills Act, 1837, what doubts frequently arose on 
devises to trustees, and how have such questions been settled by this 
statute ? 

A, — From a want of acquaintance on the part of testators with the 
Statute of Uses, great difficulties frequently arose in determining the 
nature and extent of the estates of trustees under wills. In doubtful 
cases the leaning of the courts was to give to the trustees no greater 
estate than was absolutely necessary for the purposes of their trust. But 
this doctrine having been found inconvenient, provision was made by the 
Wills Act (7 Will. 4 & i Viet. c. 26, ss. 30 and 31), that no devise to 
trustees or executors, except for a term or a presentation to a church, 
shall pass a chattel interest, and that trustees under an unlimited 
devise, where the trust may endure beyond the life of a person 
beneficially entitled for life, take the fee : (see Will. R. P. 219, 13th 
edit.) 

Q. — A testator devised land held in fee simple to A. in fee, and devised 
trust estate vested in him to B. The testator afterwards contracted to 
sell the land, but died before executing the conveyance. By whom can 
a valid and effectual conveyance be made to the purchaser ? 

A. — It was formerly held that a devise of trust estate did not include 
constructive trusts, but the M. R., in the case of Lysaght v. Edwards 
(2 Oh. Div."499), decided that constructive trusts passed under a devise of 
trust estates. B. must therefore convey the legal estate, and the executor 
must join to give a valid discharge for the purchase money : {Eaton v. 
Sanxter, 6 Sm. 517.) In case of persons dying after 31st December, 
1881, the executor alone could conve}^ : (44 & 45 Viet. c. 41, s. 30.) 

Q. — In wills made before the Act 1 Viet. c. 26, mention some of the 
expressions, not being words of limitation, which were held to confer a fee 
simple. 


A A 
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A , — The following expressions were held to confer a fee evpn before the 
1 Viet. c. 26 ; a devise to one in fee simple, or to him for ever, or to him 
and his assigns for ever : or by a devise of all the testator’s estate, or 
property, or inheritance, and the like: (Will. R. P. 21o, 13th edit. ; Burt. 
Oomp. pi. 286-290.) 

Q. — Suppose, before the Act 1 Viet. c. 26, a house was devised to the 
use of A. and his heirs upon trust for B., and in a deed a limitation in the 
same words. What estates do A. and B. respectively take under the deed 
and will? 

A. — Even before the Act 1 Viet. c. 26, it seems to have been laid down 
that a devise to a trustee (A.) and his heirs, in trust for another (B.) 
without words of limitation, gave the trustee the legal fee, and the cestui 
que trust the equitable fee : (see cases cited 2 Jann. Wills. 177, 1st edit.) 
In a deed, however, A. would take the legal fee, and B. an equitable 
estate for life only : {Holliday v. Overton, 21 L. .1., N. S., 769.) 

Q . — Devise to B. after the death of A. ; does A. take any and what 
estate ? ' — 

A . — If B. is a stranger, no estate will arise to A. by implication. Had 
it been a devise to the testator s heir after the death of A., then A. would 
have had an estate for life by implication :( v. Sheldon, L. 0. 
Conv. 541, 2nd edit. ; Jarm. Wills. 497, 498, 3rd edit.) 

Q . — Give in the most brief form of words a devise of a freehold estate, 
say Blackacre, in fee, by A. to B. Are words of inheritance absolutely 
necessary ? How may they be dispensed with ? 

A. — The briefest form would be simply to say, I devise my freehold 
estate, called Blackacre, to B. ’ The 1 Viet. c. 26, enacts that where 
any real estate shall be devised to any person, without any words of limi- 
tation, such devise shall be construed to pass the fee simple, or other the 
whole estate or interest which the testator had power to dispose of by 
will in such real estate, unless a contrary intention shall appear by 
the will : (sect. 28.) Words of limitation are, however, in practice, still 
used. 

Q . — Will a fee simple pass by will to the devisee without words of 
limitation ? and, if it will pass, cite the authority for your answer ? 
Would it be the same if the testator made his will in 1801, and died in 
1857 ? 

A. — A fee simple wdll, as just shown, pass by will, without words of 
limitation : (1 Viet. c. 26, s. 28.) But this Act only applies to wills made 
after the 1st January, 1838; therefore, if the testator’s will wslS made 
before 1838, although he died after that time, this Act will not apply : 
(see sect. 34 ; Brow. R. P. Stats. 216.) 

Q . — Testator was entitled to freehold estates, paH of which he pur- 
chased ; over other part he had a general power of appointment, and over 
the remainder he had only a power of appointment in favour of particular 
persons. He made a general devise (since the Wills Act) of all my real 
estate ” to individuals, which included the particular persons. Did the 
devise operate upon all or which of the estates ? 

A. — The devise would operate upon the estates purchased, and upon 
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that over which testator had a general power of appointment : (1 Viet. c. 
26, s. 27.) 

Q, — ^What does a general devise of real estate comprise under the 
present law ? How far is the point affected by the devise being either 
upon trust for sale, Or subject to the payment of debts and legacies, or any 
other charge ? 

A, — It not only comprises all lands of the testator and those over which 
he has a power of appointment, but leaseholds and trust estates, (a ) unless 
a contrary intention appear ; but a devise upon trust for sale, or charged 
with debts and legacies, would prevent trust estates passing under it : 
(Lord BrayhrooJce v. Tnskip, 8 Ves. 435 ; Hawkins on Const, of Wills, 
35, 36.) ’ “ ~ 

Q. — A. devises lands to B., who is his heir-at-law. Does B. take by 
descent or purchase, and has the law on that subject undergone any and 
what recent alteration ? 

A. — Under the old law, a devise by a testator to his heir-at-law would 
have been void, the heir in such case taking by descent. But by 
the 3rd section of the 3 & 4 Will. 4, c. 106, the heir in such a case 
is to take by purchase and not by descent : (see Will. B. P. 220, 13th 
edit.) 

Q. — Suppose a testator to have devised his lands away from his eldest 
son and to have directed by his will that his eldest son should not be his 
heir, would this declaration have any, and if any what, effect ? Give a 
reason for your answer. 

A . — It would not have any effect ; it would not prevent the heir taking 
the property in case of lapse. The reason is that the heir can only be 
disinherited by words substituting some other person for him : (Gardner v. 
Sheldon, L. C. Conv. 541, 2nd edit. ; Hall v. Warren, 5 L. T. Rep. 
N. S. 190.) 

Q. — A testator seised in fee of lands, and also of the tithes of them, 
devises the lands without expressly including or showing his intention to 
include the tithes. Will the latter pass to the devisee of the land ? 

A , — The ownership of both tithes and the lands out of which they 
issue by the same person will not have the effect of merging the one in the 
other ; consequently, they will not pass under the devise of the lands, unless 
indeed they may have been merged under the Tithe Commutation Act ; 
(Will. R. P. 348, 13th edit.) 

Q. — K gentleman, a widower, having real and personal estate, makes 
his own will in these terms : ‘^I give my real estate to my eldest son A. 
and his sons in successmn for ever ; I give my personal estate to my right 
heirs in equal shares as tenants in common.'’ He dies leaving three sons 
and two daughters. Give the construction of this will. 

A. — The gift of the real estate creates an estate tail male in A. The 
bequest of the personal estate in the terms mentioned will, it seems, give 
the property to the testator’s children equally, as the context explains who 


(a) Trust estates will vest in the personal representative in case of persons dying 
after Slst Deo. 1881 : (44 & 45 Viet. o. 41, s. 30. 
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are intended by the use of the word heirs,” and takes it out of its 
ordinary significance : (see 2 Jarm. Wills, 73-75, 377, 3rd edit.) 

Q . — A testator devises real estate to A. for life, with remainder over to 
A.’s first and other sons successively in tail male, with remainder over to 
testator^s own right heirs. Under such a devise, when does the ultimate 
remainder become vested in the heirs of the testator, viz., at his (the testa- 
tor’s) decease, or at the time of the failure of the prior limitations ? 

A . — The ultimate remainder becomes vested at the testator’s decease : 
(1 St. 0. 323, 8th edit.) 

Q. — A. by his will dated in 1850 devises Blackacre to his daughters 
0. and D. as tenants in common, and Whiteacre to his nephews E. and F. 
as tenants in common, and devises all the rest of his real estate to his 
second son X. D. dies in the lifetime of the testator, leaving a son G. ; 
and F. also dies in the lifetime of the testator, leaving a son H. The 
testator dies leaving surviving him 0., E., G., H., X., and his eldest son Y., 
his heir-at-law. To whom do Blackacre and Whiteacre respectively pass, 
and why ? 

A . — Unless a contrary intention appears in A.’s will, D.’s share of Black- 
acre will not lapse, but will go to her son G. (subject to her husband’s, if 
any, curtes}’’, and if no husband subject to her not having disposed of it by 
her will), who would be tenant in common with 0. (Wills Act, s. 33), as D. 
being a child of the testator leaving issue living at his death, there will be 
no lapse. F. being a nephew onl 5 \ his share of Whiteacre will lapse and 
will go to the residuary devisee, X., who would be tenant in common of the 
estate with 0., the surviving nephew. 

(2- — If Blackacre were wished to be devised to B. in trust for two infant 
children in moieties, but so that in case of the decease of one before the 
testator the surviving child is to take the entirety — how is that to be 
accomplished ? 

A . — The property should be devised to trustees in trust for the two 
infant children as tenants in common, with an executory devise over to 
the survivor and his issue in case one of them should die before the testator. 
This would give them equal moieties in Blackacre with cross-remainders 
between them : (see Burt, Comp. (>70; 1 St. 0. 35, &c., 8th edit.) 

Q , — ^An estate, consisting partly of freehold and" partly of leasehold, is 
devised to A. for life, with remainder to B. for life, with remainder to the 
heirs of the body of A. What interest does A. take in the freehold and 
leasehold respectively ? 

A . — A. will take an estate tail in the freeholds under the rule in 
^^helleys case ; subject, of course, to B.’s life estate : (see Will. B. P. 255, 
ISth edit.) As to the leaseholds, the rule in Shelleifs case does not 
apply, but A. will take them absolutely, subject, however, to B.’s interest 
in cavse he survives A. ; {Leventhorpe v. Ashhie, L. C. Conv. 700 ; Burt, 
Comp. 954.) 

Q, — A testator devises and bequeaths all his residuary real and personal 
estate to your client for his life, with remainder to his issue and their 
heirs ; what estate does he take in the realty and personalty respectively ? 
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An — As in devises of real estate the word “ issue ” is primd facie a word 
of limitation, A. takes an estate tail in the realty : (Itoddy v. Fitzgeraldy 
6 H. of L. 823.) But it is not so in deeds of personalty, in which he will 
take an estate for life only : {Ex parte Wynch, 5 De Q-. M. & G. 188.) 

Q. — If a will devises property to A. for life, with remainder to B. 
for life, with remainder to B.’s first and other sons successively in tail, 
and B. dies between the making of the will and the death of testator, 
what effect would that death have on the devises, and how would the 
property go ? 

A , — It would seem that B. takes an estate tail, the word sons being 
equivalent to words of limitation (see Rohmson v. Robinson, 1 Burr. 38) ; 
but that is not material in this case. If B. leaves any sons living at the 
testator’s decease, they will take the estate subject to A.’s life estate : 
(Jarm. Wills, ch. 38, vol. 2 ; Hayes & Jarm. Gone. Wills, 72 et seq*, 
6th edit.) 

Q. — Where a testator bequeaths property or money to be divided 
equally between his brothers and sisters, and the children per stirpes of 
any brother or sister who may die in his lifetime, will the children of a 
brother who had died before the date of the will participate ? 

A. — It was so held by Vice -Chancellor Malins in Adanis v. Adams 
(L Eep. 14 Eq. 246), but the“cases*lj*e not consistent.' Probably the true 
rule is that pointed out by James, L.J., when V.O., in Re Hotchkiss (8 
Eq. 643), that the children will take where there is an immediate gift to 
them, but not where they are merely substituted for their parent. 

Q. — State shortly the usual form of a will of a married man with a 
family engaged in business, entitled to freehold property and personalty, 
and the proper provisions, 

A . — An immediate legacy should be given the wife, and any specific or 
pecuniary legacies that may be desired ; the remainder of the property 
should be devised to trustees upon trust to sell and to invest proceeds, 
after payment of debts and legacies, in such stocks, &c., as may be 
desired, and upon trust to pay interest, &c., to wife for life or remarriage, 
with power of appointment amongst the children, or in default equally 
amongst them, for separate use of daughters. Powers of advancement 
(with consent of wife whilst living) to the extent of half presumptive 
shares, and power of maintenance, should also be given. Power to carry 
on the business should be inserted when desired. Trust estates should be 
devised, and a power to appoint new trustees should be inserted. The 
wife should be appointed guardian to any of the infant children. 
Executors should be appointed, and the will executed in the presence of 
two disinterested persons, and properly attested. 

Q. — ^What provisions formerly contained in a well-drawn will may be 
dispensed with in ordinary cases since the statutes 22 & 23 Viet. c. 35, 
and 23 & 24 Viet. c. 145 ? 

An — Where the estate is devised subject to payment of debts and 
legacies — 

A power of sale is now given by sect. 14 of first Act. 

A power to give receipts is now given by sect. 23, ih. 
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Trustee indemnitj clauses need not now be inserted : (sect. 81, ih.) 

Powers of investment are given by sect. 32, th. 

Under the latter Act (Lord Oranworth’s) it is sufficient to give trustees 
a power of sale and exchange, when the Act gives them all usual powers 
connected therewith : tPart 1 of the Act.) 

A power of maintenance is given by sect. 26. 

A power of appointing new trustees is given by sect. 27. 

And a power to executors to compound debts is given by sect. 30. 

Fuller provisions are substituted by 44 &: 45 Viet. c. 41, ss. 31-37 and 
43, in respect of instruments coming into operation after 31st December, 
1881, sections 11 to 30 of Lord Gran worth’s Act being repealed as to 
these. 

Q. — ^What is a vested and what a contingent legacy ? 

A. — A legacy is said to be vested when the words of the testator convey 
a present or immediate interest to the legatee in the legacy ; but if the 
legacy is only given on the happening of some contingency, as if the 
legatee attains twenty-one, it is contingent, and if the legatee dies before 
that age, the legacy lapses : (Holth. L. D. 2nd edit. ; Matt. Exors. 184, 
2nd edit.) 

Q. — A. by his will gives and bequeaths a legacy of 200/. to B. (a 
stranger), and directs his executors to pay it on B.'s attaining twenty-one. 
B. dies under twenty-one, and after the death of A. Who is entitled to 
the legacy, and why ? 

A. — B.’s administrator will be entitled to the legacy. For a bequest to 
A., “ to be paid,” or “ payable ” at or when he attains twenty-one (or any 
other time mentioned), is vested. But if it be a bequest “to A. a/ twenty- 
one,” or •* iff &c., he attains twenty-one, it is contingent. 

If the testator intended that the legatee should at all events have the 
legacy, but that he should wait for it, until the time named, it is a vested 
interest, and he may dispose of it before that time ; the interest commences 
in preesentij although it be solvendiem in futnro ; but if the testator meant 
that there should be no gift at all unless the object of his bounty lived to 
the time named, it is contingent ; (see Matt, Exors. 184, 2nd edit. ; 2 St. 
0. 205, 8th edit.) 

Q. — What is the difference between a general and a specific legacy, and 
what are the incidents attached to each kind ? and give an example of 
each. 

A . — A specific legacy is a gift of a specified part of a testator’s estate ; a 
general legacy is not so distinguished. The incidents of specific legacies are 
that they have priority over general legacies in administration of assets, and 
do not abate except for payment of debts, but they are liable to ademption. 
A general legacy cannot be lost by ademption, but if there is insufficient to 
pay the whole of the legacies bequeathed by the will, general legacies abate 
rateably, and they will all be applied in payment of debts before the specific 
legacies are affected. The bequest of a diamond ring is a general legacy, 
and will be satisfied with the delivery of any diamond ring ; but a bequest 
of “the diamond ring presented to me by A.” is a specific legacy, and can 
only be satisfied by the delivery of the particular ring : (Matt. Exors. 
Adms. 180, 181, 2nd edit.) 
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Q. — Distinguisli between accumulative and substitutional legacies . 
What are the rules of equity in regard to them ? 

A, — An accumulative legacy is where by the same or a subsequent instru- 
ment an additional provision is made for the legatee, whilst a substitu- 
tional legacy is one given in lieu of a previous one. In absence of a con- 
trary intention, if a legacy of the same amount be repeated in two separate 
testamentary instruments, as a will and codicil, 'primd facie the legatee 
is entitled to both legacies : (Hooley v. Hutton ; see Ridge v. Morrisoiiy 1 
Bro. 0. 0, 389 ; Hurst v. Beachy 5 Madd. 358.) 

But if the repetition occurs in one and the same testamentary instru- 
ment, primd facie the legatee is entitled to one legacy only : {Garth v. 
Meyrick, 1 Bro. 0. 0. 30 ; Holford v. Woody 4 Ves. 75 ; Manning v. 
Thesiger, 3 Myl. & K. 29 ; see Hawkins' Const, of Wills, p. 303.) 

Q. — What are the advantages of general over specific legacies, and what 
are the disadvantages ? 

A. — A general legacy not being a gift of a specified part of the testator’s 
personal estate, cannot be lost by ademption, as a specific legacy may, 
which being a gift of a specified part of the testator’s property, cannot pass 
to the legatee unless the specific chattel be in the testator’s possession at 
his death. On the other hand, specific legacies have priority over general 
legacies in the administration of assets, and do not abate except for pay- 
ment of debts : (Will. P. P. 385, 10th edit.) 

Q. — Define a demonstrative legacy, and compare its incidents with 
those of general and specific legacies as regards abatement and ademption. 

A. — A demonstrative legacy is a gift by will of a certain sum directed 
to be paid out of a specific fund : it is not liable to ademption, and abates 
before a specific legacy. A general legacy is liable to abatement in case of 
a deficiency of assets to pay the testator’s debts and other legacies, but it 
is not liable to ademption. A specific legacy has priority in case of 
deficiency of assets, but is liable to ademption : (Wms. P. P. 385, 10th 
edit.) 

Q . — How should a legacy of stock in the funds be bequeathed so as to 
make it a specific and not a general legacy ? 

A. — The bequest must so identify the stock that it could not apply 
to any other. Thus, a bequest of 100/. Consols now standing in my 
name at the Bank of England,” is a specific legacy. But a bequest of 

100/. Consols,” simply, would be a general legacy: (Will. P. P. 385, 10th 
edit.) 

Q. — A testator possessed of 1000/. 3 per cents., and 3000/. Eeduced 
3 per cents., made the following bequests : — “ I give all that my sum of 
1 000/. Consolidated 3* per cents, to A. I give the sum of 1000/. Eeduced 
3 per cents, to B. The testator afterwards sold all his Consols and 
Eeduced and died. What are the positions of A. and B. respectively under 
the bequests in their favour ? 

A. — The gift to A. of my 1000/. Consols ” being specific, is adeemed 
by the subsequent disposition of the fund by the testator in his lifetime. 
The gift to B. of 1000/. Eeduced, being general, is not liable to ademption, 
and E. is therefore entitled to have that amount of stock (subject to 
payment of duty) transferred to him by the executors. 
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Q. — Bequest of legacy to A., liis executors, administrators, and 
assigns.” A. dies in the testator’s lifetime, does the legacy lapse? And 
whai would be result if the bequest had been to A. or his executors 
or administrators ? ” 

A. — Bequest to '^A., his executors, administrators, and assigns,” would 
lapse, unless A. were issue of testator, and died leaving issue living at 
testator’s death. 

Bequest to A. or his executors or administrators ” would go to his 
personal representatives : (see Hawkins on Wills, p. 24G, and cases there 
cited.) 

Q. — A testator bequeaths the residue of his personal estate to several 
persons as tenants in common ; one of the residuary legatees (not being a 
son or other issue of the testator) dies in the lifetime of the testator ; 
what becomes of his share ? 

A, — His share will lapse, and go to the next of kin of the testator. But 
it would have been otherwise if given to the residuary legatees as joint 
tenants. And even where it is given to tenants in common, if described 
in general terms only, and as constituting a class, there is no lapse : (Burt. 
Comp. 276-278 ; Ackroyd v. Sinithson, L. C. Eq. vol. 1.) 

Q. — If there be a bequest of the residue of personal estate to testator’s 
wife for life, and afterwards to the relations of the testator, what person 
or persons will take under the description of relations ? 

A. — A bequest to relations extends to all who would have been entitled 
under the Statute of Distribution, in case of an intestacy : (Matt. Exors. 
178, 2nd edit.) 

(2. — Suppose an annuity is given by will to A. indefinitely, does he take 
it for life or in perpetuity ? 

A. — He takes it for life only : (see Kerr v. The Middlesex Hospital, 
22 L. J., N. S., 355 ; 1 Sm. Comp. 9, 4th edit.) 

Q. — If a testator gives an annuity, and directs a sufficient principal 
sum to be appropriated by his executors to purchase the annuity, but the 
intended annuitant demands the principal of the executors ; can this 
demand be resisted, and if not what precautions should be taken in the 
will to prevent the possibility of this occurring ? 

A. — In the case put the annuitant may demand the principal, as he has 
a vested interest therein. And this right cannot be negatived by express 
declaration in the will that the annuitant shall not have the value : 
{Stokes V. Cheek, 29 L. J., N. S. 292, Ch.) There should be a provision 
that if the annuitant attempted to assign, charge, or incumber the 
annuity, it should cease and form part of the residue : (Hayes & Jarm. 
bone. Wills, 131, 132, 6th edit.) 

Q. — An annuity of 60/. a year was bequeathed by a testator to his 
son F. out of a certain stock, and the annuity was directed not to be 
sold until after F. and his wife’s death, nor until F.’s sons should 
attain twenty-one. Was the annuity so given limited to F.’s life, or 
did he take a perpetual annuity by the bequest ? Give the reason for your 
answer. 

A. — ^This would be a perpetual annuity ; for it has been decided that 
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where a testator directs the corpm of his property, or a portion of the 
corpus, to be applied for the purpose of purchasing or providing an 
annuity of a certain amount, without indicating that such annuity 
is to be of Less duration, the annuitant will be entitled to a perpetual 
annuity : (see the cases collected in 1 Pet. Abr., in notis, p. 362, 2nd 
edit.) 

Q. — What is an executory devise ? 

A.— It is such a limitation of a future estate or interest in property as 
the law admits in the case of a will, though contrary to the rules of 
limitation in conveyances at common law. As, if lands.be devised to A., 
an infant, and his heirs, but in case A. should die under the age of twenty- 
one years, then to B. and his heirs. This remainder, though void in a 
deed which operates by virtue of the common law, is good at law by way 
of executory devise : (see Will. B. P. 316, 13th edit: 1 St. 0. 611, &c., 
8th edit.) 

Q . — Give three instances of an executory devise. 

A. — A devise of lands to A., an infant, and his heirs, but in case A. 
should die under the age of twenty-one years, then to B. and his heirs ; 
here B. has an executory interest. So a devise to the heirs of J. S., after 
the decease of J. S. ; or to B. and his heirs, to commence and take effect 
six months after the testator’s decease, are both instances of executory 
devises : (see Fearne, Oont. Bern. 386, 395, &c.) 

Q. — Within what time must it be provided that the contingencies of an 
executory devise shall happen ? 

A. — Within the period of any fixed number of existing lives, and an 
additional term of twenty-one years ; allowing further for the period of 
gestation, should gestation actually exist : (Will. B. P. 319, 13th edit. ; 
1 St. C. 553, and note, 8th edit.) 

Q. — Give your opinion on the validity or otherwise of the devise of his 
Norfolk estate, made by John Horncastle, in the following words : I 
devise my freehold estate at Earlham, in the county of Norfolk, to my 
nephew Alexander Swede for his life, and from and after his decease I give 
the same estate to such of the sons of the said Alexander Swede as shall 
attain the age of twenty-five years, in equal shares as tenants in 
common ; ” and state your reasons for your opinion, with some account of 
the rules of law on which it is founded. 

A. — As a contingent remainder it may be good if there are any sons 
aged twenty-five at Alexander’s death (Wms. B. P. 273, 13th edit.), but 
as an executory devise over to the children of Alexander Swede attaining 
twenty-five it is voi3, as it infringes the rule against perpetuities, which, 
as the law now favours the free disposition of all kinds of property, 
prevents real estate being tied up for longer than lives in being and 
twenty-one years after, allowing for gestation, if it exists : (see Cadell v. 
Palmer, 7 Bligh, N. S. 202.) 

Q. — Gift of real and personal property by will to trustees, upon trust 
for A. for life, and after his death for such of his children as shall attain 
the age of twenty-five years. A. has three children at testator’s death. 
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and has afterwards four more. Is the trust good as to all or any of the 
children ? 

A, — As the estate thus given to the children exceeds the limit allowed 
by the rule against perpetuity, it is void altogether (Will. R. P. 320, 13th 
eit.), and the rule applies equally to personal estate : (Will. P. P. 306, 
10th edit.) 

Q . — Freeholds of inheritance are devised unto and to the use of A. and 
his heirs, but if he shall die without issue living at the time of his decease, 
to A.’s sisters in fee ; what estates do A. and his sisters take respectively 
in such freeholds ? 

A. — A. takes the fee simple, with an executory devise over to A.’s 
sisters in fee, in the event of his dying without issue living at his death : 
(1 Jarm. Wills, 519, 524, 3rd edit.) 

Q. — State, in a general way, the origin, whether by common law, or 
decision, of the rule for prevention of remoteness, under the name of the 
rule against perpetuities, and give in definite terms that rule, stating 
within what period, reckoning from what time executory interests, other 
than those in remainder after an estate tail, must vest in right if 
at all. 

A. — The rule against remoteness is established by numerous decisions : 
(see Cadell v. Palmer, L. 0. Conv. 331, and cases there cited.) This rule, 
called the rule against perpetuities, prohibits real or personal property 
from being tied up for a longer period than the lives of existing persons, 
and twenty-one years after their decease, allowing a further time for 
gestation if it actually exists, (a) An executory devise must also vest 
within the same period. The period allowed for vesting is computed in 
the case of a deed from its date, and in the case of a will from the death 
of the testator : (see 1 St. C. 552, 554, n., Hth edit.) 

Q. — State fully the four periods during which the accumulation of the 
profits of real or personal property can be made, or any of them, correctly. 
And give the exceptions. 

A. — The four periods are (1) during the life of the grantor or settlor, 
or (2) twenty-one years from the death of such grantor, settlor, devisor, 
or testator, or (3) during the minority of any person living, or in ventre sa 
mere at the death of such grantor, settlor, devisor, or testator, <?r(4) during 
the minority only of any person who, under the settlement or will, would 
for the time being, if of full age, be entitled to the income so directed to 
be accumulated : (39 & 40 Geo. 3, c. 98, the Thellusson Act.) 

But the Act does not extend to any provision for payment of debts, or 
raising portions for children, or touching the produce of timber or wood : 
(Will. R. P. 32 .J, 13th edit.) 

Q. — If the trust as created, should exceed the period beyond which 
accumulations of the income of trust property are by law prohibited, will 
it fail altogether, or how otherwise ? 

A, — It has been held that a disposition exceeding the limits allowed by 

(a) The following question, although somewhat ambiguously framed, is required by 
the examiners to be answered in the same manner as this part of the text; What is 
the longest period within which alienation of land or personal property is limited ? 
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the Act is only void for the excess beyond twentY-one years . But if the 
direction^ to accumulaie stduld exceed the limits allowed by law for the 
creation of executory interests it will be void altogether, independently of 
the above Act: (see Griffith v. Vej'e, L. C. Oonv. 300, in notis\ Will. 
R. P. 323, 13th edit.) 

Q. — In case of a will coming within the New Wills Act (1 Viet. c. 26), 
and containing a residuary devise, how will void accumulations directed to 
be made out of real estate, pass 

A. — The residuary devisee, and not the heir, will be entitled ; unless it 
be the residue itself thdt is d irected to be accumulated, for then the heir- 
at-law will take tlie accumulations ? (Jarm. Wills, 292, 3rd edit.) 

Q . — In regard to what are called precatory or recommendatory words 
or expressions of belief or confidence, in a devise, state, as far as you may 
have considered the subject, the rules for determining their import ; that 
is, what class of words, in a general sense, create a trust, and what not ? 

A. — As a general rule, expressions of recommendation or confidence, or 
precatory or expressing hope, are considered to create trusts, if (1) the 
object and subject of the supposed trust are definite, and (2) if it can be 
gathered from the whole will and the previous conduct of the testator that 
the expressions appear to be imperative. But if the object or subject is 
not definite, or if a discretion is given to the devisee, no trust is raised ; 
<see St. Eq. §§ 1018 a, 1070.) 

Q. — What is mortmain ? 

A . — The word mortmain comes from the French mart, death; and 
main, hand. Purchases by corporate bodies are said to be purchases in 

lingly so called because these purchases w ere origin ally 
by ecclesiastical bodies or corporations, the members of 
which were reckoned dead in law ; and the lands belonging to such bodies 
produced no advantage to the feudal lord by way of escheat or otherwise : 
(Holth. L. D. 2nd edit. ; 1 St, C. 356, 455, 8th edit.) 

Q. — What is the meaning of the term moi-tmain,” and why is it an 
inaccurate form of expression to call the statute 9 Geo. 2, c. 36, the Statute 
of Mortmain ? 

A. — As to the meaning of the word see supra. The term is inaccurate 
because the statute was not intended to prevent the alienation of lands in 
mortmain. Its object was to prevent gifts of certain classes of property 

I *11 I 1 • I • m il Ilia in. -a^.i m 

by will to chanties. 

Q. — State shortly the law with regard to gifts in mortmain. 

A. — That no land, or money to be laid out in purchase of lands, can be 
given to a charity unless it be by deed, executed in the presence of two 
credible witnesses and enrolled in Chancery within six months after its 
execution, to take effect in possession, &c. ; and unless made for valuable 
consideration it will be void if the grantor dies within twelve months, {a) 


mortmain ; see: 
feraJ 


(a) By the 9 Geo. 2, c. 96, bona Jide conveyances for valuable consideration are not 
to be avoided by the death of the donor or grantor before the twelve months have 
expired : (see also hereon 9 Geo. 4, c. 86.) A rent or other annual payment reserved 
to the grantor or other person is equivalent to a consideration of a sum of money : 
(27 Viet. c. 13, s. 4.) 
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Stock must be transferred six months before death of donor except the 
transfer is for value. A nominal rent, right of way, minerals, or an ease- 
ment may now be reserved, provided the same benefit is reserved to the 
representatives of the grantor as to himself, and the consideration may 
consist of a rentcharge. By the Public Parks, Schools, and Museum Act, 
1871 (34 Viet. c. 13), gifts of land for a public park, a school house or a 
public museum will be valid, provided the will or deed (if not made for 
valuable consideration) be made twelve months before the death of the 
testator or grantor, and enrolled in the books of the Charity Commis- 
sioners within six months of its coming into operation ; but the gift by 
will must not exceed twenty acres for a park, two acres for a museum, 
Hand one for a school house : (Will. B. P. 69, 13th edit.) 

Q. — ^What was the date and purpose of the original Statute of Mort- 
main ? What is the statute of recent date, and what did it enact ? 

A. — The original Statutes of Mortmain were passed in Edward the 
First’s reign (7 Ed. 1 & 13 Ed. 1, c. 32), the purpose of them being 
that lands should not be conveyed to religious houses, unless the licence of 
the Crown were duly obtained. There have been several Acts since passed 
relating to mortmain, the principal being the 9 Geo. 2. c. 36. which enacts 
that no lands or money to be laid out in lands for charitable uses can be 
given to a charity but by deed indented, executed in the presejice of two 
credible witnesses, twelve months before the death of the grantor (unless 
for valuable consideration), and enrolled in Chancery within six months 
of execution, to take efi'ect immediately in possession, and without power 
of revocation or reservation for the benefit of the grantor or any person 
claiming under him. Stock must be transferred six months before death 
of donor, except the transfer be for valuable consideration. Certain foun- 
dations are excepted. This Act has since been amended by 24 Viet. c. 9, 
31 & 32 Viet. c. 44, and 34 Viet. c. 13 : (Will. E. P. 69, 71, 13th edit.) 

Q. — State the cases, if any, in which a valid gift of land for charitable 
"uses may be made by will, 

A, — See sup. 

Q. — Would lands already appropriated to charitable uses require the 
same formalities if they were conveyed to trustees of another charity ? 

A. — No ; the formalities required by the Act of Geo. 2 need not be 
'Observed, as the land is already in mortmain : (3 Pet. Abr. 73, in notis, 
2nd edit.) 

Q . — A testator possessed of money in the funds, money out on mort- 
gages of freehold and leasehold estates, railway shares, and other effects, 
desires to bequeath a legacy to a hospital ; how ought the will to be 
framed to render the bequest effectual ? 

A. — The will should be framed so that the bequest should be payable 
out of the pure personalty, i.e., the money in the funds (a) or other effects 
(see Bop. Leg. 670. 4th edit.; Mat. Exors. 17o, 2nd edit.); and the 
railway shares, unless the Act or charter of incorporation declares them 


(a) It should be remembered, however, that stock to be laid out in the purchase of 
land for charitable uses must be transferred six months before the death of the donor : 
(9 Geo. 2, c. 86.) 
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realty : {Edwards v. Hall, 25 L. J., N. S. 82, Oh. ; 4 W. E. 111.) The 
bequest cannot be paid out of the money ^ent on mortprage, as th at savours 
of realty : (Matt, tihi siqy.) Railway Debenture IStock is 
sonalty : {Attree v. Hawe, 0 Oh. Div. 88V. J 

Q. — A testator being possessed of (1) fee simple lands, (2) stocks in 
the funds, (3j mortgages of freehold interests in lands, (4) mortgages of 
leasehold interests in lands, (5) furniture, (6) money at his bankers, and 
(7) money owing to him in business, devises and bequeaths all his real 
and personal property to trustees to be divided amongst charitable insti- 
tutions. State if the will will take effect as to the whole property, or if 
not as to what parts it will be inoperative, and why ? 

A. — the Mortmain Act, 9 Geo. 2, c. 36 (see ante), only the pure 
personalty, i.e., (2) stock in the funds, (5) furniture, (6) money at his 
bankers, and (7) money owing to him in business, will be divided amongst 
the charitable institutions. 

Q. — What is necessary to the validity of a conveyance of a fee simple 
estate in land for the en dowment of an almshouse ? 

A. — The provisions ofTEe Mortmain Actlmus'rbe complied with: (see 
ante.) 

Q . — A. contracts to sell his fee-simple estate, but dies before com- 
pletion of sale, having made his will giving the purchase money to a 
charity. Is the gift good ? Give a reason or authority for your answer. 

A, — The gift or bequest of unpaid purchase money to a charity is a 
void gift ; because the lien which the testator (late vendor) has for it on 
the estate brings it within the Statute of Mortmain (9 Geo. 2, c. 36), being 
an interest in land : {Harrison v. Harrison, 1 Euss. & Myl. 71 ; Sug. Gone. 
V. 


Q. — In what circumstances does money savour of realty ? 

A. — When it is directed to be laid out in the purchase of land ; or for 
the purposes of the Mortmain Act, where it is in any case charged upon 
land — as money due on mortgage, or the unpaid purchase money of an 
estate, or the produce of real estate directed to bo sold. 

Q . — Gan money be bequeathed by will to be laid out in the purchase of 
land to be settled to charitable uses ? 

A . — Money cannot be bequeathed by will to be laid out in the purchase 
of land to be settled to charitable uses : (9 Geo. 2, c. 36 ; et sap,) 

Q , — Can gifts of money be made to a charitable society by will. If so, 
give the form of bequest by will. 

A, — Money may -be given by will to a charitable society already 
existing. The form of bequest might run thus : “I give the sum of 

1000/. to the treasurer for the time being of Hospital, situate at 

, in aid of that institution ; and I direct that the said legacy shall 

be paid exclusively out of such part of my personal estate as may law- 
fully be appropriated to such purpose in prefere nce to any other payment 
thereout. And I direct that the receipt of such treasurer snail oe a 
sufficient discharge for the same '' : (Hayes & Jarm. Gone. Wills, 185, 195, 
6th edit.) 
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Q. — ^Does a will executed (since the late Statute of Wills) in the 
presence of two witnesses pass real estate in the British Colonies or any of 
them ? 

A , — In all the colonies except Lower Canada, British Quiana, the Cape, 
Ceylon, Trinidad, St. Lucia, and Mauritius, real property is subject to the 
power of disposition, which the law authorised before the passing of the 
Statute of Wills. This statute will not be in force in the colonies until 
it is adopted by their legislature. Where, therefore, the testator has 
colonial property, the attestation (to the will) should in most cases con- 
tain the word published,” and there should be three witnesses: (see 
Brow. R. P. Stats. 204. As to personalty see 24 & 25 Viet. c. 114; 
et tnfrd,) 

Q. — In regard to the Act of 1861, to amend the law with respect to 
the Wills of Personal Estate made by British Subjects, ’ in case of the 
will made out of the United Kingdom of a British subject dying after that 
Act, by the rule of what country must the will be executed ? and in what 
respect is there any and what option ? and is or not the will of a British 
subject made in the United Kingdom affected by his domicil ? 

A. — ^Now, wills made abroad by a British subject (whatever may be his 
domicil) are, as regards per^omd estate, held well executed if made accord- 
ing to the forms required either (1) by the law of the place where made, 
or (2) the law of the place where the person was domiciled when the will 
was made, or (3) the law then in force in that part of Her Majesty’s 
dominions where he had his domicil of origin : (24 & 25 Viet. c. 
114, si.) 

And wills of personal estate made within the United Kingdom by a 
British subject (whatever his domicil) are good if executed according to 
the fonns required by the laws then in force in that part of the kingdom 
where the will was made ; (sect. 2 ; see also 24 & 25 Viet. c. 121.) 

. p' ^ English parents in England, but goes to reside 

in r ranee with the intention of remaining there permanently, and he thus 
obtains a French domicil. He afterwards leaves France, intending never 
to return, but without any definite views as to his future residence. He 
travels about for a time on the Continent, in the course of which travels 
he dies. What is his domicil at the date of his death, and why (* 

A> His domicil is English, as, on giving up his new domicil, he 
revei-ts to his domicil of origin : (see Haldane v. Eckford, L, Rep. 8 Ea 
631 ; King v. Foxwell, 3 Ch. Div. 578.) ^ 

You are required to prepare the will of a client j his property 
consists of 5000/. in the funds, and a freehold estate of 5000/. a year. He 
wishes to leave a life interest in the whole to his wife^ to secure 20,000/. 
to his younger children, and to make a strict settlement of the freehold 
estate upon his eldest son and his issue. What would be the best mode of 
carrying the testator’s intentions into effect by a will ? 

^ A . — The whole must be devised to trustees upon trust to pay the rents 
dividends, and proceeds to the wife during her life ; and, after her death* 
upon trust to raise sufficient to satisfy the provisions for the younger 
children ; and subject thereto, to the eldest son for life, with remainder to 
his first and other sons in tail ; remainder to his daughters in tail as 



T£]STAMEKTABY ALIENATION. 


367 


tenants in common, &;o., with remainders over according to the testator’s 
directions : (see 2 Prid. Conv. 448, &c., 9th edit.) 

Q. — Give a sketch of a will of a gentleman possessing only personalty, 
who desires to leave the whole to his wife for life ; and after her death to 
his children (some of whom are minors) absolutely in equal shares. 

A . — Bequeath the property to trustees upon trust to sell and convert 
the same into money, and invest, and vary investment if necessary, and 
pay the annual income to the wife for her life, and after her death in 
trust for testator’s present and future children, sons at twenty-one, 
daughters at that age or marriage, in equal shares, and shares of 
those dying before these events happen to go to survivors. Powers for 
trustees to apply income of any child’s share for his or her maintenance, 
-&:c., until above events happen, and to accumulate surplus income, if any. 
Also a power to advance any child, if necessary. Usual trustees’ clauses 
may be added, but these (as also the power of maintenance) ar e now pro- 
vi ded for hj several Acts of Parliament : (see Hayes & Jarm. TJonc. 

Q. — A. is entitled to real estate to the value of 5000/. per annum for 
his life, with remainder to his first and other sons in tail male, remainder 
to his daughters as tenants in common in fee. The estate is charged 
with a jointure of 800/. a year for his widow, and with a sum of 20,000/. 
for his younger children. A. has also personal estate of the value of 
100,000/. A. has a wife and has four sons and three daughters, all 
infants. How would you, if consulted, advise him to dispose of his pro- 
perty by will if 

A . — The eldest son is already provided for, but it will be desirable to 
get rid of the charge upon the. realty of the 20.000/. The furniture, 
plate, &c., should be given to the widow, and her jointure increased to 
(say) 1000/. a year. The 100,000/. should be vested in trustees upon 
trust to invest, <&rc., for testator’s present and future young children in 
equal shares : sons at twenty-one, daughters at that age or marriage (for 
separate use), and that the shares of any dying before these events happen 
should go to survivors, with a declaration that the bequest was made upon 
condition that the younger children should release the real estate from 
the 20,000/. Then follow the usual maintenance, education, and advance- 
ment clauses. Also, if thought fit, for appointment of new trustees, and 
to give receipts. 

Q. — A., having no realty, makes a will, giving all his personal property 
equally between his two children, a son and a daughter. He afterwai’ds 
makes an agreement to purchase freeholds. What advice should there- 
upon be given to him by his solicitor with reference to his will ? 

A . — The solicitor should inform his client that, as the will is framed 
only to pass personal estate, his intention of equally dividing his pro- 
perty between his two children will be defeated unless he alters his will 
eo as to meet the new form of property acquired ; for of course the newly - 
purchased realty would deangj^nd t] ? g son a s heir-at-law, even before 

the conveyance was complete ; but 30 Viet. c. 69, s. 2, would now 

remedy this unless a contrary intention appeared in the will. 

Q. — A gentleman has four sons, John, James, Arthur, and Joseph. The 
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deceased represent their ancestor : (Fourth Rule of Descent ; Wma. R. P. 
105, 13th edit.) 

Q. — ^Find the persons entitled to share in the net residue of the personal 
estate of John Bonham in the subjoined pedigree — all persons named in 
it are living whose death is not stated — John Bonham died intestate and 
unmarried : — 

Amelia Sharp (2nd wife), = Charles BoNHAM=Ann Jacques (Ist wife), 
died 1830. died 1840. | died 1820. 

Caroline Bonham. 


Charlotte Bonham. W. Bonhams Jane Simple. Mary Bonham=: Joseph Fast, John Bonhau, 

died 1845. died 1877. died AprU, 

1878. 

Gleorge Bonham. 

James Fast. Ann Wst= William Pragg, 

I died 1867. 

Charles Dragg. 

A , — The half-blood take the same as the whole. Caroline Bonham, 
Charlotte Bonham, and W. Bonham take one-fourth each of the residue, 
and James Fast and Ann Dragg the remaining fourth between them. 

Q. — If a man die intestate, leaving a wife and children, how is his per- 
sonal estate to be distributed ? 

A, — One-third to the wife, residue to the children equally : (Stat. Distr. 
22 & 23 Car. 2, c. 10 ; and for a Table of Distributions, see Alin. Wills & 
Adms. 3rd edit. ; Coote’s Prob. Pr. 88, 6th edit.) 

Q, — ^If he leaves no children, but a widow, a brother, and children by 
another brother or sister, how is the personal estate distributed ? 

A, — ^Half to the widow, residue to the brother and children by another 
brother or sister, the children taking per' stirpes : (see Coote's Prob. Pr. 
88, 6th edit.) 

Q, — If a person die intestate, leaving a widow, one child, the children 
of a deceased child, and a brother and sister, in what manner will the 
intestate’s personal estate be distributed ? 

A.— The widow is entitled to one-third, and the child and grand- 
children take the residue, the grandchildren taking per stirpes : (22 & 23 
Car. 2, c. 10 ; Coote, sup.^ 

Q. — Specify some of the disadvantages which result from the owner of 
personal estate d3dng intestate instead of testate. 

A. — 1. The person so dying impoverishes his estate; for the duty on 
letters of administration, where there is no will, is after a higher rate than 
the duty on probates, or letters of administration, with the will annexed, 
2. The very persons, or some of them, may take the estate the intestate 
most wished should not do so. 3. The next of kin may be minors or 
abroad. 4. The interest of such as are daughters will be without fetter, 
and subject to the control and liabilities of their husbands, if married 
before the 9th August, 1870; (33 & 84 Viet. c. 93, et ante.) 6. No pro- 
visions for sale and conversion and investment according to the deceased’s 
wishes can be effected, &c. 
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Q. — ^An intestate dies without leaving a widow, or any issue, leaving 
nephews, the children of a deceased brother or sister of the intestate, and 
great-nephews, the descendants of another deceased brother or sister of the 
intestate ; who are entitled to share in the distribution of the personal 
estate ? 

A. — The nephews will be entitled to the intestate’s personal estate, 
and the great-nephews will be wholly excluded. Because the 22 & 23 
Car. 2, c. 10, s. 7. provides ^‘that there be no representation admitted 
among collaterals after brother and sister’s children : ” (see Alin. Wills 
& Adms. 372, 379, 3rd edit.; Ooote’s Prob. Pr. 88, 89, 6th edit.) 

Q. — A. dies intestate and unmarried, leaving a mother, two brothers 
both under age, and one adult sister ; who is entitled to a grant of letters 
of administration to A.’s effects ? and in what proportion is A.’s personal 
estate divided amongst his next of kin ? 

A. — The mother is entitled to letters of administration, having a title 
paramount to the brothers and sister, who are related only in the second 
degree. The effects will be divided into four equal parts, and go equally 
amongst the mother, brothers and sister ; (Dodd & Brook’s Prob. Pr. 
413, 509.) 

Q. — A. dies without issue intestate, leaving a mother, widow, two 
younger brothers, three sisters, and a nephew and niece, children of his 
eldest brother, deceased ; upon whom, and in what proportions, will his 
real and personal estate devolve ? 

A. — The nephew, son of the intestate’s eldest brother, will take the 
real estate, under the 4th rule or canon of the law of inheritance, subject 
to the widow’s right to dower if not barred. The personalty will be dis-[ 
tributed in the following shares : The widow will take a half ; and the 
remaining half will go to the mother and the two brothers, the three 
sisters and the nephew and niece equally ; the nephew and niece, however, 
will only take their deceased parent’s share : (see 22 & 23 Car. 2, c. 10 ; 
Coote Prob. Pract. 88-90, 6th edit.) 

Q, — A. dies intestate, possessed of 20,000/. personal estate, leaving a 
widow, a son, and a daughter — upon the marriage of the daughter he had 
given her 2000/. as a marriage portion ; and he had expended 3000/. in 
purchasing a partnership for his son : how should the 20,000/. be divided 
by the administrator ? (a) 

A. — Before children advanced in the intestate’s lifetime take their share 
they must bring the amount advanced into hotchpot (see Boyd v. Boyd^ 
L. Bep. 4 Eq. Gas. 305) ; but this does not apply to realty given to the 
heir. A child advanced in part brings in the amopnt thereof only among 
the other children ; and no benefit will accrue from it to the widow, who 


(a) The following question may be answered by the above : A. dies intestate, 
possessed of real estate of the value of 5000/. and personal estate of the value of 
20,000/1, and leaving a widow, a son, a daughter, and a grandson and granddaughter, 
children of a deceased daughter. A. had expended 5000/. in the purchase of a part- 
nership for his son, and upon the marriage of the deceased daughter had given her 
as a marriage portion 3000/. What are the rights of the respective parties to A.*s real 
and personal estate ? 
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takes simply her third ; the son here takes 6166/. 13s. M,, and the daughter 
the residue, 7166/. Ids. 4:d. : (2 St. 0. 209, 8th edit.) 

Q, — If an intestate dies, leaving a deceased brother’s daughter and two 
gi*andchildren of a deceased sister, how would the surplus be divided ? 

A. — The whole will go to the deceased brother’s daughter for the reason 
above stated : (see 22 & 23 Car. 2, c. 10, s. 7 ; Alin. sup. ; Ooote, sup.) 

Q. — If a person dies intestate, without leaving father, wife, or child, 
but leaving a mother, a brother, and two children of a deceased brother, 
how would the surplus of the intestate’s estate be distributed ? 

A. — A third to the mother, another third to the brother, and the re- 
maining third to the two children of the deceased brother *. (see 1 Jas. c. 
17, s. 7 ; Ooote, ,mp.) 

Q . — If a widower dies intestate, and without issue, leaving a mother, 
mother-in-law, sister, sister-in-law, two nephews, sons of a deceased 
brother, and a posthumous brother of the half-blood, him surviving, who 
will be entitled to his personal estate as his next of kin, and in what 
proportions ? 

A . — The personal estate will be distributable in four equal shares, the 
mother taking one share, the sister another, the two nephews another, 
they representing their father, and the posthumous brother takes the 
remaining fourth share ; (22 & 23 Oar. 2, c. 10 ; 29 Oar. 2, c. 3 ; Matt. 
Exors. 296, 2nd edit. ; Coote’s Prob. Pr. 78, 89, 6th edit.) 

Q. — A. dies intestate, and without issue, leaving the following rela- 
tives : A son of his wife by a former marriage ; a sister of the half-blood ; 
a son of a deceased brother , of ' the half-blood ; a granddaughter a 
deceased brother of the whole blood ; and a son of a deceased sister of 
the whole blood. Who is A.’s heir-at-law? 

A. — The granddaughter of the deceased brother of the whole blood is 
A.’s heir-at-law. 

Q . — Under the circumstances stated in the last question, who would 
take as A.’s next of kin under the Statute for Distribution of Intestates’ 
Effects, and in what shares ? 

A. — The sister of the half-blood, the son of the deceased brother of 
the half-blood, and the son of a deceased sister of the whole blood, will 
take one-third each of the personal estate, as the half-blood take withj 
the whole blood, and there is no representation beyond nephews and| 
nieces. 

Q . — Explain and give an illustration of the meaning of hotchpot.” 

A. — Hotchpot is a blending or mixing of lands and chattels answering 
in some respects to the collatio bonorum ” of the civil law. As to lands 
it only applied to such as were given in frank-marriage, which gifts have 
now fallen into disusQ, but as to personalty in case of intestacy the 
Statutes of Distribution provide that where some of the children have 
previously received a portion or advancement such children are allowed 
only so much more out of the intestate’s personal esta te as will suffice to 
m^ke their share eq ual to that of the other children : ( w liarton’s Law 
Lex, 6th edit. 450, 1 St, 0. 8th edit. 346.) 


T» T» 
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Q. — ^An English subject of full age dies intestate, leaving a widow, two 
sons, and two daughters. He died possessed of land in Kent (not dia- 
gavelled), of freehold and leasehold houses not in Kent, and of money in 
the funds. Among whom, in what proportions, and for what interests, 
would his property be divided, there having been no settlement on his 
marriage ? 

A. — The land in Kent descends to his two sons in fee equally, subject 
to the widow’s freebenoh. The eldest son takes the freehold houses in fee, 
subject to the widow’s dower. The leasehold houses and money in the 
funds, after payment of the debts, will be divided by the administrator, 
one-third to the widow, and one-sixth to each of the children. 

Q. — If A. dies intestate, leaving a mother, wife, two sons, and three 
daughters, him surviving, how will his property be divided, consisting of 
(a) freehold farm in Kent ; (b) freeholds intermixed with leaseholds in 
Sussex ; (c) freehold farm in Surrey, contracted to be sold ; (cl) railway 
bonds ; (e) government stock ; (/) New Eiver share ? 

A. — (a) If not disgavelled to the two sons, subject to the two widows’ 
freebench, if any. (b) The freeholds to eldest son, subject to widow’s 
dower, &c. ; the leaseholds, being personalty, will go — a third to wife, rest 
to sons and daughters equally, (c) This, being an equitable conversion, 
will go as the leaseholds, (d and e) Like the leaseholds, (f) To the 
eldest son, being real estate. Subject to dower, if any. 

Q . — A freeman of the city of London dies intestate, leaving a wife, 
two sons, and three children of a deceased son. How is the personal estate 
divided, and how would it be divided under similar circumstances if the 
person dying were not a freeman of London ? 

A . — The city of London, the province of York, and the principality of 
Wales, had peculiar customs for the distribution of intestates’ effects, 
expressly excepted out of the Statutes of Distribution : (Matt. Exors. 801, 
2nd edit.) But these customs are now abolished (see 19 &; 20 Viet. c. 94), 
so that whether the intestate be a freeman of the city of London or not, 
and dies intestate, as in the case put, a third will go to the wife, and 
the rest be divided amongst the two sons, and the children of the deceased 
son ; the children, however, only taking their deceased parent’s share ; 
(22 & 28 Oar. 2, c. 10 ; 19 & 20 Viet. c. 94.) 

Q. — By marriage settlement the husband covenants to leave by his 
will to the wife 10,000Z. He dies intestate, possessed of personal property 
of the value of 40,000/., and leaving his wife and one child and one grand- 
child surviving. How, in the administration of the estate, should the 
40,000/. be divided. 

A . — Assuming the grandchild to be the child qf a deceased child, the 
widow, child, and grandchild will each take one-third of the 40,000/. 
Tlie widow will not take the 10,000/. under the covenant, and her dis- 
tributive share of the residue, the rule being that in case of such a 
covenant, the distributive share in case of an intestacy is to be considered 
as a performance if equal to or greater than the sum covenanted to be 
paid ; if less, as a part performance ; (Sm. Man. sect. 52.) 

Q. — How is the disposition of the personal estate of an intestate English- 
man domiciled in France regulated ? 
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A. — By the French law. But according to the French law mere resi- 
dence does not give a domicil in France: (see Bremer v. Freeman, 28 
L. T. Eep. 37.) 

Q. — What is the order in which next of kin are entitled to letters of 
administration ? 

A, — The intestate himself is the terminus a quo the several degrees are 
numbered. Therefore, in the first place, the children and their descendants, 
or, on failure of children, the parents of the deceased, are entitled to the 
administration ; both parents and children are in the first degree, but the 
children are allowed the preference. Then follow brothers, grandfathers, 
uncles, or nephews, and the females of each class respectively ; and lastly, 
cousins. The half-blood is admitted to the administration as well as the 
whole : (Alin. Wills. & Adms. 174, 3rd edit. ; Coote’s Prob. Pr. 85 et seq., 
6th edit.) 

Q. — State when the next of kin take per stirpes, and when per capita, 

A, — ^If the next of kin take by representation, they are said to take 
per stirpes; if in their own right per capita : (Alin. Wills & Adms. 357, 
3rd edit.) 

Q. — Is there any, and if any what, diffeience between the distributive 
share of an intestate’s eflPects taken by brothers and sisters of the half- 
blood and whole blood ? 

A, — ^A brother or sister of the half-blood is equally entitled with one 
of the whole blood : (Alin. Wills & Adms. 374, 3rd edit.) . 

Q — In case of intestacy as to real estate, to whom will it descend ? 

A, — To the intestate’s heir-at-law: (Will. R. P. 101, 13th edit.) 

Q. — What do you understand by the legal maxim, Nemo est hceres 
viventis ? 

A . — That the ancestor cannot have an heir during his life ; the heir 
being appointed by law. Therefore during this time the heir is either 
apparent or presumptive only : (Will, supra,) 

Q , — What is the difference between an heir apparent and an heir 
presumptive ? 

A. — An heir apparent is the person who, if he survives the ancestor, 
must certainly b e is heir as the eldest son in the lifetime of his father. 
An heir presumptive is the person who, though not certain to be heir, at 
all events, should he survive, would yet be the heir in case of the ancestor’s 
immediate decease. Thus, an only daughter is the heiress presumptive of 
her father, but whose present hopes may be hereafter cut off by the birth 
of a son : (Will. E. P. 97, 13th edit.) 

Q. — State the law of primogeniture. 

A. — Primogeniture is the right of the eldest son to inherit his ancestor's 
real estate, to the exclusion of the younger son : (Holth. L. D., 2nd edit ) 

Q. — ^Explain the doctrine of **possessio fratris.’' 

A, — Possessio fratris is the seisin of the brother. Under this doctrine 
a sister of the person who took by descent from his father, and who 
entered on the lands, was preferred to a brother of the half-blood ; the 
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maxim being Possessio fratris facit sororem esse hcBredem, Now, however, 
by the 3 & 4 Will. 4, c. 106, the purchaser is the root of descent, and 
seisin is unimportant : (1 St. 0. 418, 8th edit.) (a) 

Q. — Seisina facit stipitem.** What is the meaning of this sentence ? 
And is it true as the law now stands ? And if not, how has the law been 
altered ? 

A. — The meaning of the maxim is, that seisin is the root of descent.*' 
It is not true as the law now stands, for by the Inheritance Act, 3 & 4 
Will. 4, c. 106, it is provided that descent shall now be traced from the 
last purchaser, i.e., the person last entitled not by descent, instead of the 
person last seised : (see Wms. E. P. 102, 13th edit.) 

Q . — Can persons of the half-blood inherit real estates by descent in any 
and what cases, and under what authority ? 

A. — A kinsman of the half-blood is now capable of being heir, and such 
kinsman is to inherit next after a kinsman in the same degree of the whole 
blood, and his issue when the common ancestor is a male, and next after 
the common ancestor when such ancestor is a female : (3 &: 4 Will. 4, c. 
106, s. 9; Will. E. P. 110, 13th edit.) 

Q . — Compare the rules for the descent of an estate in fee simple with 
the rules for the division of the personal estate of an intestate, as regards 
the treatment of the half-blood. 

A. — In the case of personalty the half-blood take equally with the 
whole blood. 

Q — What are the general rules as to the descent of freehold lands of 
inheritance ? 

A. — As altered by the 3 & 4 Will. 4, c. 106, the rules of descent may 
be thus stated : 

1 . In every case the descent shall be traced from the purchaser. 

2. Inheritance shall in the first place lineally descend to the issue of the 
purchaser in infinitum.. 

3. Males are prefen’ed to females, and an elder male to a younger ; but 
females (when there are several) take together. 

4. The issue of the children of the purchaser represent or take the place 
of the parent in infinitum ; the children of the same parent being always 
subject (amongst each other) to the same law of inheritance as contained 
in the third rule. 

5. On failure of the issue of the purchaser, the inheritance shall descend 
to the nearest lineal ancestor then living in the preferable line, supposing 
no issue of a nearer ancestor in that line to exist. 

6. Among the lineal ancestors of the purchaser, the paternal line 
(whether of the purchaser or of any ancestor, male or female) is always 
preferred to the maternal. 

7. Where an ancestor, to whom, if living at the purchaser’s death, the 
inheritance would, according to the fifth rule, have descended, dies before 
the purchaser, leaving issue, the issue of such ancestor in infinitum shall 
represent him, according to the same law of succession as before laid down 

(a) But even now, if the brother be the purchaser^ the sister of the whole blood is 
preferred to the brother of the half-blood: (Will. R. P. 110, 13th edit.) 
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with respect to the issue of the purchaser ; but with this addition that 
those related by the whole blood to the purchaser are preferred to those 
related by the half-blood : (1 St. 0. ch. xi.) 

8. In the admission of female paternal ancestors, the mother of the 
more remote male paternal ancestor and her heirs is preferred to the 
mother of a less remote male paternal ancestor and her heirs, and the 
same on the maternal side. 

9. Where there is a total failure of heirs of the purchaser, &c., the 
descent shall be traced from the person last entitled to the land as if he 
had been the purchaser: (22 & 23 Viet. c. 35, ss. 19, 20.) 

Q . — What are the chief alterations in the law of descent effected by 
the 3 & 4 Will. 4, c. 106 ? 

A, — They are the following: (1) Descent is now traced from the 
purchaser y i.e.y the last person who had a right to the lands, not having 
taken them by descent. Formerly, it was from the person last seised. 
(2) On the failure of the issue of the purchaser the inheritance descends 
to the nearest lineal ancestor then living, if no issue of a nearer ancestor 
in that line exists. .BefnrA ihia ^ r»t it was a rule that the land should 
rather escheat than ascend to an ancestor. (3) Kinsmen of the half-blood 
can now inherit. This is an alteration in the law of inheritance, for as 
the law formerly stood, the half-blood, like the lineal ancestor, was wholly 
excluded, and the lands escheated rather than he should take : (see Will. 
R. P. pt. I., ch. 4.) 

Q. — What is the meaning of ‘^descent being traced from the last 
purchaser ?” Is a devisee of real property a purchaser? ” 

A. — The meaning is that on the death of the owner of real estate 
intestate descent is to be traced from the person last entitled not by descent : 
(see 3 & 4 Will. 4, c. 106.) A devisee of real estate is a purchaser. 

Q. — A. buys an estate and devises it to B., who survives A. and dies 
without issue and intestate ; from whom is the descent to be traced, and 
why ? 

A . — The descent must be traced from B., as he is the purchaser, being 
the person last entitled to the land who did not take by descent : (see 
3 & 4 Will. 4, c. 106, s. 2 ; Brow. E. P. Stats. 167.) 

Q. — A testator had one son by his fir&t wife, and two by his second 
HeJ^evised a freehold estate to his second son, who survived his father, 
and died intestate and unmarried, leaving his two brothers, one being 
older than himself and one younger, him surviving ; to whom would the 
estate go ? And give the reason for your answer. 

A. — As the second son is the purchaser, i.e,, the last person entitled to 
the estate otherwise than by descent, the estate goes to his younger 
brother of the whole blood in preference to tb fl elder ^ the half-blood, 
the rule being that those relate a by ike half-blood take only after those 
related by the whole blood and their descendants where the common 
ancestor is a male : (1 St. 0. ch. xi. ; 3 & 4 Will. 4, c. 106.) 

Q. — A purchaser of land dies intestate, leaving an only son, and no 
other relations. The son dies unmarried and intestate, having relations 
on the part of his mother. How does the land descend, and from whom 
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is the descent traced as purchaser ? And give the reasons for your 
answer. 

A . — On failure of heirs of the purchaser, the inheritance shall descend 
to the heirs of the last person entitled : (22 & 23 Viet, c. 35, s. 13i.) It 
therefore descends to the next heir of the son on the mother’s side, there 
being none on the father’s side. 

Q. — A man having had two sons, the elder of whom died before him 
leaving two sons, dies intestate, seised in fee of gavelkind lands, leaving 
issue the two grandsons (sons of his eldest son) and his second son. State 
the proper parties to convey to a purchaser. 

A. — Both the son and grandsons must join in the conveyance. For 
by the custom of gavelkind the lands descend, not to the eldest son or 
his issue, but to all his sons together ; and if any of the sons be dead, his 
representatives stand in his stead : (Bob. Gav. by Norwood, 56.) 

— B., seised of land held under the custom of gavelkind, died intes- 
tate, without ever having been married. He left behind him two brothers 
and one nephew, the son of a deceased brother. Who took the gavelkind 
land ? 

A , — The custom of descent to all the males in gavelkind extends to 
collaterals. The two brothers and nephew, therefore, take the land 
equally as coparceners. 

a, — A. dies, leaving two granddaughters, the issue of a deceased 
daughter ; a grandson, the issue of another deceased daughter, and two 
daughters : to whom will his estate in fee simple descend 

A. — The estate will descend to the whole of them as coparceners, and 
the two granddaughters and the grandson will respectively stand in the 
place of and take their deceased parents’ share : (Sug. B. P. Stats. 282, 
283 ; Cooper v. France, 14 Jur. 214.) 

Q. — A. dies, without issue, leaving a father and brother of the half- 
blood, and a sister of the whole blood ; upon whom would the estate 
have descended previous to the operation of the Inheritance Act (3 & 4 Will. 
4, c. 106), and upon whom would it descend subsequently to that period ? 

A. — Prior to the above statute the estate would in such a case have 
descended to the sister of the whole blood in preference, not only to the 
brother of the half-blood, but also to the father. By this Act, however, 
the father is capable of being heir to his son, and in the case put will in- 
herit in preference to the sister of the whole blood or brother of the half- 
blood : (1 St. C. 419, &c., 8th edit. ; Will. B. P. 110, 13th edit.) 

Q. — Explain the nature of the title by escheat, and when it occurs. 

A. — ^Escheat is the resulting back to the lord oT the fee, of lands of 
which a tenant dies seised in fee simple, intestate, and without heirs. In 
order to complete his title, the lord must enter on the land escheated. 
Escheats are frequently divided into those propter defectum sanguinis, and 
those propter delictum tenentis, the former occurring when the tenant dies 
without heirs, the latter when his blood is attainted : (see 1 St. 0. 432, 
8th edit. ; Will. B. P. 126, 13th edit.) 

—If a peraon who is illegitimate dies intestate, leaving no legitimate 
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issue, who becomes entitled to any freehold or copyhold or personal estate 
of which he may die possessed ? 

A , — Bastards, being nuUius Jilii, cannot be heirs themselves, nor have 
any heirs but those of their own bodies. Therefore, the freeholds in fee, 
if he dies intestate, escheat to the lord of the fee, usually the Crown, and 
the copyholds to the lord of the manor: (1 St. sup. ; Will. suj>.) 

The personal estate will, for the like reasons, be forfeited to the Crown ; 
and letters patent are procured from the Queen, and administration is 
granted to the appointee of the Crown : (Coote’s Prob. Pr. 9(), 98, 
€th edit.) 

Q . — man seised in fee dies intestate, and without issue, leaving a 
widow, a father, and an elder brother : who becomes entitled to his estate, 
and by what law ? 

A . — The father will become entitled to the estate (subject to the widow’s 
right to dower, if not barred) by the statute 3 & 4 Will. 4, c. 106, s. 6 : 
(see 1 St. C. 406, 8th edit. ; Will. E. P. 106, 13th edit.) 

Q. — A. dies intestate, leaving a wife, two sons, and a daughter ; what 
becomes of his property, which consists of freeholds, copyholds, leaseholds 
for lives and years, and consols ? 

A . — The freeholds descend to the eldest son, subject to the wife’s dower, 
if any. 

The copyholds would go in the same way, unless there was a special 
custom of descent in the manor. 

The leaseholds for life would be assets in the hands of the administra- 
tor, unless the original grant were made to A. and his heirs, in which case 
Ms heir would take as special occupant. 

The leaseholds for years and consols would be distributed by the 
administrator, one-third to the wife and the remainder equally between the 
. two sons and daughter ; (see 3 & 4 Will. 4, c. 106, and Stat. of Distribu- 
tion, 22 & 23 Car. 2, c. 19.) 

Q. — A. dies intestate, seised in fee simple, leaving one daughter (B.), a 
grandson by a deceased daughter (C.), a grandson and granddaughter by a 
deceased daughter (D.), a granddaughter by a deceased son (E.), and 
two granddaughters by a deceased daughter (F.) ; to whom will A.’s real 
estate descend ? 

A . — The granddaughter by the deceased son (E.) will be entitled to the 
real estate of A. ; the rule being that the male issue and their descendants 
shall be admitted before the female: (WUl. E. P. 103, 13th edit. ; 1 St. 
0. 899, 8th edit.) 

Q.— B. buys 1000 acres of lands which are conveyed to him in fee 
simple. He dies intestate, leaving a grandson (issue of a deceased daughter), 
a great-granddaughter (issue of a deceased son), and two daughters. Who 
will be entitled by descent to B.’s land? Give an authonty for your 

A . — The great-granddaughter, issue of the deceased s son, will b 
entitled to the land, as by the fourth canon of descent the lineal descendants 
in infinitum of any person deceased shall represent their ancesto^ that is, 
shall stand in the same place as the person himself would have done had 

he been living : (see Will. E. P. 105, 13th edit.) 
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Q. — A. dies seised of real estate without issue, and intestate, leaving his 
grandfather, andhi8(A/8) mother, and a brother and sister him surviving ; 
which of these is his heir ? 

A. — His brother is his heir: (see Will. R. P. 106, 13 th edit.; 1 St. 0. 
406, 8th edit.) 

Q. — A man dies intestate, leaving a wife, a daughter of an aunt on his 
mother’s side, and the son of an aunt on his father’s side, his only 
relations ; to whom would his real estate descend ? Give the reason for 
jour answer. 

A. — The real estate will, subject to the widow’s dower if not barred, 
descend to the son of the aunt on the father’s side, by virtue of the 3 & 4 
Will. 4, c. 106, s. 7, which enacts that the paternal ancestors of the pur- 
chaser and their descendants shall take before the maternal ancestors or 
their descendants : (Will. E. P. 108, 13th edit. ; 1 St. 0. 409, 8th edit;) 

Q. — If a man dies intestate, leaving a wife, mother-in-law, step-mother, 
a sister, a niece daughter of a deceased brother, two nephews sons of a 
deceased sister, and no other relations him surviving ; who will be entitled 
to his real and personal estate, and in what proportions ? 

A. — The daughter of the deceased brother will take the real estate, 
subject to the widow’s dower if not barred : (3 & 4 Will. 4, c. 106, s. 7 ; 
Will. E. P. 108, 13th edit. ; 1 St. G. 409, 8th edit.) The widow will take 
half of the personal estate, and the other half will be divided into three 
equal shares, one to the sister, another to the niece, and the remaining 
third to the two nephews : (Matt. Exors. 298, 2nd edit.) 

Q. — A man having purchased real estate, and being possessed of per- 
sonal property, dies intestate ; he has no child, and his father and mother 
are dead, but he leaves a widow, a sister by the whole, and two brothers- 
by the half-blood. How will his real and personal property respectively 
devolve ? and how would it have been if, instead of having purchased his 
real estate, he had inherited it from his father who bought it ? 

A . — The sister of the whole blood of the purchaser takes the real estate 
subject to the widow^’s dower if not barred ; but had he inherited it from 
his father, and the latter been the common ancestor, the eldest of the 
brothers would take it subject as aforesaid. 

The personal estate goes one half to the widow and the other half 
equally between the sister and two brothers. 

Q . — A. and B. (each being an only child) became separately possessed 
of land in fee simple : A. as heir-at-law of his mother, and B. under his 
mother’s will. A. and B. both died intestate, each leaving a brother of his 
father and a brother of his mother surviving him. To whom will the 
lands of A. and B. respectively go ? , 

A. — The lands of A. will go to the brother of his mother ; for here A. 
took the lands ex imrte nbatei'nd, and consequently relations on the father’s 
side cannot inherit, except on failure of the mother’s heirs under 22 & 
23 Viet. c. 35, the descent never having been broken. The lands of B. 
will, however, go to the brother of the father, for the will of the mother 
broke the line of descent and made B. the purchaser and root of descent, 
and the 3 & 4 Will. 4, c. 106, s, 7, enacts that the paternal line of the 
ancestors is preferred to the maternal : (1 8t. 0. 409, 427, 428, 8th edit.) 
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Q. — A. seised ex parte maternd^ makes a conveyance to the use of 
himself and his heirs ; what is the effect of this upon his estate ? 

A. — The effect of this upon his estate is to break the descent and make 
himself the purchaser, from whom the descent will in future be traced, 
and thus let in, on failure of issue, the heirs ex parte paternCi^ in preference 
to those ex parte maternd ; who, if A. had died before this conveyance, 
would have inherited in total exclusion of the heirs ex parte paternd : (1 
St. C. 427, 428, 8th edit.) 

Q. — ^If a man dies intestate, possessed after payment of his debts, 
funeral and testamentary expenses, of — 1, railway bonds ; 2, railway 
shares ; 8, a king’s share in the New River Company ; 4, leaseholds for 
lives ; 5, leaseholds for years ; 6, a policy of 5000/. oh the life of another 
person ; 7, copyholds of inheritance ; and 8, a freehold house — leaving a 
widow and five sons and five daughters him surviving ; upon whom will 
each of these several descriptions of property devolve, and in what pro- 
portions ? 

A. — The railway bonds, the railway shares, unless the latter are made 
realty by the Act or charter of incorporation (see Edwards v. Hall, 25 
L. J. 82, Ch.), the leaseholds for years, and the policy of assurance are 
personal property, and will devolve upon the widow and ten children, the 
widow taking a third, and the children the remainder equally : (see Matt. 
Exors. ch. 1, 2nd edit.) 

As to the leaseholds for lives, if they were granted to the intestate and 
his heirs, they will go to the eldest son as special occupant ; but if the 
heir was not mentioned, they devolve upon the widow and children in the 
proportions above stated : (see Will. R. P. 20, 18th edit.)' 

As to the freehold house, we presume it is a freehold of inheritance, 
and will therefore, along with the share in the New River Company and 
the copyholds, pass to the eldest son as heir-at-law, subject, however, to 
*the widow’s right to dower if not barred : (see Matt. Exors. 8, 2nd edit.) 

Q. — Suppose a son of a second marriage has purchased real estate in 
fee simple, and dies intestate, without issue, but leaves surviving him a 
brother by the first marriage, and two sisters by the second marriage, to 
whom will this real estate descend, and for what reason ? 

A, — It will descend to his two sisters as coparceners, as, although the 
half-blood by 3 & 4 Will. 4, c. 10(5, may now inherit, yet it is not until 
after persons in the same degree of the whole blood and their descendants, 
and brothers and sisters are in the same degree. 

Q. — If A. claims to be heir-at-law, as eldest son of B., what evidence is 
necessary to prove the heirship ? 

A . — Evidence of fhe marriage of B., of the baptism or birth, and time 
or order of birth of A., and of the death or burial of B. The parochial 
register would be evidence both of the time and fact of the marriage of B., 
and of his burial. The parochial register of baptisms would be evidence 
of the birth of A., but not of the time or order of birth, as to which a 
certified extract from the general register established under 6 & 7 Will. 4, 
c. 86, and 1 Viet. c. 22, might be obtained. This evidence must be 
supported by statutory declarations, &c. : (see Dart’s V. & P. 196-200, 
2nd edit.) 
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TRUSTEES, EXECUTORS. 

Question, — Can a trustee for sale become a purchaser in any, and what 
case ? 

Answer. — A trustee cannot purchase of himself, and he is not allowed 
to become a purchaser of the trust property even at a sale by public auction. 
But although a trustee cannot purchase of himself, he is allowed to pur- 
chase from his former cestui que trusty provided there is a distinct and 
clear contract, ascertained to be such after a scrupulous and jealous exami- 
nation of all the circumstances, and there is no fraud, no concealment, 
and no advantage taken by the trustee of information acquired by him in 
the character of trustee : (St. Eq. §§ 321, 322 ; Fox v. Mackreth, 1 L. 0. 
Eq. 92, 2nd edit., is the leading case on the point.) (a) 

Q. — When an estate is offered to a trustee at a price below its actual 
value, upon condition that the title should not be investigated, is the 
trustee justified, under the usual indemnity clause inserted in settlements, 
in purchasing the estate out of the trust funds, at the request of his i,estui 
que trusty upon those terms ? And give a reason for your answer. 

A. — No ; for if a trustee invests money on unauthorised security, how- 
ever unexceptionable it might seem to be, and such security afterwards 
fails, he will be liable ; and an indemnity clause, declaring that he shall 
not be liable for the insufficiency, will not exonerate him from liability. 
A trustee who commits a breach of trust is not protected, although it was 
done at the request of his cestui que trust: (Sm. Man., sect. 350; and see 
hereon 22 & 23 Viet, c, 35, ss. 30-32.) 

Q* — ^What powers should be given to the trustees of a will of real 
estate directing sales, and declaring trusts of the proceeds, that may last 
for many years ? 

A . — ^Power for trustees to sell by public auction or private contract, and 
either in lots, or entirely, with power to buy in and rescind any contrac t 
for sale, and to resell ; to lease ; to give receipts^ and appoint new 
trustees. Also power to invest and vary the investments, if necessary, 
to make advancements, and the like : (see Alin. Will. 44 et seq.y 3rd edit.) 
But it must be borne in mind that the majority of these powers are now 
incident to trusts for sale : (see 22 & 23 Viet. c. 35 ; and 23 & 24 Viet, 
c. 145 ; and as to instruments coming into operation after 31st December, 
1881, see 44 & 45 Viet. c. 41, s. 35.) 

Q. — ^Whero trustees are authorised to invest money on real security, 
and the will contains a clause that they shall not be liable for the insuffi- 
ciency of securities, are they bound to take any, and what, precautions 
before lending on mortgage, and will they in any, and what, case be 
responsible for taking a morigage which proves deficient ? 

A. — ^Trustees are bound to take all usual precautions, such as obtaining 
a proper valuation, &c. The clause in question only protects them from 
any defect against which their precautions have not succeeded in guarding 


(a) Also asked thus : What is the leading case relating to purchases by trustees for 
sale from a cestui que trust f State the rule thereby established. 
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them: (see Stretton v. Ashniall, 3 Dr. 10; Steioart v. Sandei^son, 10 
Eq. 26.) 

Q . — Securities passing by delivery are settled. Will the tnistees be 
held irresponsible if such securities be made away with by one of their 
number ? What course would you recommend to insure their safety ? 

A. — All the trustees are responsible for a breach of trust committed or 
in any way arising in consequence of their own proceeding or negligence, 
but not for one arising through an act of dishonesty on the part of one of 
them committed without the knowledge of the others, or any negligence 
on their part. The securities had better be deposited at a banker’s in a 
box, with separate locks, each trustee having a key, so that access can only 
be obtained to them by the consent of all, as suggested in Cotton v. 
Eastern Counties Railivay Company (1 J. & H. 243). 

Q. — Does or not the proviso for indemnity and reimbursement of trustees 
in the Law of Property Act, 1859, dispense in practice with an express 
clause ? Give any explanations. 

A. — A high authority (Lewin on Trusts) states that, since this Act, the 
express introduction of this proviso in deeds and wills may be safely dis- 
pensed with : (see p. 211, 4th edit.) And he further states that the 
express proviso adds nothing to the trustee’s security against the liabilities 
of his oflSce, and that equity always infused such a proviso into every 
trust deed : 

Q. — Do or not the provisions of the Trustee Act, 1860, making the 
receipts of a trustee for money payable to him in the exercise of any trust 
or power a discharge from liability to see to the application, in practice 
supersede the necessity or expediency of any express clause ? giving reasons 
or remarks. 

A. — The 29th section of this Act does away with the necessity of 
inserting an express clause empowering trustees to give receipts, unless 
the operation of the Act be negatived, for it is not confined to “ purchase 
or mortgage moneys ” payable to trustees, as in the Act of Lord St. 
Leonards of 1859, sect. 23 : (see Langley’s Notes to these Acts.) But it 
is still advisable to insert a receipt clause, as this is far more easily found 
than the absence of the clause negativing the Act or of the power to give 
receipts ; but this will be unnecessary after 31st December, 1881 : (44 & 
45 Viet. c. 41, s. 36.) 

Q. — A. devises real estate to M. and N. in trust for sale, and appoints 
X. and Y. his executors. Can the trustees make a good title without the 
concurrence of the executors ? 

A. — They can, and even if the real estate is charged with debts, the 
concurrence of the feecutors is now unnecessary in such a case. 

Q. — What is the leading case as to the liability of a purchaser to see 
to the application of the purchase money ? And state the principle there 
laid down, and further whether it applies to a sale of leiuseholds, with 
your reason for your reply to the latter part of the question. 

A. — ^It is presumed that the question applies to the case of a purchaser 
from a trustee, and if so, Elliott v. Merriman (Bamardiston, 78) is generally 
considered the leading case. Until the recent Acts of Parliament a pur- 
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chaser from a trustee was bound to see to the application of the purchase 
money unless it was declared by the trust deed, either expressly or 
impliedly (as by a charge of debts, a power to vary securities, or the like), 
that the trustee’s receipt was to be a good discharge. The rule was 
exactly the same with regard to leaseholds unless the purchase was made, 
not from a mere trustee, but from an executor or administrator, who, being 
the person to administer the personal estate and pay the debts, has always 
a power to give receipts. 

Q. — ^What powers of investment are given to trustees by statute ? Are 
land mortgage debentures authorised by statute as an investment for 
trustees, and if so, with what limitations, if any ? 

A. — Unless forbidden by the trust instrument trustees may invest upon 
real security in any part of the United Kingdom, English, or Irish Bank 
Stock, East India Stock, Exchequer Bills, Consols, Eeduced and New 
Three per Cent. Annuities, and Two and a Half per Cent. Annuities : (22 
& 23 Viet. c. 35, 8. 32 ; 23 & 24 Viet c. 38, s. 12. Order 1st February, 
1861.) 

Also upon the stocks of any Government the interest of which is 
guaranteed by this Government; also Metropolitan Board of Works Stock; 
also, where they have power to invest in Bailway Debentures, they may 
invest in Debenture Stock. 

By 28 & 23 Viet. c. 78, s. 10, where trustees have power to invest in 
shares, &c., of companies incorporated by Act of Parliament, they may 
invest in mortgage debentures duly issued under and in accordance with 
the provision of that Act. 

Q . — If a trustee of a term dies leaving an executor, who dies and leaves 
an executor, who is the representative of the trustee ; and who if the 
executor dies intestate ? 

A. — In the first case the executor of the trustee’s executor will be the* 
trustee’s representative ; in the second, a representative must be appointed 
by taking out administration de honis iiqn to the goods of the trustee : 
(see Matt. Exors. 306, 2nd edit.) ^ 

Q. — Can a trustee give a power of attorney to another person to act for 
him in the trust ? And give a reason for your answer. 

A. — In most matters connected with the trust he cannot do so, for in 
him is reposed a personal trust arid confidence to exercise his own judgment 
and discretion ; and when such is the case the maxim Delegatus non potest 
delegare applies : (1 Sug. Pow. 221, Gth edit. ; see also Vineg v. Chaplin, 
31 L. T. Rep. N. S. 142.) 

Q. — If lands are devised to a trustee, his heirs and assigns, upon trust 
that he or they sell the same, and no power of appointing a new trustee 
is given by the will, and the trustee by deed conveys the land to A. in 
order that he may execute the trust, can A., as assignee of the trustee, 
do BO? And if, instead of making the conveyance to A., the trustee 
has died devising the trust estate to A., could A, then have executed the 
trust ? 

A , — Under the conveyance A. cannot, as assignee, execute the trusts of 
the will. Under the devise, however, it has been held that he may : 
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(Titley v, Wolstenholmey 7 Beav. 425 ; Hall v. May, 80 L. T. Eep. N. S. 
64; Lewin on Trusts, 175, 177, 4th edit.) 

Q. — A. mortgages an estate in fee simple to B. and 0. trustees. The 
deed is in the usual form, with a covenant for payment. 0. survives B., 
And dies intestate, leaving a widow and only child, a married woman. 
You have to appoint new trustees and get the mortgage transferred. Who 
would you make parties to your transfer, and what would be the character 
of the deed ? 

A , — The married child and her husband by deed acknowledged must 
•convey the estate to the new trustees after their appointment, which (if 
they cannot be appointed under the settlement) must, be done by order of 
the Court of Chancery obtained on petition, and the widow or other 
administrator of the deceased surviving trustee must assign the debt. It 
is presumed that the original mortgage did not disclose the trust, but 
stated that the mortgagees advanced the money on a joint account ; the 
transfer should merely state that the debt now belonged to the new 
trustees, not disclosing the trust. 

Q. — A. purchases a freehold estate, B. and C., his wife’s trustees, lending 
part of the money. It is desired to embrace in one deed the mortgage 
and conveyance. State shortly how the estate should be limited. 

A. — The estate should be limited unto and to the use of B. and C. (the 
trustees, their heirs and assigns, by the direction of A. ; with a proviso 
for redemption by A., and conveyance to him by B. and C. on payment of 
the sum lent, with interest in the meantime. 

Q . — ^What covenants is it usual for trustees to enter into ? 

A. — Trustees having no interest in the property conveyed, merely 
-covenant that they have done no act to incumber : (Will. K. P. 449, 13th 
edit. ; Sug. Cone. V. 4()8.) 

Q. — Can one of several executors, or one of several administrators, assign 
leaseholds of his respective testator or intestate, or must they all concur ? 
State any distinction, if it exists, and the reasons for it. 

A. — An assignment of leaseholds by one of several executors who prove 
the will is good, they having a joint and several interest in their testator's 
personal estate. As to administrators, it was formerly held they must all 
Join (Jacomh v. Ilarewoud, 2 Ves. 265 ; Burt. Comp. 958), but it is 
now decided that an assignment by one of several administrators is good : 
{Sneeshy v. Thome, 1 Jur. N. S. 536.) 

Q. — Give the heads of a deed of assignment for carrying out the sale 
♦of leasehold property by the executor of the lessee. 

A. — ^Date, parties, recitals of indenture of lease, of will of lessee 
appointing vendor 'Executor, death of testator and probate of his will. 
Agreement for sale, witnessing part, vendor as executor assigns premises 
comprised in lease to purchaser for remainder of term, covenant by vendor 
.against incumbrances (implied after 31st Dec., 1881), covenant by pur- 
chaser to pay rent and observe covenants in lease and to indemnify the 
-executor therefrom : (Pi-id., 9th edit. 1, 240.) 

Q. — State very shortly the ordinary successive steps in the administra- 
tion, without suit, by an executor of the effects of a solvent testator. 
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A. — 1. The executor must bury the deceased in a manner suitable to 
the estate he leaves behind him. 

2. He must prove the will of the deceased. 

3. He must make an inventory of all goods and chattels : (21 Hen. 8, 
c. 5.) 

4. He is to collect all the goods and chattels so inventoried, and to 
that end is to bring actions, if necessary, against persons who withhold 
them. 

5. He must pay the debts of the deceased ; 

f). And then the legacies (after paying the duty). 

7. He must pass a residuary account, pay the duty, and account for the 
balance to the residuary legatee, if one is appointed by the will, and if 
none, he must divide the same amongst the next of kin : (2 St. 0., 8th 
edit., 199.) 

Q. — ^What change has lately been made in the law with reference to an 
assignment by the owner of a chattel real to himself jointly with others or 
another, and how and when was such change made ? 

A , — The 22 & 23 Viet. c. 35 (passed 13th Aug. 1859), enacts that any 
person shall have power to assign personal property, including chattels real, 
directly to himself and another person, or persons, or corporation, by 
the like means as he might assign the same to another: (sect. 21.) 
Before this Act this could not have been done, but ^uch property must 
have been assigned to a third party, who re-assigned it to the two (or 
more) jointly. 

Q — ^IfV’hy and till when on the appointment of new trustees were two 
deeds necessary for transferring the personal estate from the continuing 
trustees to the new body of trustees ? Why was one deed sufficient in the 
case of freeholds ? 

A . — In consequence of the rule of law that a man cannot convey to- 
himself, two deeds were necessary for transferring the personal estate till 
13th of August, 1859, when Lord St. Leonards’ Act (22 & 23 Viet. c. 35) 
came into operation, which provided that personal property might be 
assigned by a person directly to himself and another. Before the Act this 
could not be done, the Statute of Uses not applying to personal estate. 
One deed was sufficient in case of real property, as the continuing trustee 
could convey such property to a third person, or to the new trustee to the 
use of himself and the new trustee, and then by virtue of the Statute of 
Uses they had the legal estate jointly. 

Q. — What is an executor de so7i tort ; and in what cases is a discharge 
given by him available against a claim brought by the legal repre- 
sentative ? 

A. — An executor de son tort is one of his own wrong : (see ante^ p. 50.) 
But his lawful acts are good ; as where he receives assets and gives a 
discharge, and before action brought hands them over to the rightful 
executor : (Wm. Exors. 194, 197, 3rd edit. ; and see Hill v. Curtis, 
L. Bep. 1 Eq. 90.) 

Q. — In the absence of any express direction how may an executor deal 
with a legacy given to a minor so as to be free from responsibility f 
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A , — He may do so by first deducting the legacy duty, and then paying 
the legacy into the Bank of England with the privity of the Paymaster- 
General, to be placed to the account of the infant : (36 Geo. 3, c. 52, a. 
32 ; 37 Geo. 8, o. 135 ; 35 & 36 Viet. c. 44.) 

Q. — In cfiwe of a charge by will coming into operation since the Law of 
Property Act, 1859, of debts and legacies, who is clothed with power to 
raise money necessary for the purpose, and by what means ? 

A . — If the whole estate or interest in the property charged be devised 
the devisees in trust or the survivor may, notwithstanding the want of an 
express power, raise the money by sale or mortgage. But if the whole 
estate is not devised then the executors have the same power : (sects. 14, 
16.) 

Q. — What was the position, legal and equitable, of an executor in re- 
spect of residue undisposed of by the will previously to the statute 11 Geo. 
4 & 1 Will. 4, c. 40 ; and what alteration did the statute make ? 

A . — ^Before this statute the executor was at law entitled to such residue : 
and in equity also, unless it appeared to have been the testator’s intention 
to exclude him from it. But equiiy seized hold of any slight expressions 
of the testator to constitute the executor a trustee for the next of kin. 
By the above Act the executors are in equity trustees for the next of kin 
(if any), unless the will shows a contrary intention : (St. Eq. § 1208, and 
note.) 

Q , — If A. dies, leaving B., 0., and D. his executors, and B. only proves 
his will and dies, leaving 0. and D. him surviving, who wiU be the legal 
personal representative of A. ? 

A. — If power were reserved by the court to grant probate to 0. and D,, 
they (or either of them) are .the proper parties to prove the will of A. and 
become his legal personal representative. If, however, they renounced 
probate, they cannot retract such renunciation as formerly ; and are treated 
as not named in the will, and B.’s executor represents A.'s estate, but if 
B. died intestate administration de bonis non must be taken out by some 
person, who will thereby become the legal personal representative of A. : 
(see Ooote’s Prob. Prac. 39, 47, 49, 192, &c., 6th edit.) 

Q. — ^If the will of A. is proved by his two executors B. and 0., and then 
B. dies intestate, and then C. dies testate, but without naming executors, 
who will be the legal personal representative of A. ? 

A. — ^A representative must be constituted by taking out administra- 
tion de bonis non : (Matt. Exors. 306, 2nd edit.; Dodd & Brook, Pro. 
Pr. 432.) 

Q . — ^If real estate i)e devised to a trustee who is unwilling to act, and 
who has not acted, what is the usual and proper course to be taken by 
him ? 

A. — To execute a deed of disclaimer. However, a deed is not essential, 
except in the case of a married woman, but it afiords more satisfactory 
evidence : (Hayes & Jarm, Cone. Wills, 453, 454, 6th edit.) If the 
trustee be also appointed executor, he should renounce probate and trusts 
of the will in the form required by the Probate Court, and enter the dis- 
claimer on the records of the court : (Ooote’s Prob. Pr. 192, 6th edit.) 

C c 
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Q. — A. (a trustee of real estate for B.) purchases the estate from B. 
soon after he attains twenty-one ; can A. make such a title as a purchaser 
from him is bound to accept, and if the purchaser does accept the title, 
does he incur any, and what, liabilities to B. ? 

A , — The sale to A. may be avoided by B. without showing any fraud 
on A.*s part, for a trustee is not allowed by equity to purchase the trust 
estate, and cannot, therefore, compel a purchaser to take the title, but 
should he do so with notice of the trust, he stands in no better position 
than the trustee : (see St. Eq. § 322, &c. ; Fox v. Machreth, 1 L. 0. Eq. 
92, 2nd edit.) 

Q. — What are assets ^ 

A . — Assets in the modern acceptation of the term mean all the pro- 
perty of a deceased person, both real and personal, which can be made 
available for the payment of his debts and legacies ; assets are real or 
personal, and as to distribution, legal or equitable : (see Matt. Exors. 264, 
2nd edit. ; Sm. Man. sec. 469.) 

Q . — If a man die seised of lands, are they liable as against his devisee 
or heir-at-law for the payment of his debts of both kinds, or either and 
which ? 

A , — All estates in fee simple which the owner has not by his will 
charged with or devised subject to the payment of his debts, are now 
liable to be administered in equity against the heir or devisee for the pay- 
ment of all the just debts of the deceased owner, as well debts on simple 
contract as on specialty : (3 & 4 Will. 4, c. 104.) 

Q. — The stat. 3 & Will. 4, c. 104, renders freehold and copyhold 
estates liable to the payment of specialty and simple contract debts. 
Under the statute are these legal or equitable assets ; and is there any 
class of creditors entitled to be paid their debts before others ? 

A . — Estates rendered liable for the payment of debts by the 3 & 4 
Will. 4, c. 104, are equitable assets. However, all creditors by special 
contract, in which the hei7'S are bound, were formerly to be paid the full 
amount of the debts due to them before any of the creditors by simple 
contract, or by specialty in which the heir is not bound, were to be paid 
any part of their demands : (see Will. E. P. 80, 13th edit.) But this pre- 
ference is now taken away by the 32 & 33 Viet. c. 46. 

Q. — A. testator charges all his estate with the payment of his debts ; 
are creditors by simple contract, by such will, on a level with specialty 
creditors holding security where the heirs are bound ? 

A . — ^Yes ; by this charge the preference given by the 3 & 4 Will. 4, 
c. 104, to creditors by specialty in which the heirs .were bound, was taken 
away, and all creditors placed on an equality (Will. E. P. 80, 13th edit.), 
even before the 32 & 33 Viet. c. 46. 

Q. — What are dilapidations as between the representatives of a deceased 
incumbent and his successor, and do they extend to land as well as 
buildings ? And what are the liabilities of the representatives to the 
successor ? 

A , — ^Dilapidation is the pulling down or destroying the houses of a 
living, or suffering them to run to waste, or committing waste upon the 
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inlieritance of tlie church, &c. The incumbent is bound to maintain the 
parsonage and buildings and the chancel of the church in good repair, but 
not to maintain anything in the nature of ornament. The incumbent is 
not bound to cultivate the glebe lands in a husbandlike manner, but if 
he commits any act of waste, such as could not be committed by a tenant 
for life, his representatives will be liable to an action for dilapidations. 
By 34 & 35 Viet. c. 43 (Ecclesiastical Dilapidations Act, 1871), dilapida- 
tions are a debt recoverable from the late incumbent or his representatives, 
which the new incumbent must pay over to the Governors of Queen 
Anne’s Bounty, who expend it on the works according to the certificate of 
the surveyor of dilapidations : (Will. P. P. 78. 10th edit.) 

Q. — What mines on glebe land can be worked by a person for his own 
benefit ? and how can the same be demised for a term beyond hia life, and 
with what consent and to whom must rent and royalties be reserved ? 

A . — ^He may work open mines, but may not open new ones without the 
consent of the patron and ordinary : (Addison on Torts, 232, 3rd edit.) 

By the 5 & fi ViqJ^. c. 108, and subsequent Acts, the mines may be 
demised for any term not exceeding sixty years, with the consent of the 
patron and the Ecclesiastical Commissioners, but no premium must be 
taken. Not more than three-fourths nor less than one-half of the rent 
is payable to the commissioners, and the rest to the incumbent : (Wood. 
L. & T. 26. 27. 30 , loth edit.) 


OUTSTANDING TERMS.— MERGER, 

Question , — What is an attendant term, and what was the advantage 
• proposed by the assignment of it ? 

Answer . — A term was said to be attendant when vested in some trustee 
in trust for the owner of the inheritance out of which it had been raised. 
TPhelidvantage gained by an assignmeht^F it was that it, although satis- 
fied, protected a bond fide purchaser of the inheritance for value and 
without notice, from incumbrances created by the vendor, after the creation 
of the term and before the sale of the inheritance to the purchaser : 
(1 St. 0. 377, 8th edit.) 

Q. — ^What is the present law as to satisfied terms ; and what do you 
consider the proper practice as to assigning them or not, and why ? 

A . — ^By the 8 & 9 Viet. c. 112, all satisfied terms which were attendant 
on the inheritance on the 31st December, 1845, were on that day to cease ; 
but if attendant by express declaration they are to continue the same pro- 
tection against incumbrances as if they subsisted : (sect. 1.) And all 
terms becoming satisfied after 31st December, 1845, and attendant upon 
the inheritance, are to cease : (sect. 2.) 

The protection given by the first section is a limited protection, for it 
only protects purchasers who took the assignment before the 31st Decem- 
ber, 1845 : (Sug. R. P. Stats 288.) This puts an end to the assignment 
of satisfied terms as a protection to a person who became such after this 
Act : and there appears to be no foundation for the notion that any such 

0 0 2 



888 OONVBYANOINO, ATO LAW OF REAL AND PERSONAL PROPERTY, 


term can now be kept on foot as an attendant term by assignment : (Sug. 
Gone. V. 373, 483.) 

Q. — Did the term ever, and when, become attendant upon the inheri- 
tance without an actual assignment to attend ? 

A , — the term were neither surrendered nor assigned to a trustee to 
attend the inheritance, it was still considered attendant on the inheritance 
by construction of law, for the benefit of all persons interested in the 
inheritance according to their respective titles and estates : (Will. E. P. 
417, 13th edit.) 

Q. — Was there any, and what, advantage to a purchaser in taking an 
actual assignment of outstanding terms to trustees for the purchaser in 
trust to attend the inheritance over a general declaration that all persons 
in whom outstanding terms were vested should stand possessed of them in 
trust for the purchaser ? 

A, — There was great advantage in taking an actual assignment of a term 
over a mere declaration of trust, as the latter would have afforded no 
protection whatever against a subsequent purchaser, without notice for 
valuable consideration, who had obtained an assignment of the term : (see 
1 Hughes’ Pract. Sales, 558, 2nd edit.) 

Q. — If an outstanding term had never been assigned to attend the 
inheritance, at whose expense was such assignment made ? 

A. — The practice was for the vendor to be at the expense of deducing 
the title to the term, and the purchaser to defray the expenses of the 
assignment : (2 Hughes’ Pract. Sales, 233, 2nd edit.) 

Q. — What is meant by the merger of a term of years 

A, — Where a person is possessed of a term of years, and afterwards 
becomes possessed of the freehold, whether in fee, in tail, or for life, if 
both estates are in the same right, and no other estate intervene, the term 
will become swallowed up in the freehold or (as it is technically termed) 
merged in it : (Will. R. P. 414, 13th edit. ; et ante, p. 195. (a) 

Q. — What is the difference between merger, suspension, and extinguish- 
ment ? 

A. — Merger is defined in the preceding answer ; suspension is the partial 
extinguishment of the interest for a time ; while extinguishment is the 
destruction of a collateral thing in the subject out of which it is derived : 
(Whart. Law Lex. G05, 606, 4th edit.) 

Q. — An estate is granted to A. for 1000 years, subject thereto to B. for 
life, remainder to C. in tail, with reversion to D. in fee. To whom should 
the teim be surrendered for the purpose of merging it ? 

A. — The term must be surrendered to B., the tenant for life, his being 
the next succeeding estate of freehold : (see Will. R. P. 414, 13th edit. ; 
Burt. Comp. 896 et seq.) 

Q. — A., seised in fee, demises to B. for a term in mortgage ; A. then 
mortgages the equity of redemption to 0. in fee ; A. next pays off B.’s 
mortgage, and desires to merge B.’s term ; how is this to be effected ? 

(a) By the 187S Act, c. 66, s. 26, aub-s. 4 : There will be no merger by operation 
of law only in the future, if the benefeial interest is not merged in equity. 
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A. — Since the 8 &: 9 Viet. c. 112, a deed of surrender is not absolutely 
necessary to merge the term ; an acknowledgment of the receipt of the 
money signed by the mortgagee (usually indorsed on the mortgage-deed) 
is sufficient : (Hughes’ Conv. 448.) 

Q - — ^Will a term under any circumstances merge in a term of shorter 
duration ? 

A, — Yes, a term of years will merge in the immediate reverBion for 
years even when the term in reversion is of shorter duration than the 
term on which it is expectant. For merger is not confined to cases whei*e 
one of the coinciding estates is greater than the other in point of quantitif 
of interest (1 St. 0. 314, 8th edit. ; Burt. Oomp. 899.) 

Q. — A. has a lease for thirty years, and the same lessor makes another 
lease of the same property to B. for sixty years ; the lessor afterwards sells 
and conveys the freehold to 0., and it becomes necessary to merge the 
thirty years’ term ; how is this to be effected ? 

A. — If the terms are common law terms, the latter would only be an 
iuteresse termini, and would not prevent a surrender to the freeholder : 
(Burt. Oomp. 907.) A. might, therefore, surrender his term to 0., 
then B.’s term (being to commence on the determination of A.’s estate) 
would come into possession, and there would be an effectual merger of 
A.'s term. However, if A. attorns to B., it seems the surrender may be 
made to him : {Edwards v. Wickwar, L. Rep. 1 Eq. 403.) 

Q. — If a tenant for years dies, having appointed the person who is 
seised of the immediate freehold to be his executor, will the term merge 
or not ? Give a reason for your answer. 

A, — The term will not merge, for the executor is recognised by the 
law as usually holding only for the benefit of creditors and legatees, that 
•is, en autre droit: (1 St. C. ,314, 8th edit., et supra.) 

Q. — When terms of years are created by settlement, what are the events 
usually expressed in the proviso for cesser of such teims ? 

A. — By inserting in the deed by which the term is created a proviso 
that it shall cease not only at its expiration by lapse of time, but also in 
the event of the purposes for which it is created being fully performed 
and satisfied, or becoming unnecessaiy, or incapable of taking effect : 
(Will. R. P. 413, 13th edit.) 


BONDS, &c. 

Question . — In preparing a bond from two persons, what should be 
attended to in the form of it to make it effectual against both or either ; 
and, supposing one of the obligors to be merely a guarantee for the 
other, what should such a guarantee require for his security from his 
co-obligor ? 

Answer . — In the first case the bond should be made joint and several, 
and, in the second, the guarantee should require from his co-obligor a 
counter-bond (Will. P. P, 341 et seq., 10th edit.) or warrant of attorney 

Q- — Suppose there are two partners, and they give their joint bond for 



890 OONVBYANOINO, AND LAW OF BEAL AND PERSONAL PROPERTY. 

payment of money to W., and one of such partners dies ; what extent of 
remedy has the obligee against the surviving partner, and against the 
representative of the deceased partner ? 

A. — At law only the surviving partner could be sued: in equity the 
representative of the deceased partner might be sued also (see Will. P. P. 
361, 10th edit.) ; both can now be sued. 

Q. — What is the meaning of a “ joint and several liability ? Give the 
form of a joint and several covenant by three covenantors. How would 
the release of one of these affect the others ? 

A. — In a joint and several liability, the covenantors are liable both 
collectively and individually. The following is a form of covenant : — 
“And the said (covenantors) do hereby, for themselves, their heirs, execu- 
tors and administrators, jointly, and each of them doth hereby, for himself, 
his heirs, executors and administrators, severally covenant, &c.” The 
release of one of these covenantors would discharge the others, although 
the liability is several as well as joint. 

Q. — A. and B., not partners, are to give their bond to 0. for the pay- 
ment of a certain sum of money ; how is the obligation to be made, so that 
in case B. should die and leave A. surviving, C. may have a legal claim upon 
B.'s representatives ? 

A. — Make the bond joint and several. 

Q. — What is a c/iose in action, and to what description of property is it 
applied ? 

A. — A chose in action is a phrase which is sometimes used to signify a 
right of bringing an action, and at others the thing itself which forms 
the subject-matter of the right, or with regard to which that right is 
exercised ; but it more properly includes the idea of the thing itself, and 
the right of action as annexed to it. The description is applied to debts, 
as money due on bonds : (see Holth. L. D. 2nd edit. ; 2 St. 0. 10, 44, 8th 
edit.) 

Q. — Can a chose in action be legally assigned, or by what mode is the 
transfer of such propei'ty effected ? 

A. — A chose in action could not (with the exception of bills and notes 
and bail bonds) be assigned at law ; but such assignments were recognised 
in equity. The form of assigning a chose in action at law was in the 
nature of a declaration of trust, and a power to the assignee to use the 
name of the assignor in order to recover the possession. No such power 
was required in equity, as choses in action were there assignable : (2 St. C. 
44, 8th edit. ; St. Eq. §§ 1040, 1057a ; Row v. Dawson, 2 L. 0. Eq. 612, 
2nd edit.) And now (by 18 & 19 Viet. c. HI) the ^indorsee of a bill of 
lading and (by the 30 & 31 Viet. c. 144) assignees of life policies, and (by 
31 & 32 Viet. c. 86) assignees of marine policies, may sue thereon in their 
own names: {ante, p. 17.) By the 1873 Act, s. 26, sub-s. 6, they 
are assignable at law if absolutely assigned in writing and notice given to 
the debtor. 

Q. — How can the right to a sum of money owing be transferred by 
the creditor to a third party ? And what are the forms attending such 
transfer, and what precautions are to be taken by the purchaser to guard 
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his title on the transfer being completed, as distinguished from a transfer 
of an estate in land ? 

A , — By assignment in writing the power of attorney will no longer be 
necessary, but to perfect his title the assignee should immediately give 
notice in writing to the debtor to comply with 36 & 37 Viet. c. 66, s. 25, 
sub-s. 6, and in order to prevent any subsequent assignee without notice 
doing so, and thus gaining priority, or to prevent payment of the debt 
to the assignor, or the debt passing to the trustees of the assignor in case 
of his bankruptcy if a trader ; (see St. 0. itbi sup, ; Sm. Man. sect. 436.) 


COPYRIGHT. 

Question , — What is the law as to the copyright of an article published 
in an encyclopaedia, when such article has been composed on the terms 
that the copyright shall belong to the proprietor of the work and shall be 
paid for by him, and the author reserves no rights ? 

Answer . — The copyright will belong to the proprietor of the work for 
the same term as is given by the Act to authors of books, and after the 
term of twenty-eight years from the first publication of such article the 
right of publishing the same in a separate form will revert to the author for 
the remainder of the term given by the Act, and during such term of twenty- 
eight years the proprietors must not publish any such article separately 
without previously obtaining the consent of the author or his assigns : 
(5 & 6 Viet. c. 45, 8. 18.) 
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EQUITY, (a) 

In Matters as Administered under the usual Jurisdiction of the 
Chancery Division op the High Court of Justice. 


GENERAL NATURE AND OBJECTS OF EQUITY 

JURISPRUDENCE. 

Question. — How might Equity be defined? 

Answer. — Equity might be defined to be a portion of justice, or natural 
equity, not embodied in legislative enactments or in the rules of the com- 
mon law, yet modified with a due regard thereto, and administered where 
the courts of law could not, or originally did not, clearly afford any or 
adequate relief, at least not without circuity of action or multiplicity of 
suits, or where they could not do complete justice between the parties 
interested : (Sm. Man. sects. 1-19.) 

Q. — ^Explain the origin of equity. 

A, — The origin of equity is involved in some obscurity, but there seems 
little doubt that the Court of Chancery was called into existence to supply 
the defects of the common law, and to give relief where the common law 
did not or could not ; the application for relief being made to the King in 
council, or to the King himself, and latterly to the Lord Ohaillit^ll01','’"as 
Teep&nof the King’s (or Queen’s) conscience: (see Haynes’ Outl. Eq. 12, 
43. 45 ; Hallam’s Const. Hist. Eng. 344, &c., 9th edit. vol. 1.) 

Q. — State the distinction between law and equity. 

A . — It principally consisted in the difference of the subjects over which 
they exercised jurisdiction, in the kind of relief they administered, and 
their mode of proceeding : (8 St. C. 467, 8th edit.) (b) 

Q. — ^Was there any, and what, difference between the general principles 
by which a court of equity was guided and those of a court of law ? 

(a) All Divisions of the High Court are now to administer equity (1873 Act, s. 24), 
and where there is any conflict between the rules of law and equity the latter are to 
prevail ; (/A s. 25, sub-s. 11.) 

(5) For, as to the first distinction, courts of law adjudicated in rem upon titles com- 
pleted by actual conveyance, and ruled accordingly ; but courts of equity adjudicated 
in personam. As to the second, courts of equity decreed the specific performance of 
mere executory contracts, &c. ; but law% even as altered (see Benson v. PauHy 27 L. T. 
Rep. 78), would only award damages for the non-performance ; (see Hallilay*s 
Articled Clerk’s Handbook, 37 et seq.) As to the third distinction, they differed in 
the mode of bringing the point for decision to issue, and, to a great extent, in tbeir 
mode of proof. 
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A . — was a popular mistake tkat an equity judge decided according^ 
an unbounded discretion, without any regard to strict rules. But the: 
were certain principles upon which courts of equity acted, which were vei 
well settled. The cases which occurred were various, but they were decide 
on fixed principles. Courts of equity had, in this respect, no more discri 
tionary power than courts of law ; (St. Eq. §§ 18, 19, 20.) 

Q. — ^From whence were the principles of equity as administered by oi 
Courts of Chancery derived, and how did they find their way here so as \ 

run together and to control the common law in the administration < 
justice ? 

A , — From the Boman civil law, they found their way here through th 
ecclesiastics who formed the principal educated class of the period, an 
were adopted by the Chancellors (who were invariably ecclesiastics ti 
Henry Vin.’s reign) in exercising their jurisdiction : (see Goldsmith’ 
Equity, part I.) — ^ 

Q>' what respects did their introduction control the common law 
Did the judges cease to administer law as before with all its defects an 
shortcomings ? and did they yield a willing obedience to what was the: 
considered to be an usurped power? Was there not a sharp and long 
protracted struggle for supremacy between the ‘*two systems,” and ii 
what reign did it cease and what was the result ? 

*^he Court of Chancei’y mitigated the rigours of the common lav 
and supplied its defects, and gave relief where it did not or could not 
The common law judges did not cease to administer law as before, or giv< 
a willing obedience, and the struggle did not cease until 1616, whei 
James I,, after a long conflict between Lord Coke and Lord Ellesmere 
directed that the Court of Equity had power to set aside a judgmen' 

obtained by fraud at common law : (see 1 Hallam’s Const. Hist. 346, 9tl 
edit ) 

happened it that, instead of following the example at Borne ir 
a similai case, when the law of the Twelve Tables became intei*woven with 
and absorbed by the pretorian edicts, together forming one system of law. 

Courts of Equity continued to sit in distinct courts, administering 
justice separately from the common law courts, and how have the two 
systems been amalgamated ? 

A . — This resulted from the attachment of the nation to the old common 
law of the realm, but equity p’adually grew in importance and its advan- 
tages were generally recopised. The antagonism of the two courts 
naturally prevented any fusion. The Judicature Act, 1873 (36 & 37 Viet, 
c. 66), amended by that of 1875 (3« & 39 Viet. c. 77), has now fused 
both courts, and enacted a similarity of forms and procedure, and mode 
of taking evidence, but the Chancery and Common Law divisions are kept 
distinct, and a great deal of the exclusive jurisdiction is preserved, but in 

case of conflict between the rules of law and equity those of the latter are 
to prevail. 

Before the jurisdiction of the court was settled, what were the 
hmits placed to its power? Mention some of the cases from the Year 
Books in which its interposition was applied for, by way of illustration. 
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4.-— Before the jurisdiction of the court was settled, its limits in 
administering relief were almost according to the conscience of the 
Chancellor, as was remarked by Selden. The cases that occurred at this 
time were for assaults and trespasses, and a variety of outrages which 
were cognisable at common law, but for which the party complaining was 
unable to obtain redress in consequence of the maintenance and protection 
afforded to his adversary by some powerful baron or by the sheriff, or by 
some oflSoer of the county in which they occurred ; (Oalend. Oh. of Eliz. ; 
and see Year Book, 4 Hen. 7.) (a) 

•Q. — Could a judgment obtained by fraud at common law be then set 
aside in equity ? How was this settled in 1616, and by whom, and on 
what occasion ? 

A. — ^Before 1616 it was considered that such a judgment could not be 
set aside in equity. The point was mooted in the time of Sir Thomas 
More ; and the controversy was renewed with great heat and violence in 
the reign of King James I. : (ante, p. 396.) 

Q . — How did it happen that equity became administered separately 
upon principles and rules, some of which conflicted with those of the 
common law ? And what does the word equity in legal phrase import ? 

A. — It was found from time to time that the rules of the common law 
were too harsh or strict, and they were consequently modified by equity, 
and made more in accordance with natural or real justice. Equity was 
thus said to "'temper the harshness of the common law.” " Equity ” is 
defined ante. p. 395 : (Sm. Man. sect. 2, &c.) 

Q. — Who were the distinguished Chancellors who subsequently reduced 
the system into order, and to whom above all is the greatest share of 
merit ascribed in this respect ? 

A. — These Chancellors were: Lord Bacon, who, by his celebrated 
ordinances for the regulation of Chancery, gave a systematical character 
to the business of the court. Then followed Sir H. Finch (afterwards 
Earl of Nottingham), who, during the nine years he presided in the court, 
built up a system of jurisprudence and jurisdiction upon wide and rational 
foundations, which served as a model for succeeding judges, and gave a 
new character to the court ; hence he has been styled “ the father of 
equity.” Lord Hardwicke was the next Chancellor who completed the 
structure begun and planned by Lord Nottingham : (sec St. Eq. 
§§ 51, 62.) 

Q , — What was the rule of interpreting the statute law in equity ? and 
did it differ from that of common taw ? (h) 

A, — There was not u single rule of interpreting laws, whether equitably 
or strictly, that was not equally used by the judges in the courts both of 
law and equity. True, a case was sometimes said to fall within the equity, 
or, at others, to be out of the equity, of an Act of Parliament. But here, 
by equity was meant nothing but the sound interpretation of the law. 


(а) We have no doubt the question is taken from Hayne’s Outlines of Equity, to 
which the student is referred. 

(б) Also put in this form : With what latitude did equity construe statute law ? 
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Each endeavoured to fix and adopt the true sense of the law in questio: 
neither could enlarge, diminish, or alter that sense in a single titti 
(2 St. 0. 70, 8th edit. ; St. Eq. § 15.) 

Q. — What were the peculiar objects of jurisdiction of courts of equity 
Give exempli gratia instances under each head, (a) 

A. — They were said to be the following : (1) accidenty as where publ 
stock directed by will to be set apart to answer an annuity was reduce 
by Act of Parliament, equity would interfere by decreeing the deficient 
to be made up against the residuary legatees, on the ground of accideni 
(2) fraud, as where a trustee committed a breach of trust ; and (3) trusi 
as where a use was engrafted on a use which the Statute of Uses cou 
not operate upon, but was a mere benefit or trust in --equity : (Sm. Ma 
sect. 62, et seq.) 

Q . — What are the three principal cases in which the Court of Ohancei 
granted relief, as stated by Lord Coke ? 

A. — They were covin, accident, and breach of confidence:” (see 
Inst. 84.) 

Q. — Mention some of the principal heads of the court’s equitab 
jurisdiction. 

A. — They were accident, mistake, fraud, legacies, donations mortis causi 
trusts and trustees, specific performance, account, administration, mpr 
gages, apportionment and contribution, partnership, election, satisfactioi 
partition, interpleader, injunction, ue exeat regno, infants, lunatics, an 
married women, discovery, &c. : (Sm. Man.) (h) 

— What were the general heads of remedial equity ? 

A. — Mr. Smith gives the three following under the head of remedh 
equity : accident, mistake, and fraud : (Sm. Man. tit. 1, chaps. 1—4.) 

Q . — State some of the instances within the statutory jurisdiction of 
court of equity as distinguished from its original jurisdiction. 

A . — The court of equity had original jurisdiction in uses, trusts, acciden' 
fraud, the guardianship of persons under disability, &c., while a few of th 
instances of its statutory jurisdiction were : — applications under th 
Settled Estates Act ; the power of trustees to pay money into court unde 
10 & 11 Viet. c. 96 ; of making vesting orders and appointing new trustee 
under the Trustee Act of 1850 ; relieving tenants from forfeiting lease 
for breach of covenant to insure under 22 & 23 Viet. c. 35, and ver 
many others. 

Q . — What approach was made by the Legislature during the presen 
reign to endow couits of equity with common law powers ; and also th 
common law courts with powers exercised only theretofore in equity, wit! 
a view of promoting an amalgamation of the two systems ? 

A, — By 14 & 15 Viet. c. 83, s, 8, courts of equity might obtain th 

(а) The following question is answered in the above chapter : Give a short outlin 
of the peculiar powers and duties of a court of equity. 

(б) The following question is answered by the above : Mention some instances i: 
which, in substance, a remedy could only be obtained in a court of equity. 
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assistance of a common law judge instead of sending cases for the opinion 
of a common law court. By the 21 22 Viet. c. 27, and the 25 & 26 

Viet. c. 42, courts of equity might award damages and cause questions of 
fact to be tried by a jury before the court itself. By the Common Law 
Procedure Act, 1852, common law courts might give relief before trial in 
ejectment for non-payment of rent or mortgage money, and might, by 
the Common Law Procedure Act, 1854, grant injunctions and writs of 
mandamus, and other discovery, &c. And they might relieve in case of 
forfeiture for non-insurance or non-payment of rent, by the Common Law 
Procedure Act, 1860. 

Q. — In what cases had equity jurisdiction exclusive of the common law 

A. — In those cases where courts of common law could not grant any 
relief. Notwithstanding the 17 & 18 Viet. c. 125, and the 23 & 24 Viet, 
c. 126, and other Acts, equity retained exclusive jurisdiction over uses 
and trusts ; specific performance of contracts not comprising a public 
duty (see Bemon v. Pauli, 27 L. T. Rep. 78) ; partition ; granting the 
mortgagee’s right of foreclosure, or enforcing a mortgagor’s right of 
redemption where the right is gone at law ; also in the guardianship of 
infants, idiots, lunatics, married women, and other persons under disability 
(see Hayne’s Tab. Anal, of Eq. Jur.) ; in nearly all cases of accident, 
mistake, and fraud, in election, marshalling assets, bills of peace, perpetu- 
ating testimony ne exeat regno, and in winding-up companies. 

Q. — In what cases had it concurrent jurisdiction ? and state any instances 
in which, on account of the more efficient remedy in equity, the common 
law proceedure had fallen into disuse. 

A. — In those cases where courts of law did not oiiginally afford any 
relief or even adequate relief, but had since given such relief or complete 
relief, then courts of law and equity had a concurrent jurisdiction : (8t. 
Eq. §§. 64 i, 80.) As in some cases of accident, mistake, forfeiture, and 
fraud, granting specific performance of contracts comprising a public duty 
(see Benson v. Pauli, sup.), or damages in specific performance or injunction 
cases ; enforcing the delivery up of specific chattels ; granting injunctions ; 
discovery, interpleader, and set off ; also in partnership and administra- 
tion, but the jurisdiction here was of a very limited application, and in 
account it had fallen almost into entire disuse : (see St. Eq. §§ 442, 534 ; 
Haynes’ Tab. Anal, of Eq. Jur.) 

Q. — In what cases had it auxiliary jurisdiction ? {a) 

A. — ^Discovery; perpetuating testimony; examination de hene esse; bills 
of peace ; and bills to establish wills : (Haynes, uhi sup. ; Sidney Smith’s 

Eq. Pr.) (i) 


(a) This and the two preceding questions have also been asked to this effect : Men- 
tion, first, what matters are not comprised within the scope of the common law; and, 
secondly, the kinds lately conferred upon the courts of the latter. 

(Jb) As to what matters were within the exclusive, concurrent, and auxiliary juris- 
diction of the court is by no means easy to state with certainty, the Procedure Acts 
of 1852 and 1854, 1860, and other statutes, having given the courts of law juris- 
diction in so many cases formerly cognisable in equity only. However, as text 
writers still retain their former divisions, we have thought it safer to follow, with 
very slight modifications, such* divisions. 
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Q . — In what cases had courts of equity no jurisdiction, or declined < 
exercise it ? 

A , — Where it was clear that courts of law did always aflPord adequate an 
complete relief without the aid of a court of equity, and without circuit 
of action and multiplicity of suits, and could take due care of the righi 
of all persons interested in the property in litigation, courts of equity ha 
no jurisdiction : (Sm. Man. sects. 16, 17.) 

Courts of equity declined to exercise their jurisdiction in cases whei 
one party had no more equity than another (St. Eq. § 64, c.), or whei 
both parties were in pari delicto, unless public policy would be promote 
by such interference (Id. §§ 293, 303, 304), or where under the circun 
stances complete justice would not be done : (Id, § 895 et seq.) 

Q. — Have the practice and procedure of the late Court of Chancery ai 
application to the Chancery Division of the High Court of Justice ? If s 
to what extent ? • 

A. — Where no other provision is made by the Act or the Buies of Cou 
the old procedure and practice remain in force : (see sect. 21 of Judic 
ture Act, 1875, and note to Buies of Court.) 

The alterations are limited to proceedings by writ and statement 
claim, &c. to judgment, where formerly such proceedings were taken byb 
or information ; the proceedings after judgment are as before, and so a 
the proceedings by petition, or summons. 

Appeals are now in the nature of rehearings, and made by motion < 
notice ; within a more limited time than formerly ; further evidence 
admitted, and enrolment of decree to prevent appeal is done away with. 

Q. — Enumerate the principal heads of business which by the Judicatu 
Act are assigned to the Chancery Division of the High Court of Justice. 

A. — 1. All causes and matters pending in the Court of Chancery 
the commencement of the Act. 

2. All causes and matters to be commenced after the commencement 
this Act under any Act of Parliament by which exclusive jurisdiction, 
respect to such causes or matters, has been given to the Court of Chance 
or to any judges or judge thereof respectively, except appeals from Coue 
Courts. 

3. All causes and matters for any of the following purposes : — 

The administration of the estates of deceased persons. 

The dissolution of partnership, or the taking of partnership or otl 
accounts. 

The redemption or foreclosure of mortgages. 

The raising of portions or other charges on land. 

The sale and distribution of the proceeds of property, subject to a 
lien or charge. 

The execution of trusts charitable or private. 

The rectification, or setting aside or cancellation of deeds or otl 
written instruments. 

The specific performance of contracts between vendors and purchas 
of real estates, including contracts for leases. 

The partition or sale of real estates. 

The wardship of infants and the care of infants’ estates. 
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And all matters within the jurisdiction of the court, under 44 & 45 
Viet. c. 41. 

Q. — Selden hath said, '' For law we have a measure and know what to 
trust to. Equity is according to the conscience of him that is Ohancollor, 
and, as that is larger or narrower, so is equity.*’ Was this an accurate 
description of equity as administered in our courts ? State the grounds 
of your opinion. 

A, — The opinion of Selden was not an accurate description of equity as 
administered in our courts of the present time, whatever it might have 
been formerly, for, as before seen, there were certain principles on which 
courts of equity acted, which were very well settled. The cases which 
occurred were various ; but they were decided on fixed principles. Courts 
of equity had, in this respect, no more discretionary power than courts of 
law : (see further, ante, pp. 395-6.) 

Q. — Was there any, and what, difference in the consideration of choses 
in action in courts of law and equity ? 

A. — ^It was a rule of the common law, with a few exceptions, that no 
chose in action could be assigned to third persons. Courts of equity, how- 
ever, gave effect to assignments for valuable consideration of choses in 
action: (see St. Eq. §§ 1039, 1040 c., 1044, 1050, 1057 ; Bow v. Dawson, 
2 L. C. Eq. 612, 2nd edit.) 

Q. — ^When there are two clauses absolutely inconsistent with each other, 
which clause prevails, the first or the last ? and is this rule the same in 
both deeds and wills, and, if different, in what particular ? 

A, — As a general rule, in a deed, the former clause prevails ; as if a 
grant be made to A. and his heirs in the premises, and by the habendum it 
is restricted to his life, the habendum would be rejected as repugnant to 
the estate of inheritance conferred on him by the premises. In wills, the 
genera] rule is that the latter clause shall prevail, as implying a change in 
the testator’s mind : (Burt. Comp. 512, 601, 602 ; 1 Hughes’ Pract. 
Sales, 295, 297, 2nd edit.) 

General Maxims of Equity, 

Q , — State a few of the general maxims of equity jurisprudence, and 
explain shortly the meaning of each. 

A. — Equity will not suffer a right to be without a remedy” is the 
first maxim ; but this only means rights which are considered such both 
at law and in equity. 

Equity follows the law ” is another. This means that equity is 
governed by legislative enactments and rules of law in regard to legal 
estates, &c., and is regulated by the analogy of such legal estates, &c., and 
legislative enactments, &c., affecting the same in regard to equitable 
estates, &c,, if any analogy subsists : if in each case there are no peculiar 
circumstances rendering it necessary to deviate from this rule. 

It is a maxim that ** Vigilantibus, non dormientibus, cequitas subvenit ; 
this means that equity discountenances laches. 

Another is, He who seeks equity must do equity this means, must 
do equity in the transaction in which the relief is sought : (see further 
St. Eq. and Sm. Man., tit, ** General Maxims, et infra,) 
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Q. — ^Equity is said to follow the law. Does it not sometimes go beyond 
the law, as in the case of trusts executory ? What are they ? 

A. — It does. Trusts executory are trusts raised by a stipulation or 
direction to make a settlement upon trusts which do not appear to be 
formally and finally declared by the instrument creating them. Equity 
endeavours, in construing such trusts, to carry out the presumable intention 
of the settlor or testator, and may thus be said ‘*to go beyond the law 
(Sm. Man., sect. 2fi6.) 

Q. — Discuss the maxim “ Viffilantibus, non (lormientihns cequitas suh- 
venit'^ and give reasons wh) delay should in justice be a bar to relief. 

A, — The meaning of the maxim is, that equity discountenances laches. 
It would, in case of laches, in many cases, be impossible to interfere 
without doing injustice to third persons. In general, nothing can call a 
court of equity into activity but conscience, good faith, and reasonable 
diligence: (see Sm. Man,, sect. 33.) 

Q. — Docs equality mean equity ? How is this exemplified in the case 
of a joint purchase ? 

A, — It is a maxim that Equity is equality.” Therefore equity leans 
against joint tenancy, on account of the jus accrescendi attendant and the 
equality being one of chance merely. Consequently, on a joint purchase 
by two persons who advanced the purchase money in w?iequal shares, the 
survivor will be held a trustee for the deceased representatives to the 
amount he advanced : (Sm. Man., sect. 35 ; Lake v. Gibson ; Lake v. 
Craddock, 1 L. 0. Eq. 161, 162, 3rd edit.) 

Q — court give relief where one party has no more equity than 
another, or will it leave the parties to their legal remedy ? 

A. — It is a maxim that Where the equities are equal, the law pre- 
vails.” The court will, therefore, only enfoi'ce theTe^ iemed]r‘(13t. Eq.. 
§ 64 c. ; Sm. Man. sect. 34), which may be obtained in any division of the 
High Court. 

Q. — Give an instance of the application of the maxim that “ Where 
there is equal equity the law must prevail.” ^ 

A. — The following exemplifies this maxim : If a trustee sells to a 
bona fide purchaser for value, without notice of the trust, and passes 
to him the legal estate, the legal title of the purchaser prevails over 
the equitable one of the cestui que trust : (St. Eq. § 64 c., and notes ; 
Bassett v. Nosworthyy 2 L. 0. Eq. 1 et seq., 2nd edit. ; Sm. Man., 
sect. 34.) 

— Explain the maxim Qai prior est tempore potior est jure,'* and the 
linQitations of its application. • 

A. — This means that, where equities are equal, the first in time shall 
prevail. This is the last rutiErreS^ted to7 an a coilTt Of eq[iilty will not' 
prefer one to another until it finds, on an examination of their respective 
merits, that there is no other suflScient ground of preference between them : 
(see St. Eq. 23, 24, 4th edit.) 

Q. — Discuss briefly the defence of a purchaser for valuable consideration 
without notice, giving cases in which it is and is not sustainable. 
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A , — The purchaser by such plea admits that a good title did not pass to 
him : it likewise assumes a conflict between a legal and an equitable title, 
or between the holder of a title legal or equitable, and a person who is 
trying to assert an equity against him. Such plea cannot be used by a 
person having an equitable title against another having equal equity who 
is prior in point of time. 

K the purchaser without notice has the legal estate in addition, or the 
best right to call for it, his claim is indisputable, as where the equities are 
equal the law prevails : (see Sug. Eq. pp. 26 — 28, 4th edit.) 

Q . — ^Explain the meaning and effect of the maxim that Equity acts 
in personam^ the law acts in remJ* 

A. — This means that equity could give relief by proceeding against the 
contracting parties themselves, while a court of law only adjudicated upon 
titles completed by actual conveyance. Thus, if A. agreed to sell, and B. 
to purchase, real estate, equity could, though the property be situate 
abroad, compel either A. or B., if within the jurisdiction, to fulfil his con- 
tract in specie ; whereas a court of law had no power to order a conveyance, 
but only to give damages for breach of the contract, or to dec j fie upon the 
conveyance when actually made : (see Penn v. Lord Baltimore, 2 L. 0. Eq. 
837, 853, 3rd edit.) 

So at law, an agreement not by deed for the use of an easement con- 
ferred no title, and might be recalled though value had been paid for it : 
{Wood V. Leadbiiter^ 13 M. & W. 838.) But in equity such an agreement 
would, if for value, be enforced, and the owner of the servient tenement 
compelled to execute a proper deed of grant : {Duke of Devonshire v. Erjlhif 
14 Beav. 530 ; and see Haynes’ Eq. 22, 23.) 

Q. — Mention any general maxims that occur to you, with illustrations of 
their practical working. 

• A. — In addition to what has already been said, we may add that another 
maxim is that “Equity looks upon that as done which is agreed to be 
done,” as illustrated infra. 

Q. — What is meant by the equitable doctrine of constructive con- 
version ? 

A. — It is that money directed to be employed in the purchase of 
land, and land directed to be turned into money, are generally regarded 
as that species of property into which they are directed to be converted. 
For equity looks upon that as done which ought to be done : (Sm. Man. 
sect. 42 ; Fletcher v. Ashhurner, 1 L. 0. Eq. 659, 2nd edit.) 

i. — If the vendor dies before payment of the purchase-money, to whom 
is it payable ? 

A. — To his personal representative ; for real estate contracted or articled 
to be sold is considered or reputed as money ; and equity considers that as 
done which is agreed to be done ; (see Sm. Man. sect. 42 ; Sug. Cone, V. 
122 .) 

Q . — What is the meaning of the expression “ a conversion out and 
out.” 

A. — A testator can by his will so change the nature of his real estate, 
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and impress upon it the character of personal estate, as to exclude all 
questions concerning it between his real and personal representatives after 
his death. This is called conversion out and out : {Berry v. Usher , 11 
Ves. 91 ; Wms. Exors. 585, 5th edit.) 

j. — A testator devises Blackacre to trustees for sale and division of the 
proceeds amongst six persons, one of whom dies in his lifetime ; he devises 
the rest of his real estate to B., and bequeaths his personal estate to 0. 
On the sale of Blackacre, who is entitled to the sixth share of the pro- 
ceeds ? And if the person who at the death of the testator became 
entitled to that share should afterwards die intestate, before the actual 
receipt of the share, who would take it in that event ? 

A . — B., the residuary devisee, is entitled to the one-sixth share of the 
proceeds of the real estate directed to be sold ; but, as personal estate, on 
his death intestate, it would vest in his administrator in trust for his next 
of kin : (see AcJcroyd v. Smithson, 1 Bourne’s Chancery Cases, 502 ; 
Smith V. Caxton, 4 Madd. 484.) 

Q , — ^What is the law that governs contracts ; and, as a general rule, can 
a contract that is void by the law of the country where it is made be 
enforced here ? 

A, — The lex loci contractus, with the exception where the parties at 
the time of making the contract had a view to a different kingdom : (Chit. 
Cent. 91, 11th edit.) As a general rule a contract void by the law of the 
country where it is made cannot be enforced here. But the foreign lawj 
must be clearly proved by the party objecting. 


ACCIDENT AND MISTAKE. 

Question, — ^In what cases falling under the head of accident was relief 
afforded in equity ? 

Amwer. — In such unforeseen and injurious occurrences as were not 
attributable to mistake, neglect, or misconduct, if it could be granted 
with full justice, and if courts of law could not, originally could not, 
afford adequate relief. As if stock, directed by will to be set apart to 
answer an annuity, was reduced by Act of Parliament, equity would decree 
the deficiency to be made up against the residuary legatees. Also in the 
case of destroyed, lost, or suppressed deeds ; and in certain cases of defec- 
tive executions of powers, &c. : (Sm. Man. tit. ** Accident.”) 

Q, — ^What was the relief given in equity against accident ? 

A , — The relief granted was putting the parties in^he same position, as 
nearly as might be, as they would have been in but for the accident, if 
there was no adequate remedy at law and the accident occurred was of an 
unforeseen and injuiious nature : (see St. Eq. tit. Accident.”) 

Q, — After a contract for a sale who must bear any loss that may happen 
to the estate before the completion of the sale ; and who is entitled to any 
benefit that may accrue to the estate during the same time ? 

A . — The estate belongs to the purchaser from the time of the contract ; 
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he is therefore entitled to any benefit that may accrue to the estate after 
this time, and consequently will have to bear any loss which may happen 
to it during the same period : (see Ld. St. Leonards’ Handy Book, 46, 6th 
edit.) 

Q. — ^A. gives a bond to B. to secure payment of a debt, the bond is 
lost ; has B. any, and what, means to compel the payment of it ? 

A,— A person might always come into a court of equity for the pay- 
ment of a lost bond ; because, until a recent period, no relief was given at 
law on account of the want of a profert. And it was often proper to grant 
relief upon the terms of the party giving a bond of indemnity, and a court 
of law could not insist on such a bond as part of the judgment (Sm. Man. 
sect. 75) ; and in equity the decree of the court was sufficient indemnity : 
(England v. Tredegar, L. Eep. 1 Eq. 344.) B. can now sue in any division 
of the High Court. 

Q. — ^If an estate be sold for a certain sum of money and an annuity for 
the life of the vendor, and the vendor dies before the receipt of any of the 
annuity, will any relief be granted his representatives ? 

A. — No ; for the vendor’s death might have been foreseen, and provided 
for. It is not an unforeseen, &c.,” occurrence: (St. Eq. § 104; Sm. 
Man. sect. 67.) 

Q. — Define mistake” as remediable in equity. Give some instances 
in which the court will, and in which it will not, give relief on the ground 
of mistake. 

A, — A mistake as remediable in equity may be defined to be an act 
which would not have been done, or an omission which would not have 
occurred, but from ignorance, forgetfulness, inadvertence, mental incom- 
petence, surprise, misplaced confidence, or imposition. 

’ Where the mistake is unilateral and the sufferer is the person by whom 
it is made, relief will not be granted unless there is some circumstance 
which gives rise to a presumption that there has been some undue influence, 
misrepresentation, imposition, mental imbecility, surprise, or confidence 
abused ; and even where this is the case, equity will not interfere as 
against a bond Jide purchaser for valuable consideration without notice. 

In regard to mistakes in matters of law and fact, see infra, 

Q. — Will relief be granted against a mistake of a matter of law ? 

A . — Not as a rule ; the maxim being Ignoraniia legis non excusat ; yet 
if the mistake is one of title, arising from ignorance of a principle of law 
of such constant occurrence as to be understood by the community at 
large, this gives rise to a presumption that there has been some undue 
influence, misrepresentation, &c., exercised, so as to entitle the party io 
relief: (see Sm. Man. tit. 1, ch. 2.) 

Q. — Ignoraniia legis non excusat. Does this maxim of law apply to 
equity ? State any one or more instances of cases that occur to you. 

A. — This maxim applies to equity as a general rule, as if A. and B. 
gave their joint bond to 0., and 0. releases A., supposing B. would remain 
liable, 0. will get no relief in equity on the ground of mistake of law. So 
if A. has a power of appointment ^d executes it absolutelpr, without 



406 


OHANOEBY DIVISION. 


reserving a power of revocation, upon a mistake of law that being a 
voluntary deed it was revocable, no relief will be granted : (see St. Eq. 
§§ 111 , 112 .) 

(2- — Will the court relieve against acts performed under mistaken 
notions of fact ? 

A. — Yes; as the maxim is Ignorantia facti excusat : (1 Oo. 177.) 
But the mistake must be unilateral, and the fact material, not doubtful, 
and a fact that could not be ascertained by using ordinary diligence, and 
of which the other party was under a legal obligation to inform the 
mistaken person ; for, then, a similar presumption arises to that which 
causes the court to give relief in certain cases of ignorance of law : (Sm. 
vhi sup.) 

Q . — What is the distinction in granting relief, under the head of 
mistake, between a mistake in a matter of law, and a mistake in a matter 
of fact ? 

A. — This distinction we have pointed out in the two preceding answers. 
The ground of this distinction seems to be, that as every man is presumed 
to know the law, and to act upon the rights which it confers or supports, 
when he knows all the facts, it is culpable negligence in him to do an act 
or make a contract, and then to set up his ignorance of law as a defence. 
But no person can be presumed to be acquainted with all matters of fact ; 
neither is it possible by any degree of diligence in all cases to acquire that 
knowledge* ; and, therefore, an ignorance of fact does not import culpable 
negligence: (St. Eq. § 140.) 

Q . — What is the effect of an appointment under power exercised by the 
appointor, who imposes a condition to be performed by the appointee 
which is not authorised by the power ? 

A. — If the appointee is an object of the power the appointment to hini’ 
will be good, but the condiiion invalid : (see Roach v. Trood, 3 Ch. Div, 
429.) 

Q. — ^Will the court relieve against the defective execution of a power, 
and on what general principles ? 

A . — In the absence of any countervailing equity, relief will be granted 
where the defect is not of the very essence of the power, and the defective 
execution was occasioned by accident and is in favour of a charity, or of 
purchasers, creditors, or a wife, or legitimate child, or an intended husband : 
(see Sm. Man. sect. 78 ; Tolktt v. Tollett, 1 L. C. Eq. 184, 2nd edit.) (a) 

Q. — When will equity grant relief in the case of the non-execution of a 
power ? 

A . — Only where the power is coupled with a trust, or the non-execution 
was occasioned by fraud. In other cases the court will not relieve, for it 
would be interfering with the donee’s discretion in regard to the exercise 
of the power : {ToUett v. Tollett, slip. ; Harding v. (Jlyn, 2 L. 0. Eq. 789, 
&c., 3rd edit. ; Sm. Man. sect. 79.) 

Q. — If, in a will or settlement, the usual power to appoint new trustees 


(a) But see 22 & 23 Viet. c. 35, as to mode of exeeuting powers. 
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has been omitted, will equity remedy the inconvenience ; and if so, in 
what way ? 

A, — Yes ; the equity division of the High Court will appoint new 
trustees : (see 1873 Act, s. 34, sub-s. 2 ; St. Eq. §§ 1060, 1082.) And 
by the 13 & 14 Viet. c. 60, may, on petition, make an order appointing 
new trustees, either in substitution for, or in addition to, any existing 
trustee or trustees : (sect. 32.) In other cases where the Act 23 & 24 
Viet. c. 145, or 44 & 45 Viet. c. 41, operates it enables the surviving trustee, 
or his executor or administrator, or the last retiring or continuing trustee, 
to appoint new trustees. 

Q. — Suppose a man to have failed to express what he intended to 
express by his will, or by a deed — did equity give efPect to the intention, 
if it could be proved ? Was there any difference between law and equity 
in such a matter ? Explain the difference, if there was any. 

A. — It was a general rule of each court that parol evidence could not 
be admitted to explain a patent ambiguity ; but might be given to explain 
a latent ambiguity. And, generally speaking, the rules of construction 
were the same in each court, for it was a maxim that equity followed the 
law. But no doubt equity had a more complete and extensive jurisdiction 
under the head of accident and mistake in such cases than a court of law : 
(see St. Eq. tit, “ Accident and Mistake.’’) 

Q. — State, shortly, the evidence necessary to support a petition under 
the Trustee Acts, 1850 and 1852, to appoint new trustees of a will in the 
place of one trustee who has died and another who desires to retire. 

A . — The application in each case is made by petition, intituled in the 
matter of the Act and of the particular matter. The statements in such 
petition being verified by aflSdavit, evidence must also be produced to show 
the necessity for the application and the fitness of the proposed new 
' trustees, also of their willingness to act. In the case of death, the death 
must be proved in the usual way, also the consent of the cestui qm trust 
to the old trustee retiring: (see Ayck. Ch. Pr., 613, 8th edit.) 

Q. — Will equity ever, and on what grounds, rectify instruments under 
seal ? 

A. — Yes, where there is a mistake in them other than a mistake in law, 
or if any acts necessary to give the instrument validity have been omitted, 
and the mistake is clearly made out by satisfactory evidence, or is admitted 
by the answer, or evident from the nature of the case, or from the rest of 
the deed, unless other parties have acquired equal equities under it. The 
ground on which the court interferes is that of mistake. (This juris- 
diction is retained by the Chancery Division of the High Court): (Sm. 
Man. 13th Ed. ; 1873 Act, s. 34, sub-s. 3.) 

Q. — Upon what principle does equity act in the rectification of settle- 
ments ? 

A. — If the settlement, though executed before marriage, purport to be 
executed in pursuance of marriage articles, and in all cases where there are 
articles before marriage and a settlement after, the articles are in effect 
the binding instrument ; and if the settlement gives estates or interests 
different from those which the court would give on the construction of the 
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articles, the settlement will be reformed. But this is between parties to 
the articles and settlement, and their representatives and mere volunteers, 
and has not, said Lord Hardwicke, been carried into execution against a 
purchaser:” (2 Spence Eq. 140, 141.) 

Q . — ^In cases of mistake in a written instrument, does it make any 
difference in the relief granted whether the defendant is one of the parties 
to the deed, or his heir, or devisee, or a purchaser from him, with or 
without notice of the mistake ? 

A . — Equity only interferes as between the original parties and those 
claiming under them in privity, as heirs, devisees, creditors, voluntary 
grantees, purchasers with notice, &c. As against bo7id Jicle purchasers for 
value without notice equity will not relieve, because they have an equal 
equity : (St. Eq. § 1G5.) 


FRAUD. 

Question. — Give some instances in which equity will set aside a deed 
or contract, and state the gi'ounds on which the court acts in such 
instances, (a) 

Answer. — Equity will set aside a deed or contract when entered into 
with infants, idiots, lunatics, persons excessively drunk, or under extreme 
terror, &c., on the ground of actual fraud. It will also set aside contracts 
in restraint of marriage generally, or in restraint of trade generally, or 
contracts involving champerty or maintenance, post-obit bonds given by 
expectant heirs and the like, on the ground of constructive fraud, or as 
being against public policy: (see Sm. Man. tit. 1, ch. 3, 4.) 

Q. — ^Define constructive fraud ; and between what parties standing in a 
fiduciary relation are contracts and gifts liable to be set aside ? 

A . — Constructive frauds are acts or omissions which operate as virtual 
frauds on individuals, or injure the public interests, and are not referable 
to mere accident or mistake, and yet may have been done without any evil 
design : (St. Eq. § 2^8 ; Sm. Man. sect. 134.) 

Contracts and gifts between trustee and cestui que trust, parent and 
child, guardian and ward, solicitor and client, doctor and patient, and the 
like are liable to be set aside : (Sm. Man. sect. 149, et seq.) 

Q. — Can equity interfere with respect to frauds in wills ? 

A . — Not if the fraud goes to the whole will, for then the proper remedy 
is exclusively vested in the Probate Division. But it seems the equity 
division has jurisdiction if the fraud only goes to some particular clauses, 
&c. : (Sm. Man. sect. 105; Allen v, 3Iacphe?*son, *1 H. L. Cas. 191; 
Melhuish v. Milton, 3 Ch. D. 27.) 

Q. — A testator, by his will, having given a pecuniary legacy to A., is 
induced when in a state of great mental and bodily weakness, and through 
the fraud, influence, and circumvention of B., to revoke the legacy, and by 

(a) Also put thus : What relief will equity give in case of a contract obtained by 
fraud? 
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a codicil to his will to give it to B. himself. Is, or is not, this a case in 
which, after the testator’s death, and assuming that the facts above stated 
could be clearly established, you would advise A. to have recourse to 
equity against B. ? If so, state the relief that you would seek to obtain 
for A. If otherwise, give the reasons for your not recommending the 
action. 

A. — I should, in this case, advise A. to issue a writ in the equity divi- 
sion of the High Court against B., claiming that he might be declared a 
trustee of the legacy for A., which equity might decree, as the fraud only 
goes to part of the will : (Lewin on Trusts, 50, 4th edit. ; and see Sm. 
Man. sect. 105.) 

Q. — What will amount to fraud in a purchaser in not apprising the 
vendor of any advantage of which the latter is ignorant ? 

A. — If there is any fiduciary relation between a vendor and a purchaser 
in a negotiation, the purchaser is bound to disclose any fact exclusively 
within his knowledge which would influence the price of the subject sold, 
and if he does not do so, this would amount to fraud, and be relieved 
against. So if a purchaser in any manner induces a vendor to believe the 
existence of a non-existing fact which might influence the price of the 
subject contracted to be sold, the contract will be set aside as fraudulent. 
But simple reticence does not amount to legal fraud. Nor does mere 
inadequacy of consideration : ( Wa/ters v. Morgan, 4 L. T. Bep. N. S. 
758 ; Tate v, Williamson, L. Rep. 2 Oh. App. 55.) 

Q. — In what case is one contracting party bound to disclose facts which 
he believes would be operative on the mind of the other ? 

A. — If a person conceals facts and circumstances, which he is under some 
legal or equitable obligation to communicate to the other, it amounts to a 
fraud, for which equity will grant relief : {Pulsford v. Pickards, 17 Beav. 
94, 96.) As if a vendor sells an estate, knowing that he has no title to it, 
or that there are incumbrances on it, of which the purchaser is ignorant, 
or if the insured does not communicate to underwriters all facts and cir- 
cumstances which increase the risk. A vendor must also disclose latent 
defects. 

But a purchaser is not bound to communicate his knowledge of the 
value of the property to the vendor : {Walters v. Morgan, 3 De G. F. & 
J. 718; Sm, Man. sect. 118.) 

Q. — What are the general principles on which relief is granted where 
there has been concealment ? 

A. — The principle on which equity will grant relief in case of conceal- 
ment is, that concealment operates as either an actual or constructive 
fraud, which is always a ground for equity granting relief : (Sm. Man. 
sect. 116 seq.) 

Q. — If A. obtains the conveyance of an estate from B. by fraud, and A. 
sells the estate to a purchaser, will equity relieve B., and set aside such 
conveyance, and annul the sale to the purchaser ? State in what case the 
court would, or would not, do so. 

A. — Equity will give B. priority over the purchaser, if the purchaser 
had notice, actual or constructive, of the fraud, but not otherwise, for a 
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bond fide purchaser without notice has a countervailing equity, and also 
the legal estate : (St. Eq. §§ 409, 410.) 

^ — Suppose a man to have obtained a legal ownership by fraud ; on 
what principle of jurisdiction, and in what way, does equity enforce the 
right of the person defrauded against the fraudulent legal title ? 

A, — Equity interferes on the ground that there shall be no right with- 
out a remedy, for in certain cases of fraud there was no relief at law (see 
St. Eq. §§ 60, 61), and also on the ground of trust and public policy. 
Here equity, acting m personam, declares the person who has thus fraudu- 
lently possessed himself of the property of another a trustee for that 
other. As, if an agent is employed to purchase for another and purchases 
for himself, he will be treated in equity as a tnistee for his principal, and 
compelled to transfer the legal title to him : (St. Eq. § 316 ; Haynes* Eq, 
23, 129.) 

Q. — When is a conversance of property deemed fraudulent as against 
creditors or purchasers, and what is the effect of such a conveyance as 
respects the party making it ? 

A. — All voluntary conveyances are declared void as against bona fide 
purchasers for valuable consideration, and also against creditors to whom 
the settlor was indebted at the time of such conveyance : (a) (see 13 Eliz. 
c. 5 ; 27 Eliz. c. 4 ; Txvijne's case, 1 Sm. L. C. p. 1 et seq.) As between 
the parties themselves, however, such conveyances are binding. But 
although the settlor may dispose of the property to a bond fide purchaser 
for value, equity will not give its aid to enable him to complete a contract 
of sale against the purchaser : (Sm. Man. sect. 193.) 

Q. — Can a creditor whose claim did not exist at the date of a volun- 
tary settlement made by his debtor have it set aside ? Give reasons. 

A. — He may do so in those cases where the effect of the settlement^is 
to deprive the settlor of the means of paying certain then existing debts. 
Lord Hatherley in Freeman v. Pope (L. Kep. 5 Oh. 538) states the law to be 
that, in the absence of direct proof of intention to defraud, if a person 
owing debts makes a settlement which subtracts from the property which 
is the proper fund for the payment of those debts, an amount without 
which the then existing debts could not be paid, then the law will presume 
an intention to defeat and delay creditors such as to bring the case within 
the statute 13 Eliz, c. 5. In other words, the subsequent creditors whose 
money, lent by them, must have been applied towards paying the former 
creditors, have an equity to ** stand in their shoes ” for the purpose of 
impeaching the settlement : (Snell, 82, 5th edit.) 

Q. — Is an irrevocable voluntary conveyance (accompanied by delivery of 
possession) made by a solvent person in favour of his child good against 
subsequent creditors ? 

A. — It is, except that if the settlor is a trader and becomes bankrupt 
within two years of the date of the voluntary conveyance, it will be void 
against the trustee in bankruptcy, or if the settlor become bankrupt within 


(a) As to future creditors, see Barling v. Bishop (2 L. T. Rep. N. S. 661.) 




411 


ten years unless the party claiming under it can prove the solvency of the 
trader : (32 & 33 Viet. c. 71, s. 91.) 

Q. — a donee of a general power of appointment over a fund exercises 
the power, can his creditors claim the fund against the appointee, and 
purchasers from him ? 

A, — Creditors can claim the fund against the appointee, unless the 
appointment was bond fide and for value, also against his purchaser if the 
purchase be not likewise bond fide and for value : (sec Twiines case, sup, ; 
2 Sug. Pow. 102, 158, 159, 7th edit. ; Morewood v. South YorJcshire 
Bailway Company, 3 H. & N. 798; Bowes v. Foster, 2 H. &: N. 779.) 

Q . — State some cases in which equit}^ will support a voluntary convey- 
ance ; and in what cases will set such a conveyance aside ; and when will 
it refuse to interfere ? 

A. — If the conveyance is complete, so that no act remains to be done to 
give full effect to the title, equity will enforce it against the party making 
or creating it, and his representatives, although it be merely voluntary. 
But it will, as above stated, set such a conveyance aside in favour of a 
bond fide purchaser or of creditors. If there are two voluntary convey- 
ances, and each is bond fide, equity will not interfere : (Sm. Man. sup, ; 
Ellison V. Ellison, 1 L. 6. Eq. 199, 2nd edit,) 

Q, — In what cases will equity set aside a sale for inadequacy of price ? 

A, — Only where the price is so ii 

and amount to conclusive evidence of traud, ^ where there is inadequacy 
and other suspicious circumstances ; as if proper time for deliberation was 
not allowed the party injured ; or if he was an illiterate person an advan- 
tage was taken of his necessities, and the like. But mere inadequacy will 
not avoid a bargain : (Sm. Man. sect. 123 : Baker v. Monk, 10 L. T. Bep. 
W. S. 86 ; 31 Viet. c. 4.) (a) 

Q. — What does equity usually require to establish the validity of a 
purchase from an expectant heir ? 

A, — Formerly (1) either a fair consideration to be paid, or (2) that the 
bargain was made known to and approved by the person to whose estate 
the expectant hoped to succeed. And it seems that in the latter case such 
person should have been in a position to relieve the expectant from his 
difficulties, in order to give the bargain validity : (see Sm. Man. sect. 166 ; 
Earl of Chesterfield v. Janson, 1 L. C. Eq. 428, and notes, 2nd edit.) 
By the 31 Viet. c. 4, however, it is enacted that no purchase made bond 
fide and without fraud or unfair dealing of any reversionary interest is to 
be set aside merely on the ground of inadequacy of price (and see E, of 
Aylesford v. Morris, § Ch. App. 484-90.) 

Q , — How does equity look on a transaction between father and son just 
of age or just after he has come of age, on a consideration of love and 
affection ? 

A, — ^With a considerable amount of jealousy, and sees that it is entered 


(a) But although this is the case, yet equity will not generally enforce an agree- 
ment where the price is not fair and adequate : (see Falcke v. Gray, 33 L. T. Rep. 
297 ; and see hereon Law Times, Vol. 33, No. 852, pp. 243 to 245.) 
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into with entire good faith, and will, indeed, require the father to show 
that the child was really a free agent, and had adequate and independent 
advice : (see Sm. Man. sect. 149 ; Berdoe v. Dawson, 12 L. T. Eep. 
N. S. 103.) 

Q. — Are there any, and what, cases of fraud against which equity will 
not relieve ?. Suppose the parties are in pari delicto, what maxim ffuides 
the court ? 

A, — Eelief will not be granted when both parties are truly in pain 
delicto ; for the maxim is that, In pari delicto potior est conditio defen^ 
dentis et possidentis,'' An exception occurs, however, where public policy 
would thereby be promoted, as in the case of a gambling security, which 
is void, and money paid on it may be recovered back : (St. Eq. §§ 298, 
303, 304.) 

— ^What is the rule in equity as to time, barring, or not barring, relief 
against fraud ? 

A, — In the case of concealed fraud time is no bar in equity until such 
fraud is, or with reasonable diligence might have been, first known or dis- 
covered. But if the lands have got into the hands of a bond fide purchaser 
for valuable consideration, without notice of the fraud, no action will lie 
for their recovery against the purchaser : (3 & 4 Will. 4, c. 27, s. 26 ; Sug. 
E. P. Stats. 102.) 

Q. — Define acquiescence. 

A, — It must be an acceding to a given state of things with full know- 
ledge of the facts — mere quiescence is not sufficient. 

In Wharton's Law Lexicon acquiescence is defined to be consent either 
express or implied.” 

Q. — Can an arbitrator under any, and what, circumstances be made a 
party in an action for the purpose of impeaching his award ? 

A, — Yes, upon due proof of misconduct, partiality, fraud, or corruption, 
and equity will set aside the award : (St. Eq. §§ 1451, 1452, 1498, 1500.) 
And it will admit evidence of an arbitrator in explanation of his award 
on the ground of mistake : {In re Dare Valley Railway Company, L. Eep. 
f) Eq. 429.) 

Q. — State shortly the law with respect to contracts entered into for the 
purpose of promoting marriage for reward, and to gifts on contracts 
operating unduly in restraint of marriage. 

A. — Contracts made with parents or other persons standing in peculiar 
relations to one of the parties for the purpose of promoting marriage for 
reward are void, whereby on a treaty of marriage they are to receive a 
remuneration for promoting the marriage or giving' their consent to it, 

A contract is void if it is expressly in restraint of marriage generally, or 
if it is so restricted that it is probable that it may virtually operate in 
restraint of marriage generally : (see Sm. Man. sect. 139.) 

Q. — When is a settlement said to be a fraud on the husband's marital 
rights ? 

A, — Where a woman in contemplation of marriage, without the privity 
of her intended husband, makes a settlement to her separate use, or a con- 



FRAUD. 


4ia 

veyance in favour of persons for whom she is under no moral obligation to 
provide, it is a fraud on the husband’s marital rights, and will be set aside 
in equity : (St. Eq. § 273 ; Sm. Man. sect. 182 ; Countess of Strathmore v. 
Bowes, 1 L. 0. Eq. 364, 3rd edit.) 

Q. — ^Pending the treaty for a marriage, can the lady and gentleman 
alienate their respective properties without the consent of the other ? 

A. — As above stated, the lady cannot do so, as it would be a fraud on 
the husband’s marital rights. It seems doubtful whether the intended 
husband can defeat his wife’s dower by secret conveyance if the marriage 
took place before the 2nd January, 1834, especially if she was led to 
suppose she would have her dower. If the marriage took place after the 
3 & 4 Will. 4, c. 105, operates, it seems clear that the intended husband 
may do this : {Countess of Strathmore v. Bowes, sup, 380, in notis.) 

Q. — Does equity impose any, and what, terms upon a plaintiff seeking 
to set aside an usurious contract ? 

A. — Yes ; it will interfere only on the terms that the borrower will do 
equity by paying the lender what is bond fide due to him : (St. Eq. S 301 : 
Sm. Man. sects. 40, 729.) 

Q , — Under what circumstances will the Chancery Division of the High 
Court of Justice afford relief against a creditor who has lent money at an 
exorbitant rate of interest? 

A, — In all oases where there has been any unfairness in the transaction,^ 
and even without any unfairness where the loan has been made on extrava- 
gant terms to remaindermen or reversioners, in which case it grants relief 
on payment of the amount advanced, with 5 per cent, interest : {Bepnon 
V. Cooke, L. Eep. 10 Oh. 389.) 

• Q. — A. having sold his expectant interest in real estate, and received 
the purchase money, afterwards issues a writ to set aside the sale on the 
ground of fraud, which he succeeds in proving ; on what terms will equity 
grant relief ? 

A, — On the terms that A. repay the purchaser what he actually paid 
for the expectancy with reasonable (a) interest on that amount ; for he 
who seeks equity must do equity : (St Eq. §§ 64, c. 301, 707 ; 8m. Man. 
sup.) 

Q. — In the case of voluntary gift by deed inter vivos, upon whom, if the 
gift be afterwards challenged by the donor, will the burden of proof fall, 
and what must be shown to set the deed aside ? State the rule. 

A. — The burden of proving the transaction to be fair falls on the 
person taking the benefit. Proof that the donor knew and understood 
what he was doing shows such fairness ; unless the donor stood in a 
confidential relation towards the donee, for then further probf of how the 
intention was produced must be given. If proper proof be not given, 
equity will set aside the gift on the principle of public policy : {Huguenin 
V. Baseley, 2 L. 0. Eq. 528 et seq. in notis, 3rd edit. ; Sm. Man. sect. 200.) 


(a) It must, however, be remembered that the laws against usory are repealed 
the 17 & 18 Viet. c. 90. 
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Q. — State the rule on which equity has acted in setting aside a 
voluntary donation obtained by one person from another, the donee not 
standing in any confidential, fiduciary, or other relation towards the 
donor. 

A , — That where there is no fiduciary capacity it will not set aside a 
voluntary donation without proof of fraud or unfair dealing. 

Q. — The like question as to donations from a child to a parent, or 
person in loco parentis. 

A. — It will set such a transaction aside in this case unless there is proof 
that the child was protected by independent advice, and thoroughly under- 
stood the transaction : (see Haynes, sect, o, and cases cited.) 

Q. — The like question as to transactions between a solicitor and his 
client by deed or will. 

A. — Equity will not allow such transactions (to any mateiial extent) 
between solicitor and client inter invos^ but will allow a gift by will : 
{Hindson v. Weatherill, 5 De G. M. & G. 301.) 

Q . — And between what relations does the rule apply, and against 
whom principally does equity seek to protect the owner of the pro- 
perty ? 

A, — The rule applies between parent and child ; guardian and ward ; 
trustee and cestui (pie trust ; solicitor and client, &c. The court protects 
the owner of the property against those having an influence over him : 
(see Huguenin v. Baseleg, 2 L. 0. Eq. 531 et seii. in notis, 3rd edit.) 

Q . — State some cases in which a party, not having actual notice, will 
be held to have constructive notice, so as to affect him in equity the same 
as if he had received actual notice. 

A, — In equity notice to the agent is notice to the principal, since jt 
would be a breach of trust in the former not to communicate the know- 
ledge to the latter. And whatever is sufficient to put a party upon 
inquiry is, in equity, held to be good notice to bind him. Thus, notice of 
a lease will be notice of its contents : (see Sm. Man. sect. 190; Le Neve v. 
Le Neve, 2 L. 0. Eq. 23, 2nd edit.) 

Q. — Will a party who has attested the execution of a deed be held by 
equity from that circumstance to be affected with notice of the contents 
of such deed ? 

A. — The better opinion is that, being a witness to the execution of a 
deed will not of itself be notice ; for a witness in practice is not privy to 
the contents of the deed : (see Sug. Cone V. 614, and the cases there 
cited.) 

Q. — A. having a judgment against B. issues an elegit, under which he 
gets possession of B.’s estate ; B. afterwards charges his estate with the 
payment of an annuity to 0., and subsequently to this A. takes a con- 
veyance of the estate from B., in consideration of his judgment debt ; has 
this conveyance any, and what, effect upon O.'s annuity? 

A. — It is clear that if A. had notice of the annuity at the time of the 
conveyance he takes the estate subject to it ; and even if he had not 
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notice we presume that his judgment is merged by the conveyance, 
and the annuity left intact : (see Sug. Gone. V. 520 ; David. Gone, tit. 

Mortgages.” 

Q . — In construction of the registry Acts of Anne and Geo. 2, whereby 
a registered deed takes priority of one unregistered, what relief will a 
court of equity afford, if the party knew of the unregistered deed ? 

A. — His title will be postponed, and made subservient to the title of 
the party whose deed is not registered. For the object of the Registry 
Acts is only to secure subsequent purchasers and mortgagees against prior 
3ecret conveyances and incumbrances : (Sug. Gone. V. 578 ; Sm. Man. 
sect. 1 88. 

Q. — A devisee of land in Middlesex conveys such land to a purchaser 
for value. The testator’s heir-at-law has previously conveyed the same 
land also to a purchaser for value. The testator’s will has not been 
registered at the Middlesex Registry within the period allowed by law, 
but the conveyance by the devisee is registered before the conveyance by 
the heir-at-law. Which conveyance will prevail, and why ? 

A. — The conveyance by the devisee, being registered, first prevails: 
(37 & 38 Viet. c. 78, s. 8.) 

Q . — State what contracts and conditions in restraint of trade ai’e void, 
and in what cases such contracts and conditions may be enforced. 

A. — Those in gmeral restraint of trade are void, as tending to discourage 
industry, enterprise, and just competition. But a person may for reason- 
able consideration restrain himself from carrying on a trade in a particular 
place, or with particular persons, or for a reasonably limited time. So a 
person may lawfully sell a secret in his trade or business, and restrict him- 
self from using the secret: (see Mitchell v. Reynolds, 1 Sm. L. 0. 171 ; 
Stn. Man. sect. 141.) 

Q . — A publican sells his business, and to induce the purchaser to give 
him a large price engages to discontinue as a publican. If he breaks his 
engagement what remedy has the purchaser ? 

A. — Contracts in general restraint of trade are void ; consequently this 
provision cannot be enforced by injunction, which it otherwise could be if 
the engagement was not to trade as such within a reasonable distance. 
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Question . — When would a suit lie at common law to recover a legacy ? 
Answer . — When the legacy was specific and the executor had assented; 
{Sm. Man. sect. 206.) 

Q. — ^What is the equitable principle upon which a legatee is entitled to 
eue an executor ? 

A . — It is upon a principle that the executor is treated as a trustee for 
the benefit of the legatees. Also on account of the want of any other 
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remedy: (a) (St. Eq. § 593; and see 21 & 22 Viet. c. 77, s. 23; Sm. Man» 
sect. 206.) 

Q . — ^From what time does the interest of a legacy given by a parent to 
his child commence ? 

A. — ^Whenever a legacy is given by a father to his child, as a provision 
for such child, though payable at a future day, the child has a right to the 
interest of the money from the testator’s death : (Sm. Man. sect. 215a.) 

Q . — Is a pecuniary legatee entitled to interest ; and if so, from what 
time, and at what rate of interest, where no time or rate of interest is 
mentioned in the will ? 

A. — The legatee is entitled to interest at 4Z. per cent, from a year after 
the death of the testator, when no time or rate of interest is fixed by the 
will : (see Alin. Wills. 335, 3rd edit.) 

Q. — In what cases will equity allow interest on a legacy, payable at a 
future time, when interest is not given by the will ? 

A, — Where the testator was the parent of, or stood iit loco parentis to, 
the legatee, and there is no other provision for maintenance, even though 
the legacy be contingent. And when the legacy is to be paid at twenty- 
one, or on marriage, and the age is attained, or the marriage takes place, 
in the testator’s lifetime, the legacy will be payable at his decease, and 
carry interest from that period : (Hayes & Jarm. Cone. Wills, 232-234, 
6th edit. ; Sm. Man. sect. 215a.) 

Q. — Where a legacy is charged on real and personal estate, and the 
legatee dies before the day of payment, how is the legacy treated ? 

A. — If the time of payment has respect to the legatee personally, and 
not to the estate or convenience of the owner, the legacy, so far as it is 
charged on the realty, lapses by reason of the death of the legatee before 
the day of payment, and the personal estate only remains charged. But 
it is otherwise where the legacy charged on the real estate has regard to 
its postponement to the estate itself, or its owner, and not to the legatee ; 
(see Gold. Eq. 190, 191, 4th edit. ; Sm. Man. sect. 213 ; Parker v. Hodgson, 
4 L. T. Eep. N. S. 762.) 

Q. — If a legacy is left to a person for a particular purpose which can- 
not be effected, what will become of the legacy ? 

A. — If the legacy be vested, the fact that the particular purpose cannot 
be effected will not divest the legacy. As if a legacy be given to a person 
to apprentice him, or the like, it is an absolute gift to the legatee ; and 
if he dies before it is so applied, it belongs to his representatives : (2 St. 
Eq. 462, 464 ; Sm. Man. sect. 211.) 

Q — Define a specific and a general legacy. 

A . — The former is a gift of a specified part of the testator’s property : 
as a gift of the diamond ring presented to me by A. B. A general legacy 
is not so distinguished : as a bequest of a diamond ring, which of course 


(a) This latter reason is founded on the maxim “ that equity will not suffer a right 
to be without a remedy (see Smith’s Man. sect. 22.) 
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will be satisfied by the delivery of any diamond ring : (Alin. Wills, 313, 
321, 3rd edit. ; Matt. Exors. 180, 2nd edit.) 

— Bequest to A. of ''my 1000^. stock of the Great Western Rail- 
way Company.'’ The testator afterwards borrowed 500/. on mortgage of 
the stock, and died leaving it so pledged. What are A.’s rights in relation 
to the legacy ? 

A, — The legatee is entitled to have the legacy (which is a specific one), 
free from the pledge : (Bothamley v. Sherson, 44 L. J. Ch. 489 ; Williams 
on Executors, p. 3.) 

Q. — What is the effect of the Statute of Limitations on a legacy? 

A, — A legacy was barred at the end of twenty years next after a present 
light to receive it accrued to some person capable of giving a discharge 
for it, unless in the meantime some part of the legacy or interest thereon 
has been paid, or some written acknowledgment of the right thereto given. 
And only six years’ arrears of interest on the legacy can be recovered : 
(see 3 & 4 Will. 4, c. 27 ; Sug. R. P. Stats. 116, 131.) Since the 1st of 
January, 1879, the time is reduced to twelve years : (37 & 38 Viet. c. 57, 
s. 8.) A legacy given upon trust is exempt from this rule {Watson v. Said, 
1 Giff. 188) ; but if charged upon land is no longer so : (ih. sect. 10.) 

Q , — Define the principles which guide equity in the construction of 
wills and legacies. 

A . — In deciding on the validity and interpretation of purely personal 
bequests, equity implicitly follows the rules of the civil law as formerly 
recognized in the ecclesiastical . courts, but as to the validity of devises 
and legacies charged on land, it generally follows the rules of the common 
law: (Sm. Man. sect. 217.) And all courts, as far as possible, in the con- 
struction of wills, are guided , by, and try to carry out, the intention of 
tlie testator. 

Q. — ^Define a donatio mortis causa, and state in what particulars it 
differs from, and in what it resembles, a legacy. 

A, — A donatio mortis causa is a gift of personal property made by one 
who is in peril of death, evidenced by a manual delivery of the property 
itself, or the means of obtaining possessfofi'of^trrmd conditioned tO'i:ake 
effect in the event of his not recovering from his existing disorder, and 
not revoking the gift before his death. 

It differs from a legacy thus : 1. It takes effect suh modo from the 
delivery in the donor’s lifetime, and cannot, therefore, be proved as a 
testamentary act in the Probate Division. 2. It requires no assent of the 
executor or administrator to perfect the donee’s title. It differs from a 
gift inter vivos, and* resembles a legacy in these particulars: (1) It is 
revocable during the donor’s lifetime. (2) It may be made to the wife of 
the donor. (3) It is liable for the donor’s debts on a deficiency of assets. 
(4) It is liable to legacy duty : (see Sm. Man. sect. 221 ; Ward v. Turner, 
1 L. 0. Eq. 721, 2nd edit. ; Wms. P. P. 368, 10th edit.) 

Q. — Can a good donatio mortis causd be made by delivery of a cheque ? 
of a bond ? of a banker’s deposit note ? or of a railway share certificate ? 

A. — Cheques, bonds, and bankers’ deposit notes {Amiss v. Witt, 33 Beav. 

E E 
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649) may be the subject of it : (Sm. Man. sect. 220.) But see tlie case of 
Hewitt V. Kaye, L. Rep. 6 Eq. 198, where a cheque which could not be 
presented before the donor’s death was held not a good donatio mortis 
causd. A railway share certificate cannot be the subject of it : i^Moore v. 
Moore, L. Rep. 18 Eq. 474.) V 


TRUSTS, TRUSTEES, &o. 

1. Express Trusts. 

Question. — Define a trust. 

Answer. — A trust, when used in the sense of an interest, is the equitable 
or beneficial interest in or ownership of real or personal estate, unattended 
with the possessory and legal ownership : (see Sm. Man. 118, 10th edit.) 

Q. — State the different kinds of trusts recognised in equity ; and in 
what respect the legal differs from the equitable interest in the subject- 
matter of the trust. 

A. — Trusts are either express, implied, or constructive. The person 
who has the legal interest in the subject-matter of the trust holds the 
direct and absolute dominion over the property in the view of the law ; 
whilst he who has the equitable interest (called the cestui que trust) is 
entitled to the income and profits, or beneficial interest in the property : 
(St. Eq. § 964; Sm. Man. sect. 226.) 

Q. — ^Define (a) an express trust, (b) an implied trust, and (c) a construc- 
tive trust. Give an illustration in each case. 

A . — (a) An express trust is one which is clearly expressed by the author 
thereof, or may fairly be collected from a written document, as a devise to 
A. and his heirs upon trust to pay B. the rents and profits for life, and 
then upon trust for his children, as he should appoint : (Sm. Man. sect. 
227.) 

(b) An implied trust is one founded upon an unexpressed but presum- 
able intention of the parties, as where real estate is devised upon trust for 
sale for a statutory purpose, which fails, there will be a resulting trust to 
the heir : {Ib. sect. 282.) 

(c) A constructive trust is one raised by construction of equity in order 
to satisfy the demands of justice without reference to any presumable 
intention of the parties, as where a joint owner, acting bond fide, presum- 
ably benefits an estate by repairs or improvements, it arises in respect of 
the sum expended : {lb. sect. 322.) 

Q. — Give some instances of the difference between a legal and equitable 
estate. • ' 

A. — The following may be mentioned; The owner of the legal estate 
could enforce his right at law, whereas the owner of the equitable estate 
could only do so in equity. The legal estate in land can only be trans- 
ferred by deed or will, whereas any writing is suflScient in equity to bind 
the equitable estate. Legal assets are distributable according to legal 
priorities, whilst equitable assets are distributable pari passu. The enforce- 
ment of trusts is confined to the Chancery Division of the High Court : 
(1873 Act, s. 34; sub-s. 3.) 



TRUSTS, TRUSTEES, ETC. 


419 


Q . — How far will equity construe words of recommendation or request 
as creating a trust by implication ? 

A. — If the object and subject of the proposed trust are definite, and it 
can be gathered from the will, and the previous conduct of the testator, 
that the expressions appear to be imperative, words of recommendation or 
request create a trust : (Sm. Man. sect. 233.) 

Q , — ^Define trusts executed and trusts executory ; and state if there is 
any, and what, difference in their construction. 

A , — Trusts executed are those which are formally and finally declared 
by the instrument creating them. A trust executory is one raised by a 
stipulation or direction to make a settlement upon trusts which do not 
appear to be formally and finally declared by the instrument creating them. 
Trusts executed are construed in the same manner as similar limitations 
of legal estates and interests were construed in courts of law. Trusts 
executory are not construed so strictly as the former, but more according 
to the presumable intention of the party creating, if construing them 
strictly would render the settlor’s directions to settle nugatory : (see Sm. 
Man. sect. 236 ; Lord Qlenorchy v. BosvilUy 1 L. 0. Eq. 1, 2nd edit.) 

Q. — What trusts will equity enforce, and what trusts will it not 
enforce ? 

A. — Equity will enforce a trust where it is executed, or where it is 
raised by will, although it be a voluntary trust ; but it wiU not enforce a 
mere voluntary executory trust raised by a covenant or agreement, unless 
for valuable consideration: (see St. Eq. §§ 793, 793 a; Sm. Man. sect. 
245.) 

Q . — If a man conveys an estate to trustees upon trust to sell and pay 
^is debts, will equity, in an action by a creditor, compel the performance 
of the trust ? 

A. — If the conveyance is not communicated to, or the creditors are not 
in any manner privy to the conveyance, the deed merely operates as a 
power to the trustees, and is revocable by the debtor. But if the creditors 
have notice of the trust, and assent to it, it seems that equity will enforce 
the performance of the trust : (see Acton v. Woodgate, 2 Myl. & K. 492 ; 
Sm. Man. sect. 250.) 

Q. — A man might be owner of a thing in equity when another man 
was owner at law. What is the meaning of the equitable ownership ; how 
does it operate, and how does equity give effect to it ? 

A. — This question is illustrated by the ordinary case of trustee and 
cestui que trust At law the trustee was absolute owner, the existence of 
the cestui que trust not being recognised ; but in equity he was and is the 
real or beneficial owner. If the trustee refuses to perform his trust equity 
will, by acting in personam, compel him to perform his duties and pay 
over the profits of the estate to the cestui que trust or equitable owner : (see 
Sm. Man., sect. 389 et seq, ; Haynes’ Eq. 23, 96, 122, 129, et infra.) 

Q . — Why and how did the Statute of Uses fail to accomplish its 
intended object; and what bearing had its failure on the modern juris- 
diction of the Court of Ohancerv ? 


E E 2 
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It failed to do so, because it was held that the Statute of Uses (27 
Hen. 8, c. 10) only executed the first use, and that if a use was limited or 
engrafted upon a use, the statute did not execute the latter use, but that 
it remained a trust to be enforced in equity only. Thus arose the modem 
doctrine of uses and trusts : {TyrrelVs case^ Tud. L. 0. 0. 251 ; Sm. Man. 
sect. 231.) 

Q . — Will equity recognise any period of time as a limitation to a suit 
against a trustee who is charged with fraud in the execution of his trust, 
and is there practically any, and what, distinction to the mle ? 

A. — Lapse of time is no bar to the claim of the cestui que trust against 
his trustee who has been guilty of fraud, and the cestui que trust is, without 
his default, in ignorance of that fraud. And this rule applies whether 
the trust be an actual or only a constructive trust : (^Rolfe v. Gregory, 
12 L. T. Eep. N. S. 162, L. C.) Where there has been no fraud, 
however, it is presumed an express trust must still exist to constitute 
lapse of time no bar : (see Sm. Man., sect. 268 ; Bolfe v. Gregory, sup., 
and 1873 Act, s. 25, sub-s. 2 ; 37 & 38 Viet. c. 57, s. 10.) So, long 
acquiescence in the trustees’ misconduct may bar the cestui que trust: 
(Sm. sup.) 

2. Implied Trusts. 

Q. — What is an implied trust ? 

A. — One founded on an unexpressed but presumable intention: (Sm. 
Man. tit. 2, Oh. 5.) 

Q. — What is a resulting trust ? Give an instance. 

A. — It is one returning by implication for the benefit of the settlor or 
his representatives, either from the want of consideration or failure of 
the objects of the trusts, or the indefinite nature of or want of trusts. As 
where A. conveys land to B., without consideration and without any uses 
or trusts being declared : (Cruise, Uses, 194, St. Eq. § 1196 c# and 
see post.) 

Q . — When property is given upon trusts which fail either in the whole, 
or partially, by deaths, or by illegality, or indefiniteness of the trusts 
themselves, or when they are finally fulfilled without exhausting the 
property, to whom does the resulting trust of such remaining property 
belong ? 

A. — There is a resulting trust of such property, or of so much thereof 
as remains unexhausted, to the person creating the trust, or to his heir or 
legal personal representatives, unless there is sufficient evidence or pre- 
sumption of a contrary intention : (Sm. Man., sect. 295 ; St. Eq. § 1196 a, 
and note ; Ackroyd v. Smithson, 1 L. 0. Eq. 783, 3rd edit.) 

Q. — State shortly the principle on which the leading case of Ackroyd v. 
Smithson was decided. 

A . — The principle is that the heir must take all real estate which is 
not effectively disposed of by the will. The next of kin can take by 
intestacy no interest in the real estate. And, therefore, if real estate is 
by the will directed to be sold, and any part of the proceeds be undisposed 
of, there being an intestacy as to such part of the proceeds, it must result 
to the heir. 
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Q. — What is conversion, and who are entitled to enforce it ? Can a 
trustee who happens to be beneficially entitled to the property elect to 
take it in either character, and, if so, upon whom does the onus prohandi 
fall of showing the same ? 

A . — It is a maxim that equity looks upon that as done which ought 
to be done ; thus money directed to be laid out in land, and land directed 
to be turned into money, are in general regarded as that species of 
property into which they are directed to be converted. The persons to 
whom property directed to be converted is limited, and those who stand 
in their place, are entitled to enforce the conversion. The trustee being 
absolutely entitled to the propert}^ may as owner take it in either 
character, but until an election is made the property passes as if actually 
converted, and the onus lies on those who would show an election to take 
it in another character than that it would have if convei’ted : (Sm. Man., 
sects. 41-47.) 

Q. — A. becomes absolutely entitled to a sum of lOOOZ. in court, being 
money directed by a settlement to be laid out in the purchase of land, and 
subsequently dies intestate. The money is claimed by A.’s heir-at-law, 
and also by his ackninistrator. On what does the title to the money 
depend ? 

A. — A.’s heir-at-law will be entitled to the money, unless A. in his 
lifetime had elected to take it as personalty : (Sn. Eq. 206, 4th edit.) 

Q . — Where a conveyance or transfer of property, real or personal, is 
made without consideration, but upon trust, of which no distinct use or 
trust is stated, to whom, then, will the implied trust devolve ? 

A . — In this case there will be a resulting trust to the use of the grantor 
or his representatives, real or personal, as the case may require ; (St. Eq. § 
1197.) 

* Q. — Land is directed to be sold. Money is directed to be laid out in 
land. How does this affect the devolution of the properties, and when 
does the conversion take place ? 

A. — The land is reputed as money, and will pass as such, and the 
money is considered as land, and descendible and devisable as such. For 
equity looks upon that as done which is agreed to be done. If the 
direction is by deed, the conversion will take effect from the date of the 
deed ; if by will, from the death of the testator : (Sm. Man., sect. 42, 
&c.) 


Q. — Given in a will the ordinary trusts for conversion and investment, 
and bequest of the income to the testator’s widow for her life, on what 
principles does the court act in dealing in the meantime with the income 
aiising from the profits of the testator’s business (say a brewer) coming 
within those trusts t 


A . — The widow would be entitled until conversion to sums equal to 
the dividends which, had the testator’s estate been converted and invested 


in Consols at the end of a year from his death, the estate would have 
received from the Consols : \Brown v. Gdlatly^ New Eep. 2 Ch. App. 


751.) 


Q. — ^Devise of land in trust for sale to pay debts. After the payment 
of debts in full there is a surplus. Who is entitled to it ? 
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A . — The heir-at-law of the testator is entitled to the surplus. For 
where real estate is directed to be sold for certain purposes, so much of 
the estate or its produce as is not effectually disposed of by the will results 
to the heir. There is here no out-and-out conversion, but only for the 
purpose of paying debts : (Sm. Man. sect. 295.) 

Q. — If money is directed by a testator to be laid out in land for 
particular purposes, and these purposes should fail of taking effect, does 
it belong to the heir or next of kin ? 

A . — It belongs to the next of kin ; for where the purpose fails the 
intention to convert fails also. But if any event has happened on which 
the conversion ought to take place, though the object of the conversion 
afterwards ceases to exist, the property will be treated as if converted : 
(Sm. Man. sect. 300.) 

Q. — A testator directs his trustees to lay out his residuary personal 
estate in land, in which he gives a life estate to his wife, with remainder 
to a charity. The testator’s heir-at-law and next of kin die in the life- 
time of the widow. The residue having been ascertained, but the invest- 
ment in land never having been made, upon whom will the money devolve 
at the widow’s death, and why ? 

A. — In the somewhat similar case of Cogan v. Stevens (5 L. J. (N. S.) 
17, Ch.), Lord Oottenham decided that the money fell into the residue 
of tbe personalty. The personal representative of the next of kin will, 
therefore, be entitled to it, and as personalty: (see Reynolds v. GodleCy 
Johnson, 536 ; Haynes’ Out., p. 40, 4th edit.) 

Q . — A testator devises all his real estate to trustees upon trust to sell 
and divide the proceeds of sale equally between A. and B. Both A. and 
B. die in the testator’s lifetime. Does the land go to the heir-at-law or 
to the personal representatives of the testator ? 

A. — When both die the trust for conversion fails altogether. The land 
will therefore go to the testator’s heir as real estate : (Haynes’ Eq., 
p. 396, ord edit.) 

Q. — A. purchases and pays for a freehold estate, which is conveyed by 
the vendor to B. 0. purchases and pays for Government stock, which is 
transferred into the name of D. Is there a resulting trust in both or 
either of these cases in favour of A. or 0. upon simple proof of the 
payment of the purchase money by him ? (a.) 

A. — The trust of the legal estate in the freehold results to A. ; although 
B. executes no declaration of trust. But, unless the trust arises on the 
face of the deed itself, the proofs must be very clear ; and it seems doubt- 
ful whether parol evidence is admissible against the answer of the trustee 
(B.) denying the trust : (Sug. Cone. V. 556.) 

There is also a resulting trust of the stock in favour of 0., and a parol 


(a) Also asked thus : If a person purchases lands or securities in the name of 
another, being a stranger, what is the trust that is implied, and how can it be 
enforced ? 

It may be mentioned that this does not apply against the policy of any statute, 
as where the buyer of a British ship has it registered in the name of another ; for 
re^stx^tioj^ conclusive of ownership both at law and in equity 
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deelaration is admissible as evidence of tbe intention of the party advancing 
the money, this being a trust of personalty which was never within the 
Statute of Frauds, or the doctrine of resulting trusts under the statute : 
(see 1 Myl. & K. 506 ; Sidmouth v. Sidmouth, 2 Beav. 454 ; also Sm. Man. 
sect. 312.) 

Q. — A. purchases an estate and takes a conveyance of it in the name of 
0., his son. Is there a resulting trust to A. ? 

A , — If the child is unprovided for, in general there will be no resulting 
trust, because it will be presumed that it was intended as a provision for 
the child ; unless there are circumstances which show a contrary intention 
— such as a contemporaneous declaration that he should take as a trustee : 
(Sm. Man. sect. 313 ; Z>^er v. J)f/er, 1 L. 0. Eq. 184, 3rd edit.) 

3. Constructive Ti'usts. 

Q. — ^Define a constructive trust as distinguished from express or implied 
trusts, and state some of the instances in which it arises. 

A . — It is one raised by construction of equity, in order to satisfy the 
demands of justice, without reference to any intention of the parties. It 
arises where a person who is only joint owner, acting bond fide, permanently 
benefits an estate by repairs or improvements in respect of the sum expended. 
So where a person lawfully in possession under a defective title has made 
permanent improvements, if relief is asked by the true owner, equity will 
compel him to allow for such improvements ; for he who seeks equity 
must do equity : (Sm. Man. sect. 322 ; Keeck v. Sandford, 1 L. 0. Eq. 36, 
2nd edit.) 

Q . — What do you understand by the following expressions ? 

(a) A constructive trustee. 

(h) Constructive notice. 

(c) An interim injunction, with the usual undertaking in damages. 

(d) A stop order. 

A. — (rt) A person whom equity would consider a trustee by reason of 
the nature of his dealings with the property, and not by reason of any 
express declaration of trust ; e.g., a man who has obtained in his own 
name a new lease of property whereof he was tenant for life. 

{b) Constructive notice is defined by Lord Chelmsford in Espin v. 
Pemberton, 3 D. & H. 554, as the knowledge which the courts impute to a 
person upon a presumption so strong of the existence of the knowledge 
that it cannot be allowed to be rebutted. 

(c) An interim injunction is one granted till the next motion day or 
hearing of the cause, when the party obtaining the injunction is required 
to undertake that if it should ultimately prove that the injunction ought 
not to have been granted, he will abide by any order the court may make 
as to damages. 

(d) An order preventing the transfer or dealing with funds in court, 
without notice to the person obtaining the order. 

Q. — What lien has a vendor on the estate after conveyance for his un- 
paid purchase money, and how is such lien affected if the vendor take a 
separate security for such unpaid purchase money ? 
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A. — The vendor had in equity, but not at law, a lien on the land so sold 
for the purchase money. If he takes a distinct and independent security 
for the purchase money, his lien on the estate is gone ; as where he accepts 
a mortgage of another estate for the purchase money, or even a mort- 
gage of the estate sold for only part of the purchase money. But taking 
a bond or note will not affect his lien : (see Sug. Cone. V. 528, 529, 583 ; 
Mackreth v. Summons, 1 L. 0. Eq. 235, 2nd edit. ; Sm. Man. sect. 327.) 

Q. — In what cases does a vendor’s lien for unpaid purchase money 
prevail against third parties claiming the estate through the vendee ? 

A. — Where the third party who claims the estate through the vendee 
has notice of the vendor’s lien, such lien for the unpaid purchase money, 
together with interest thereon at 4Z. per cent., will still continue, and as 
against a purchaser without notice who has not the legal estate, where the 
vendor has not been guilty of contributory negligence : (see Wms. R. P. 
434, 13th edit. ; Sm. Man. sect. 330.) 

Q. — If a trustee of renewable leaseholds renews the lease in his own 
name and for his own benefit, what view of the transaction will the court 
take when the matter comes before it ? 

A. — He will be declared a trustee of the renewed interest for his cestui 
que ti^st, even though the lessor may have refused to grant a renewal to 
the cestui que trust: (Sm. Man. sect. 334; St. Eq. § 1211; Keech v, 
Sandford, 1 L. 0. Eq. 36, 2nd edit.) 

Q. — A trustee of a lease, on the refusal of the lessor to grant a new 
lease to the cestui que trust, obtains a renewal in his own name. For 
whose benefit does the renewal enure ? What is the ground for so 
holding ? If the lease comprises the old and some additional land what 
is the result ? 

A , — In the first case see last answer. 

In the latter case it was held, in Acheson v. Fair (3 Dru. & W. 512).’ 
that the trustee might hold the additional land for his own benefit. 

4. Trusteesj Executors, 

Q. — ^When a trustee who has been appointed by deed, and has accepted 
the trust, refuses to act, what is the proper course to be pursued to obtain 
an execution of the trust ? 

A. — The cestui que triist may, by action in the Chancery Division, 
compel the trustee to perform the duties incident to that character ; for, 
having once acted, he cannot discharge himself of the obligation without 
the consent of the cestui que trust or of the court : (Gold. Eq. 197, 4th 
edit ; Sm. Man. sect. 344.) 

Q. — If a person has been appointed a trustee without his consent, and 
has not acted, and is not desirous to act, and a writ is issued against him, 
what defence should he make ? 

A, — He must disclaim : (see Gold, uhi sup,) 

Q , — ^What remedy will equity give in a case where a trustee has been 
named, but has never acted or accepted the trust, and refuses to do so ? 

A.— It will appoint a new trustee and make a vesting order vesting the 
trust estate in him : (13 & 14 Viet. c. 60.) 
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Q. — ^By what acts of a person named as a trustee will lie be deemed to 
have accepted the trust? And in what ways may a trustee after 
acceptance divest himself of the trust ? 

A. — By any act and interference with the property, which can only be 
imputed to his being a trustee, for after accepting the trust he can only 
cease to be a trustee by death or by obtaining the appointment of a new 
trustee in his place, or by being discharged of all his cestuis que tnistent : 
(Lewin on Trusts, Oh. 22.) 

Q. — ^Explain the meaning of the maxim that equity will not allow a 
trust to fail for want of a trustee. Give an instance of its application. 

A. — Whenever a perfect trust or even an imperfect trust, if supported 
by a valuable consideration, has once attached, and is not extinguished by 
the countervailing equity of a bond Jide purchaser for valuable consideration 
without notice or other conflicting equity, the court will follow the legal 
estate, and decree the person in whom it is vested to execute the trust : 
(Sn. Eq. 14o, 4th edit.) As if property is given to the separate use of 
a married woman and no trustees are interposed, equity converts the 
husband into a trustee for her : {Bennet v. Davies^ 2 P. Wms. 316.) 

Q. — Can a trustee delegate a power to give receipts ? 

A. — No ; the maxim being ^"Delegatus non potest delegare ” (1 Sug. Pow. 
221, 6th edit. ; Viney v. Chaplin, 31 L. T. Bep. 142); and every trustee 
who has accepted the trust must join in the receipts : (see Sug. Cone. V. 
516-527.) 

Q . — In the absence of the usual receipt clause, when can a purchaser 
now pay his purchase money without being bound to see to its applica- 
tion ? 

A. — ^In all cases now where the payment is bond fide, unless the contrary 
shall be expressly declared by the instrument creating the trust or 
'security : (see 22 & 23 Viet. c. 35, s. 23 ; 23 & 24 Viet. c. 145 ; 44 & 45 
Viet. c. 41, s. 36.) 

Q . — A testator by his will gives his real and personal estate to trustees 
upon trusts for sale and conversion to pay certain life annuities, and, 
subject thereto, has given the residue to your client, who doubts the 
responsibility of the trustees, and is desirous to take the most effectual 
measures for securing the trust funds. State the advice which you would 
give under these circumstances, and the general course of proceeding to 
be instituted. 

A, — I should advise the client to issue a writ in the Chancery Division, 
and have the estate administered under the direction of the court. The 
proceedings up to the trial would be the same as in ordinary suits ; the judg- 
made made will, however, be preliminary, and direct the chief clerk to 
sell the property, if not already sold, and to inquire what amount should 
be set apart to answer or purchase the annuities. When this is done, the 
chief clerk makes his certificate, which must be signed, approved, and 
filed. The cause should then be set down on further consideration, and 
a final judgment made, ordering the residue, after satisfying the annuities 
and payment of costs, to be paid over to the client. Both the preliminary 
and final judgment must be drawn up, passed, and entered in the usual 
way : (see Ayck. Pr. 9th edit. ; et infra,) 
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Q, — It is admitted by a defendant trustee tbat there is a large sum of 
money belonging to the trust fund in bis hands ; what course would you 
advise to be adopted by the plaintiff who is interested in the fund ? 

A . — That an order for payment of the trust funds into court be obtained. 
The order is usually obtained on motion, notice of which must be served 
on the trustee. An aflSdavit of service should be filed, and an office copy 
procured. The motion is made by counsel to the court. If the order is 
obtained, it is drawn up, passed, and entered in the usual way, and served 
on the trustee : (Ayck. Pr. 445, 9th edit.) But these orders are now 
commonly made at chambers. 

Q- — When two or more trustees appear in a suit by one solicitor, can 
they afterwards sever their defence and have separate bills of costs ? 
State the rule in this respect that now prevails. 

*4* — ^As a general rule trustees are not justified in severing in their 
defence, and if they do so they will not be allowed "more than one set of 
costs, without some special reason : {Course v. Humphrey^ 32 L. T. Rep. 
N. S. 329 ; Ayck. Pr. 605, 9th edit.) 

Q. — Can a party to a suit bid at a sale by auction under a judgment of 
the court ? Can a receiver do so ? 

A. — A party to a suit cannot bid at the sale without the authority of 
the court, and it will not give a receiver liberty to do so : (Ayck. Pr. 519, 
9th edit. ; Sug, Cone. V. 52, 543, &c.) 

Q . — The Court of Chancery prohibited persons filling certain characters 
trom becoming purchasers ; name the principal of such characters, and the 
ground upon which the prohibition was founded. 

A, — Generally speaking, trustees who have accepted the trust, agents, 
registrars and trustees of bankrupts, solicitors, auctioneers, creditors 
who have been consulted on the mode of sale, counsel, or any person whd, 
by being employed or concerned in the affairs of another, has acquired 
a knowledge of his property, are incapable of purchasing such property. 
For, if persons having a confidential character were permitted to avail 
themselves of any knowledge acquired in that capacity, they might be 
induced to conceal their information, and not to exercise it for the benefit 
of the persons relying on their integrity : (Sug. Cone. V. 543, 644 : St. 
Eq. § 322.) 

\ 

Q > — When a -trustee invests part of the trust property on a security not 
within his authority and makes a profit, and in other like investments 
^ ustains a loss, how is the account to be taken ? 

A . — Against the trustee ; the profit will belong to the cestvi ejue trust, 
for it is a constructive fraud upon the latter to employ the property con- 
trary to the trust. But if any loss should arise in consequence of a viola- 
tion of the trust, the trustee will be liable to make good the deficiency. 
He cannot set off the profit against the loss : (Sm. Man. sect. 358, &c.) 

Q. — What are the rights of beneficiaries against a trustee who has 
traded with the trust moneys, but subsequently replaced them in proper 
investments ? 

A. — The trustee, at the option of the cestui qve trust, is liable, where 
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he has an option of investments, for the principal and interest, until 
invested in compliance with the trust ; or, where he has no option, with 
the sum that would have arisen therefrom if invested ; or, where he has 
traded successfully, the cestui qm trust may make him accountable for the 
profits : (see Eoberts’ Eq. 184, 3rd edit.) 

Q. — If a trustee were to consult you as to the propriety of investing 
part of the trust funds upon a second mortgage, what advice would 
you give him, and what reasons would you adduce in support of your 
advice ? 

A, — I should advise him that a second mortgage was not a proper 
investment ; for he would neither obtain the title-deeds nor the legal 
estate in the property ; and if he foreclosed he would have to do so subject 
to the first mortgage, or pay it off. Again, he might possibly be foreclosed 
or postponed by a right of tacking being exercised. And if there was any 
loss he would have to make it good : (Sm. Man. tit. 2, c. 7.) 

Q. — Are trustees, as such, entitled to any, and what, allowance for 
expenses or loss of time, or either of them ? 

A. — They are not allowed any remuneration for their services without 
some provision for that pui*pose. But trustees are entitled without any 
express provision to defray out of the trust funds expenses legitimately and 
properly incurred : (Sm. Man. sect. 345 ; Robinson v. Petty 2 L. C. Eq., 
2nd edit.) 

Q. — Name the exceptions to the established rule that a trustee or 
executor shall have no allowance for his care and trouble. 

A, — He may have such an allowance when it is given him by the instru- 
ment appointing him trustee or executor, and trustees of West Indian 
Estates and executors administering in the East Indies are allowed a com- 
mission : (see Lewin on Trusts, chap. 21, sect. 1.) 

— State the principle upon which the Statute of Limitations cannot 
be pleaded by a trustee in bar to the claim of his cestui que trust. 

A . — Upon the principle that time will not run against an express trust 
(see St. Eq. § 1520 ; 1873 Act, s. 25, sub-s. 2.) 

Q. — Is a lapse of time a bar in cases of charitable trusts ? 

A. — It is not: (Sm. Man. sect. 278.) 

Q . — A party entitled to a fund in the hands of trustees executes an 
assignment of it by way of security for money borrowed ; is anything,, 
and what, besides the assignment, necessary for the effectual security of 
the lender ? • 

A . — Yes ; the trustees should first be asked if they have had notice of 
any previous sale or charge. As soon as the assignment is executed notice 
must be given to the trustee ; for in all assignments of equitable interests, 
other than equitable estates, he who gives notice to the holder of the fund 
has priority over him who does not : (see St. Eq. § 1047, &c.) 

Q . — If a trustee pays money under a power of attorney from a person 
who, at the time of payment, was dead, or had revoked the power, will 
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the trustee under any, and if any what, circumstances be liable to repay 
the money ? 

A , — A trustee, executor, or administrator, making any payment or doing 
any act bond fide and without notice, in pursuance of a power of attorney, 
is not liable for the moneys so paid or the act so done, if the person who 
gave the power was dead at the time of the payment or act, or had avoided 
the power : (22 & 28 Viet. c. 35, s. 26.) In cases not within this Act the 
trustee is liable, if the person to whom the money is paid is not compelled 
to refund it : (Langley’s Notes to the Act ; and see 44 & 45 Viet. c. 41, s. 
A 7, which protects all persons for payments made and acts done after 31st 
December, 1881.) 

Q. — Trustees of a settlement, made previous to the mamage of John 
with Sarah, have power to sell real estate with the consent of John and 
Sarah during their joint lives, or with the consent of John during his life 
if he should survive Sarah. John dies in the lifetime of Sarah. Can the 
trustees exercise the power ? 

A. — The trustees cannot exercise the power, because the death of John 
•destroyed the power: (Sug. Pow, 319, 7th edit.) 

Q — “What construction does the court put upon the word suiwivor ” 
in a will? Is it ever construed to mean ‘'other,” and, if so, under what 
circumstances? Point out the distinctive force of the word "other” in 
the expression " suiwivor or other of them.” 

A, — The word ‘'survivor,” when unexplained by the context of the 
will, is construed according to its literal meaning. But in the case of a 
limitation over to the "survivor” of a class of legatees, it is construed to 
mean "other” where it was apparently the intention of the testator that 
the other should take, without reference to the contingency of his or her 
surviving the person from whom the property is to go over : (2 Sm. Comp. 
909, 4th edit.) 

The force of the word " other ” when used in connection with 
" survivor,” will, of course, forbid confining the bequest to those who 
literally survive, and let in the representatives of the deceased : (2 Jarm. 
Wills, 651, n (j), 3rd edit,; Sladey. Farr, 7 Jur. 102.) 

Q. — If a trustee or executor, who is an accounting party, be about to 
^o abroad out of the jurisdiction of the court, will equity interpose and 
compel him to give security, and, if so, what proceedings should be taken 
to obtain the same ? 

A, — Equity will so interfere by writ of ne exeat regno. To obtain it a 
writ must be issued and the claim verified by affidavit, upon which 
counsel moves the court, and if the order is granted it is drawn up, passed, 
and entered in the usual way. The writ is then prepared and sealed. It 
is directed to the sheriff and executed by his officer : (Evans’ Oh. Pr. 106 ; 
St. Eq. §§ 1471, 1473 ; and see Sichel v. Raphael^ 4 L. T. Eep. N. S. 
114.) 

Q. — Was there any, and if any what, difference between the rule of law 
and the rule of equity, with respect to a debt due from an executor to a 
testator, whose will appoints him executor ? 

A, — ^Yes; at law the debt was extinguished, for it could only be 
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recovered by action, and tbe executor could not sue himself, and when the 
remedy is suspended by the voluntary act of the creditor, it is for ever 
gone. But in equity the executor was a trustee for the benefit of the 
testator’s estate: (Matt. Exors. 192, 2nd edit.) 

Q. — A testator bequeaths to A. the sum of 1000^., owing to him by B., 
and appoints B. his sole executor, who proves the will. Does A.’s legacy 
fail, or has he any, and if any what, means of obtaining the 1000/. ? 

A . — Although a debt due from an executor was formerly extinguished 
in law, yet in equity the executor was held a trustee for the benefit of the 
testator’s estate: (Matt. Exors. 192, 2nd edit.) A. should administer 
the deceased's estate if the executor makes any difficulty in paying the 
legacy. 

Q, — If a trustee for sale purchases the trust property for its full value 
in the name of another person, and pays the purchase money to the parties 
entitled to it, and afterwards expends money in permanently improving the 
property, can the sale be set aside, and if so, when and at whose instance, 
and upon what terms ? 

A . — The sale may be set aside on the application of the cest?u ([ue trust 
before he has lost the right by long acquiescence, on his repaying to the 
trustees the original price of the estate and all sums he has laid out for 
permanent benefit and improvement on the estate and interest thereon 
from the time they were paid, and the trustee must account for all sums 
received by him connected with the estate : (Sug. Cone. V. 549.) 

Q . — In a case where a sole surviving trustee, who has alone under the 
settlement power to appoint a new trustee, refuses or has become incapable 
to act, describe the course proper to be adopted in order : 1 . To appoint a 
new trustee of the real and personal estate according to the trusts of the 
settlement. 2. To transfer the settled realty and personalty to the new 
trustees. 

A . — The cestui que trust should present a petition to the Chancery 
Division of the High Court under the Trustees Act, 1850, intituled in 
the Act and in the matter of the trust, and when the judge’s fiat is 
obtained, a copy of the petition and fiat must be served on the old trustee, 
or, if lunatic, on his committee. The petition must bo supported by 
evidence of the fitness of the new trustees, and of their written consent, 
and service of the petition two clear days before the hearing. The court 
may then make the order appointing the new trustees, and by the same or 
a subsequent order effectually vest the trust property in them or direct a 
person to convey to them: (13 & 14 Viet. c. GO ; 15 & IG Viet. c. 55 ; 
Ayck. Pr. 610, 9th edit.) 

Q. — State the various modes by which, and the persons by whom or 
on whose application, new trustees or a new trustee of a deed or will may 
be appointed. 

A . — They may be appointed by the parties named and in the manner 
specified in the instrument creating the trust, or, if necessary, the cestui 
que trust may present a petition under 13 & 14 Viet. c. 60, when the court 
(Chancery Division) will appoint new trustees. 

By 23 & 24 Viet. c. 145, s. 27, if necessary, the surviving or continuing 
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trustees or trustee for the time being, or the acting executors or executor; 
or administrators or administrator of the last surviving and continuing 
trustee, or the last retiring trustee, by writing may appoint anj^ other 
person or persons to be a trustee or trustees in the place of any trustee or 
trustees dying or desiring to be discharged, or refusing or becoming unfit 
or incapable to act ; or by 44 & 45 Viet. c. 41, s. 31, after 31st Dec., 1881, 
in the above cases, and also where the trustee remains out of the United 
Kingdom or desires to be discharged. 

Q. — Suppose a trust estate to devolve upon an infant, how is such infant 
to convey for the purposes of the trust ? 

A, — ^The court will (on petition) make an order vesting the lands in 
such person or persons, and in such manner and for such estate as the 
court directs ; and the order has the same effect as if the infant had been 
twenty-one years of age, and had duly executed a conveyance or assign- 
ment of the lands in the same manner and for the same estate. Or, if 
more convenient, a person may be appointed to convey : (13 & 14 Viet. c. 
60, ss. 7, 20.) 

Q. — ^What relief does equity give when a trustee cannot be found ? 

A , — The court may make a similar order as in the case of infant 
trustees : (see sect. 9, /Z».) Or, if stock be standing in the name of such 
trustee, an order to transfer the same or to receive the dividends or income 
thereof, or to sue and recover choses in action, &c., may be made : (sect. 
22.) Or the couii; may appoint new trustees ; (sect. 32.) 

Q. — K a trustee becomes lunatic, what relief can the cestui que tmst 
obtain ? 

A * — The Lord Chancellor, being entrusted with the care of the persons 
and estates of lunatics, may, on petition, make similar orders, or appoint 
new trustees as above detailed : (see sects. 3, 5, 32, Ib.) 

Q. — If a trustee having stock vested in him becomes a lunatic, and a 
new trustee is appointed, how is the transfer of the stock from the 
lunatic to the new trustee to be made ? 

A. — The Lord Chancellor may, on petition, make an order vesting the 
right to transfer any such stock, or to receive the dividends and income 
thereof, in any person he may appoint : (sect. 5, Ib.) The person in whom 
this right is vested is thereby authorised to execute deeds and powers of 
attorney, and perform all acts relating to the transfer of such stock into 
his or their names, or otherwise, or relating to the receipt of the dividends 
thereof, to the extent and in conformity with the terms of such order : (see 
sect. 26.) 

V 

Q«“~Can the court interfere if the trustees be also beneficially interested 
in the fund ? 

A. — ^Yes ; the court may interfere, although the trustee has some bene- 
ficial interest in the subject of the trust : (see sect. 2, lb.) 

Q- — ^ settlement, dated in 1861, authorises the trustees to invest 
the trust funds in Government or real securities in England ; may the 
trustees invest the trust fund in any other, and what countries, and by 
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virtue of what authority ? Is there any difference if the settlement be 
dated in 1 840 f («) 

A. — By the 22 & 23 Viet. c. 35, it is provided that trustees, &c., may 
(unless expressly forbidden by the instrument creating the trust) invest 
the trust fund in real securities in any part of the United Kingdom), or in 
the Stock of the Bank of England or Ireland, or in East Indian Stock : (sect. 
32.) It was held that this section only applied to instruments made after 
the Act came into operation, viz., 13th August. 1859 : (see Ee Miles's 
Willy 1 L. T. Eep. N. S. 122.) By the 23 & 24 Viet. c. 38, however, this 
section is made to operate retrospectively : (sect. 12.) 

And by an order made to carry out the lOth and 11th sections of the 
23 &; 24 Viet. c. 38, it is ordered that cash under the control of the court 
may be invested in Bank Stock, East India Stock, Exchequer Bills, and 
Two-and-a-half per Cent. Annuities, and upon mortgage of freehold and 
copyhold estates respectively in England and Wales ; as well as in Consoli- 
dated Three per Cent. Annuities, Eeduced Three per Cent. Annuities, and 
New Three per Cent. Annuities : (see Order, 1st February, 1861.) Also in 
new East India Stock, and any securities the interest of which is guaranteed 
by Parliament : (30 & 31 Viet. c. 132.) And in Consolidated Stock of the 
Metropolitan Board : (34 & 35 Viet. c. 47, s. 13.) 

Q. — In or upon what stocks, funds, or securities may cash, under the 
control of the court, be now invested ; and upon whom must a petition 
for conversion of Bank Three per Cent. Annuities, into any of such stocks, 
funds, or securities, be served ? 

A. — Cash under the control of the court may be invested in the stocks, 
&c., mentioned in the order of 1st February, 1861, set out supra. The 
petition for conversion of any Three per Cent. Bank Annuities into any 
other of the stocks, funds, or securities before mentioned, is to be served 
upon the trustees, if any, of such Bank Three per Cents., and upon such 
other persons, if any, as the court orders : (Order 1st February, 1861 ; 
Ayck, Pr. 476, 9th edit.) 

Q. — What investments are included by the terms ‘‘ Goverment or Eeal 
securities ” ? 

A. — Government securities, as distinguished from stocks and funds, seem 
to be nothing else than Exchequer Bills, in which trustees appear to be 
justified, even without express authority, in investing the property for any 
temporary purpose, as during the necessary delay in completing a con- 
templated mortgage security. But where a permanent investment is 
intended, a trust to lay out money in Government securities will not 
authorise the purchase of Exchequer bills. Eeal security means the 
mortgage of real estate, namely, freehold or copyhold hereditaments of 
sufficient value, but not leasehold : (see Wms. P. P. 320, 10th edit.) It 
will be remembered that trustees, unless forbidden, can invest in Govern- 
ment stocks, &c. 

Q. — Does a power to trustees to invest trust moneys on railway deben- 
tures warrant an investment on debenture stock ? 

A. — Yes. By 34 & 35 Viet. c. 27, s. 1, a power to trustees to invest 


(a) A similar question has been asked in the Conveyancing division. 
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in the mortgages or bonds of a railway company, or of any other descrip- 
tion of company, will, unless the contrary is expressed in the instrument 
creating the power, include a power to invest in debenture stock, and by 
38 & 33 Viet. c. 83, in local authority loans. 

Q. — A trustee is bound under the terms of his trust to invest the trusi 
funds upon Government or real security. He fails to do so, and simply 
keeps the money in his own hands. What rights have the parties 
beneficially interested against him ? Would those rights be in any and 
what way altered if the trust were simply to invest in Government 
securities ? 

A. — Although the authorities are conflicting, it seems that where a 
trustee has the option of investing in two or more securities, as in the 
funds or on real security, the cestm que trust can only charge the trustee 
with the principal and interest, without further profits have been made by 
the improper employment of the money: {Bohinson v. Jiohinson, 21 L. J. 
Eq. Ill, 725; 7 H. of L. 348; Eoberts’ Prin. of Eq. 184, 3rd edit.) 
Where the trustee is bound to invest in Government securities and fails in 
doing so, the cestui que ti'ust may at his option either claim to have the 
money and interest at 4Z. per cent., or the stock which might have been 
purchased therewith at the time when the investment ought to have been 
made and the dividends. 

Q. — Trustees are directed by the instrument creating the trust to invest 
the funds on such securities as they may think safe. Will this justify the 
trustees in investing the trust funds in the debenture stock of a sound 
railway company in which they have confidence ? Give your reasons. 

A, — This would probably be held within the scope of their discretion, 
as the security is of a permanent nature, and apparently not within the case 
of Stewart Y. Sanderson (L. Eep. 10 Eq. 26). 

Q. — If a trustee, having received the sum of 1000/, cash, part of the 
trust estate, and having on account of the trust estate to disburse that 
amount within two or three days, pays it to his own bankers, to the credit 
of his private account with them (there being no trust account open at 
any bank), and his bankers stop payment, will he be responsible for the 
amount ? and would the case be affected by the proviso that he is not to 
be responsible for loss by default of bankers ? 

A. — Had the trustee paid it to a separate account he would not have 
been liable {Fenwick v. Clark, 31 L. J. 778); but he is where he pays it 
to his own private account, for he then treats it as his own, and is liable 
for any loss occasioned by the banker’s insolvency : (see Eoberts’ Prin. of 
Eq. 185.) The proviso for loss by default of bankers would only extend 
to moneys properly paid in to a separate account. 

Q. — If one trustee receives trust money, and hands it over to his co- 
trustee, are both, or which of them, liable ? 

A. — They will both be liable ; except in the case of money remitted te 
a co-trustee or co-executor, to be paid by him in his neighbourhood where 
the trustee or executor remitting the same, in case he had money of his 
own, would naturally have remitted it to some one to pay it away instead 
of undertaking a journey for the purpose of paying it himself : (Sm. Man. 
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sect. 367 ; Townley v. Sherborne^ 2 L. 0. Eq. 718, 2nd edit. ; Brice v. 
Stokes, ih. 725.) 

Q. — Distinguish between the responsibilities of trustees and executors 
for the acts of each other. 

A, — Oo-executors, like co-trustees, are generally answerable each for 
iiis own acts only, and not for the acts of any co-executor to which he is 
not privy. But in respect of receipts, the case of co-executors is materially 
different from that of co-trustees. An executor has, independently of his 
co-executor, a full and absolute control over the personal assets of the 
testator. If an executor join with a co-executor in a receipt, he does a 
wanton and unnecessary act ; he interferes when the nature of the office 
lays upon him no such obligation, and therefore it was a rule very early 
estabhshed that if executors joined in receipts, they should be answerable 
each in solido for the amount of the money received. But when a trustee 
joins in a receipt for conformity alone, but without receiving, he will not 
be rendered liable for a misapplication by the trustee who receives unless 
the act is coupled with a subsequent neglect of duty : (see Brice v. Stokes, 
2 L. C. Eq. 877 ; Lewin 246 ; Sn. Eq. 5th edit., 157.) 

Q. — ^Where a testator possessed of leaseholds, reversionary interest, and 
annuities for life dies, having by his will bequeathed his property upon 
trust for his widow for life, and subject thereto upon trust for his children, 
and does not give any directions as to mode of dealing with his property, 
what is the duty of his executors as regards the realisation of the property 
above mentioned ? 

A. — The duty of the executors would be to convert the property and 
put it into such a state of investment as to be securely available for all 
persons interested in it {Howe v. Earl of Dartmouth, 2 L. 0. Eq. 309.) 
The rule applies to all kind of personalty which are of a wasting or 
perishable nature, and also to reversionary interests ; in the one case it 
protects the remainderman, in the other the tenant for life : (Sn. Eq. 
160, 4th edit.) 

Q . — What is the course of procedure where wasting property is included 
in general residuary bequest to be enjoyed by persons in succession ? 

A . — It must be sold by the executors and properly invested within a 
year from the death of the testator : (see Brown v. Gellatly, 2 Ch. App. 
751.) 

Q. — ^Is a trustee liable under any and what circumstances for the loss 
of a trust fund by the fraudulent act of his solicitor ? 

A , — Yes ; although in employing such solicitor he may have exercised 
ordinary care and dilig'ence : {Bostock v. Floyer, L. Rep. 1 Eq. 26 : s. c. 
13 L. T. Rep. N. S. 489.) 

Q. — ^What is the rule in equity as to the purchase by a trustee of the 
trust estate ; and what course would you advise on behalf of a trustee- 
purchaser in order to assure his title and prevent any after impeachment 
of it? 

A . — A trustee cannot purchase of himself, and he is not allowed to 
become a purchaser of the trust property even at public auction : (Sm. 
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sect, 366.) When an estate is vested in a trustee upon trust for 
•we. and the trustee is desirous of becoming a purchaser, the only safe 
oourw IS to issue a writ in the Oliancery Division for the purpose of carry 
^ the trusts into execution under the direction of the court, and apDlv to 
beoo^a purchaser on offering to give more than any other pewon • 


If a trustee allow his agent to apply the trust fund in a manner 
limg a breach of trust, of which the agent is aware, can the cestui 
^ trmt proc^d in the Chancery Division both against the trustee and his 
agent, or against either of them at his option ? 

A . — If the agent knowingly receives the money as trust money, he 
constructively bwomes a trustee, and if lie frnudukntly misapplies it, the 
cesini que trust may. it seems, proceed against him alone for its recovery : 

V. Grrgort/, 12 D. T. Kep. N. S. 1(>2.) Ordinarily, however, the 
agent would only be liable to the trustee : (Lewin on Trusts, 146, 416, 
4tb edit.) It is clear that the cestui que trust may proceed against the 
trustee alone : {Bostock v. FhujcVy 13 L. T. Rep. N. S. 480.) But it is 
better to bring both parties before the court : (Sm. Man. sect. 357.) {a) 


Q. — ^Is the claim of a cestui que trust against a trustee for a breach of 
trust a simple contract, or specialty debt ? State the reason for your 
answer. 

— It is only a simple contract debt; for, although the trustee is 
accountable, yet he is not accountable as under a covenant, although the 
trust may arise under a deed. But if the trustee has acknowledged the 
debt under seal, or by deed declared that he will execute the trust, it is 
otherwise: (St. Eq. ss. 1285, 1286; Sm. Man. sect. 374; Holland v. 
Hollandf 20 L. T. Rep. N. S. 58.) • 

Q, — ^When can a cestui que trust attach and follow the property of a 
trust which has been improperly applied by a trustee ? 

A, — ^If the alienee be a volunteer the estate may be followed into his 
hands, whether he had notice of the trust or not, and so if he be a 
purchaser with notice either actual or constructive. 

But a purchaser without notice having the legal estate will be secure, 
because where the equities are equal the law shall prevail,” unless he 
obtained a conveyance of the legal estate after discovering the trust : 
(Lewin on Trusts, 7th edit. 728 ; Bassett v. Nosworth^, 2 L. C. Equity.) 


Q. — What course can a trustee or executor take who is desirous of 
avoiding future responsibility in respect of a fund held in trust for a 
person of unsound mind or otherwise ; and what*are the practical pro- 
ceedings necessary, and to whom must notice be given ? (b) 

A, — By the 10 & 11 Viet. c. 96, trustees or executors are empowered 


(а) Mr. Smith, iu bis Mercantile Law, says, ^‘all parties to a breach of trust are 
equally liable, and there is between them no primary liability:” pp. 115, 116, 7th 
edit.) 

(б) Also put thus : A trustee has money in his hands for the benefit of a widow 
for life, and afterwards for her children. By what summary proceedings may he 
effectually relieve himself of the trust ? 
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to pay tlie trust money into court, in the matter of the particular trust, 
in trust to attend the orders of the court, and so obtain protection. An 
affidavit must be filed by the trustee or executor, intituled in the matter 
of the Act and of the trust, and set forth : (1) His name and address. 
(2) The place where he may be served with proceedings, (3) The amount 
of the trust fund. (4) A short description of the trust and trust instru- 
ment. (5) The names of the cestuis que trust (6) The submission of 
the trustee to the orders of the court or judge as to the application of the 
funds. (7) Whether or no the money is to be invested or placed on 
deposit account. On production of an office copy of this affidavit the 
Paymaster-General will direct the transfer or deposit of the money to the 
account of the particular trust. The payment, &c., being completed, 
notice is forthwith given to the cestuis que trust, the costs of payment in 
are deducted from the fund : (Chancery Fund Rules, r. 34 ; Ayck. Pr. 454, 
9th edit.) 

Q. — What is the course of proceeding on the part of persons beneficially 
entitled to the funds referred to in the last question, to enable them to 
get out the funds, and on whom must notice be served ? 

A. — The persons interested in or entitled to the funds, or any of them, 
may apply by petition as occasion may require, respecting the investment, 
payment out, or distribution of the fund, or of the interest or dividends 
thereof. But the trustee is to be served with notice of such application. 
Where, however, the trust fund does not exceed 300/. cash or stock, the 
application may be made by summons instead of petition : (0. 0. 35, r. 1, 
a. 3 ; and 0. 0. 41, rr. 5, 6.) 

Q. — Give instances where trustees are justified in paying or transferring 
stock into court under the Trustees Relief Acts. 

A. — ^In all cases where there is a reasonable doubt or difficulty as to 
the modes in which the trust funds are to be dealt with ; also where the 
parties entitled are under disability : (see 10 & 11 Viet. c. 96.) 

Q . — A married woman, having under her settlement a general power 
of testamentary appointment, makes a will giving the fund amongst 
various persons, and appoints executors. Uncertainty existing as to the 
title of the appointees of the fund, how should the trustees of the settle- 
ment proceed in order to obtain a discharge ? 

A, — The trustees should pay the money to the executors : [Re Hoskms 
Trust, 5 Oh. D. 229 ; 6 Oh. D. 281.) 

Q. — In the case of a will of doubtful construction, how are the 
executors to proceed so as to avoid personal responsibility ? 

A. — They must eitjier have the assets administered in the Chancery 
Division under a judgment or order of the court, obtained on a writ or 
summons, or apply for the opinion and direction of the court or judge, as 
stated infra. 

Q. — Can a trustee, executor, or administrator, by any, and if so by 
what means obtain the opinion, advice, or direction of the court, without 
instituting an action ? 

A. — ^Yes ; he may apply, by petition to the court, or by summons and 
statement at chambers, on notice to all parties interested, for the opinion 
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and direction of tlie judge on any question touching the management of 
the trust property •or assets. And the trustee, &c., acting in accordance 
'with, the advice or direction of the judge is freed from responsibility, 
unless he has been guilty of fraud or misrepresentation in obtaining such 
advice or direction. The petition or statement must formerly have been 
signed by counsel (but by Ord. XIX, r. 4, this is now no longer necessary 
to any pleading, which, by the 1873 Act, c. GG, s. 100, includes petition 
or summons), and the judge may order the attendance of counsel 
to support it : (22 & 23 Viet. c. 35, s. 30 ; 23 & 24 Viet. c. 38, 


SPECIFIC PEEFOEMANCE. 

Questio7i, — How did the remedy given by a court of equity for the 
non-performance of a contract differ from that given by a court of 
law ? 

A'fiswei ', — In the case of non-performance of contracts, not comprising 
a public duty, a court of law could formerly only award damages, 
notwithstanding the C. L. P. Act, 1854, s. 68 (see Benson v. Pauli, 27 
L. T. Eep. N. S. 78) ; whilst a court of equity compelled the specific per- 
formance thereof : (see Sm. Man. sects. 403, 

Q. — State the essential ingredients in contracts or agreements which 
are required in order to obtain a specific performance in equity, and will a 
parol contract ever be enforced ? 

A. — The essentials are that the contract be in writing, except in the 
three cases stated in the next answer, signed by the party to be charged, 
&c., made between parties able and willing to contract, for a valuable 
consideration which must not be illegal or immoral ; the terms clear and 
definite, and a contract for the breach whereof damages would not 
compensate ; there must be no fraud, and the plaintiff must have 
performed his part of the contract : (Sm. Man. tit. 2, ch. 8 ; Cuddee 
V. Ruttei', 1 L. C. Eq. G40, 2nd edit. ; Seton v. Slade, 2 ih, 429, in 
notis.) 

Q . — Are there any circumstances under which an agreement for a lease 
for twenty-one years, not made in writing, would be enforced by equity ? 
If so, state those circumstances, and the grounds on which such an equity 
would prevail. 

A. — Yes. 1. Where the agreement is set out in the statement of 
claim, and is admitted by the defence, and the Defendant does not sot up 


(а) The following question is answered by the above : li a trustee feels a doubt as 
to the course he ought to adopt in a matter of discretion as to the sale of the trust 
property or otherwise, can he without suit obtain the directions of the court on the 
subject, and in what way ? 

(б) By the 21 & 22 Viet. c. 27, equity might also award damages for the non-per- 
formance of a contract either in addition to or in substitution for specific performance 
thereof. But before damages could be granted, the plaintiff must have established by 
proper evidence his right to specific performance : {Lewers v. Shaftesbury, 14 L. T. 
Rep. N. S. 866.) The exclusive jurisdiction of the Chancery Division to specific per- 
formance of contracts for the sale of real estate including contracts for leases is 
retained by the 1873 Act, s. 34, sub-s. 3. 
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the Statute of Frauds as a bar. 2. Where it has been prevented from 
being reduced into writing by the fraud of the defendant. 3. Where 
there has been a part performance. The grounds on which a performance 
would be enforced in the first two cases speak for themselves, and in the 
third they are, that if the party permitting these acts to be done were 
allowed to avoid the bargain and treat the purchaser as a trespasser, it 
would be permitting him to commit a fraud, the very crime the statute 
was designed to prevent : (Sm. Man. sect. 444 ; Lester v. Foxcroft, 1 L. C. 
Eq. 625, 2nd edit.) 

Q. — When will equity not enforce a contract by specific performance ? 

A . — When any of the requisites set forth in the two preceding answers 
do not exist. 

Q. — Enumerate and discuss concisely some of the most usual defences 
to an action by vendor against purchaser for specific performance. 

A. — That there was no agreement in writing; that the plaintiff had 
not performed his part of the agreement, as showing a good title to the 
property *or to a material part ; that the terms were not certain and defi- 
nite ; that the vendor was guilty of fraud, as in not disclosing certain facts 
relating to the property ; that the property was misdescribed as to the 
tenure, &c. 

Q . — In order to sustain an action for a specific performance of a contract, 
must a pecuniary consideration be shown ; and is any distinction made in 
•cases of sale by expectant heirs ? 

A. — A pecuniary consideration need not be shown, but a valuable 
consideration must appear, as money, or marriage. However, the court 
will not generally look at the quantum of the consideration. In the case 
of bargains from expectant heirs the buyer was formerly required to show 
th^it a fair price had been given, or that the bargain was made known to 
the person from whom the heir expects the property, and that he was 
able to relieve the expectant from his necessities : (Sm. Man. sects. 
16 6-8, 421.) 

Q. — Can specific performance be ordered of a parol agreement for a 
settlement in contemplation of marriage, where the marriage has taken 
place upon the faith of the parol agreement, but the agreement has not 
•been reduced to writing ? Give reasons for your answer. 

A . — Specific performance of such a promise cannot be enforced ; as 
contracts in consideration of marriage are required to be in writing by 
the 4th section of the Statute of Frauds, and equity does not consider the 
marriage alone suflScient to take the case out of the statute : i^Lasseuec v. 
T&meyj 1 Mac. & G. 551, 572.) 

Q. — What acts are considered by equity as suflBcient acts of part 
performance, and what is sufficient to take a contract out of the Statute 
of Frauds ? 

A. — Delivery of the abstract, giving directions for conveyances, going 
to view the estate, fixing upon an appraiser to value stock, making valua- 
tions or admeasurements, registering conveyances, and acts of the like 
preliminary character, are sufficient as a part performance to take a con- 
tract out of the Statute of Frauds. But admitting a pi^roha^r mtq 
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possession will generally be sufficient. So if, upon a parol agreement to 
grant a lease, tbe lessee is let into possession, and allowed to spend money 
on the faith of the agreement, the contract will be enforced : (Sm. Man., 
sect. 448.) 

Q. — ^What acts amount to part performance of a parol agreement to sell 
land ? Does the delivery of the abstract, the payment of deposit, or letting 
the alleged purchaser into possession ? 

A , — The acts must be such as are clearly and exclusively referable to 
a complete agreement, and must have been done with no other view than 
to perform such agreement. Delivering the abstract or paying deposit does, 
not amount to part performance ; but letting the purchaser into possession 
does : {Lester v. Foxcroft, 1 L. 0. Eq. 625, 2nd edit. ; Sm. Man. sect. 448.) 

Q . — ^Where a party engages for the performance of an agreement under 
a certain penalty, can the party relieve himself from the performance by 
offering to pay the penalty, or will equity, notwithstanding, compel the 
performance ? 

A. — He cannot so relieve himself ; equity will still enforce the agree- 
ment : (Bug. Cone. V. 158; Sm. Man. sect. 453; Peachey v. Somerset, 
L. C. Eq. 895, 2nd edit.) 

Q. — A purchaser of an estate under a sale by the court dies before the 
certificate becomes absolute, without having signed an agreement. What 
effect has such death upon the sale ? and is, or is not, a sale by the court 
within the Statute of Fi'auds ? 

A . — A sale under the decree of the court will be carried into execution,, 
although the purchaser did not subscribe any agi’eement, sales by the court 
not being within the Statute of Frauds ; and if the purchaser dies before 
the certificate becomes absolute, this, it seems, will not vacate the sale, 
but it cannot be enforced against his representatives without instituting an 
action for that purpose : (see Sug. Cone. V. 64, 68.) 

Q . — Will equity enforce specific performance of an agreement for 
reference to arbitration ? And give the reason for your answer. 

A. — It will not ; deeming it against public policy to exclude any person 
from tie appropriate tribunals : (St. I3q. § 1457 ; Sm. Man. sect. 440 ; 
Cooh V. Cook, L. Eep. 4 Eq. 77 ; Horton v. Soyer, 33 L. T. Eep. 287 ; 
Pickering v. Capetown Railway, 13 ih,, N. S. 570.) 

Q , — Under what circumstances will the court enforce the specific per- 
formance of an award, and when will the court grant relief against an 
award ? 

A . — The courts of equity will decree specific parformance of an award 
in all cases where the thing ordered to be performed is such as would be 
enforced if the same were by agreement amongst the parties. Thus an 
action will be for specific performance where anything is awarded to be 
done in specie, as the conveyance of land or the like : {Hall v. Hardy, 
3 P. Wms. 190), unless there be uncertainty in the award : {Hoperoft v* 
Hickman, 2 S. &; S. 130.) But an action will not lie to compel the execu- 
tion of an award for the payment of money ; the proper remedy in such 
case is either by action or attachment on the award ; (3 P, Wms. 190 n. 
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Nor will tlie court grant specific perform when a long time has elapsed 
without any attempt to enforce the award : {Eads v. Williams, 24 L. J. (>h. 
531.) As to when the court will set aside an award : (see ante, p. 157, 
412.) 

Q. — How far will the court enforce the specific performance of an 
agreement to enter into partnership, or give damages for the breach 
of it? 

A, — The court will not as a rule enforce specific performance of such an 
agreement, nor give damages for the breach of it. But if the parties had 
agreed to execute some formal instrument altering their position at law, and 
creating a partnership between them, the court, formerly for the purpose 
of putting the parties into the legal position agreed upon, would decree 
the execution of the instrument, though the partnership might be imme- 
diately dissolved : (Lind. Part. 947, 948, 2nd edit.) 

Q. — Will the court, under any and what circumstances, enforce specific 
performance for sale of a goodwill ? 

A. — The court will not enforce specific performance of a contract for 
the sale of a goodwill only ; but where the goodwill is altogether or prin- 
cipally annexed to premises, a contract for the sale of the goodwill and 
premises may be enforced : (Fry on Spec. Perf. 17.) 

Q. — In what cases will the court enforce specific performance of the 
sale or purchase of an estate when the price is agreed to be fixed by the 
arbitration of third persons ? 

A . — When the arbitrators act with fairness and impartiality, and fix the 
price, then and not till then, the contract being complete, the court will 
order specific performance thereof : (St. Eq. §§ 1458. 1459 ; Bug. Cone. V. 
203 ; Sm. Man. sect. 441.) 

Q . — When the consideration in a contract for a purchase is an annuity 
for the life of a vendor, and he dies before completion, will the court 
enforce it ? 

A. — Yes ; for equity looks upon that as done which is agreed to be done 
(Bug. Cone. V. 209 ; Ld. Bt. Leonards’ Handy Book, 47, Gth edit.) ; and 
the death of the vendor is not an unforeseen occurrence, so as to entitle 
equity to give relief under the head of accident : (St. Eq. § 104.) 

y. — A. agrees to purchase of B. an annuity on the life of 0., 0. dies 
the day after the contract ; can B. enforce payment of the purchase money ? 
Could he have done so had C. died the day before the contract ? Q-ive the 
reasons for your answer. 

A. — The court will enforce specific performance in the first case, because 
damages would not<}ompensate, and the accident is not unavoidable. But 
not where the subject-matter of the contract did not exist at the time the 
contract was made : (Tud. L. C. Eq. 717, 3rd edit. ; Bug. Cone. V. 209.) 

Q. — If A. contracts to sell land to B., and upon investigation of the title 
it is found doubtful, can B. compel A. to complete the sale, either with or 
without giving an indemnity ? 

A , — It appears now settled that the court can neither compel a pur- 
chaser to take an indemnity nor a vendor to give it, in the absence of a 
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contract to that effect ; but the purchaser may take the estate without any 
indemnity if he chooses : (Sug. Cone. V. 215, 277, 278, &c.) 

Q . — If A. brings ejectment against the lessee at the expiration of the 
lease, and the lessee desires to set up a contract by A. to sell him the fee 
simple in the property comprised in the lease, in what manner can thd 
lessee obtain the benefit of such contract, and in what division of the court 
ought the action to be tried ? 

A. — The courts have power to grant to any defendant in respect of any 
equitable estate or right all such relief against any plaintiff or plaintiffs as 
such defendant shall have properly claimed by his pleadine : (sect. 24, 
sub-s. 3, 1873 Act.) 

If the writ is not issued in the Chancery Division the defendant should 
apply to have it transferred there under ()rd. LI., as specific performance 
relating to land or leaseholds is reserved to that division by sect. 34 of the 
1873 Act. 

Q. — ^Which of the following contracts can be enforced by a bill for 
specific performance, and to what extent ? Give your reason in each case. 

(1) An agreement to play Hamlet for three weeks at a certain theatre. 

(2) An agreement to paint a staircase in fresco. 

(3) An agreement to supply an asylum with meat. 

(4) An agreement not to foul a stream. 

A . — The fourth agreement, being an agreement not to do a certain 
action, the court will by injunction enforce its performance ; in the earlier 
agreements the court will not, because it cannot secure their performance : 
(see Lundey v. Wagner, 1 De G. M. & G. 644.) 

>. — ^Will the court enforce a voluntary contract in the nature of a 
settlement ? 

A . — No ; not a voluntary contract, though it is in the nature of a settle- 
ment, and made in favour of a wife and children : (Ellison v. Ellison, 1 
L. 0. Eq. 199, 2nd edit.) But if the contract is completed by conveyance, 
and no act remains to be done to give full effect to the title, equity will 
then enforce it, or rather uphold it against the settlor, although it be 
merely voluntary : (Ib, Dickinson v. Burrell, 13 L. T. Eep. N. S. 660 ; 
Sm. Man. sect. 421.) 

Q. — A man frequently promises by letters addressed to his illegitimate 
daughter that he will provide for her in a specified manner. He dies 
without doing so. How would you advise the daughter as to her position 
and course of action ? 

A. — The promises contained in the letters being purely voluntary could 
not be enforced. It would be better therefore to advise the daughter not 
to attempt litigation, or rely upon hopes of obtaining anything from the 
estate of her deceased father. 

Q. — ^What is a meritorious consideration, and will it support a contract 
in equity ? 

A. — ^A meritorious consideration is one which does not consist of money 
payment, but arises from natural love and affection, as for an already 
taken wife, It is now settled that a meritorious consideration will not 
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support a contract in equity : (Sm. Man. sup, ; Ellison v. Ellison^ sup. ; 
Dickinson v. Burrell, sup.) 

Q. — A. makes a voluntary settlement of liis estate and then enters into 
an agreement for value to sell it ; will equity compel specific performance 
-of the agreement ? 

A . — Yes, at the suit of the purchaser ; but not at that of the vendor : 
{Sm. Man. sect. 421 ; but see hereon Towneiid v. Toker, 14 L. T. Eep. 
N. S. 513.) 

Q. — ^Will equity in any, and what, cases compel a purchaser to accept 
an equitable title without a conveyance of the legal estate ? 

A. — Yes, when the legal estate is outstanding without any claim of 
interest by the person in whom it is vested ; or when the estate is sold under 
a judgment of the court ; and if the legal estate appears to be outstand- 
ing, and cannot be got in, yet if from surrounding circumstances law would 
presume a reconveyance, the purchaser will be compelled to take the title, 
but not otherwise : (Sug. Cone. V. 287, 289.) 

Q. — If an owner of freeholds has only an equitable and not the legal 
estate in them, and enters into a contract for sale, is he liable to an action 
for specific performance ? 

A, — If he is able to obtain a conveyance of the legal estate, equity will 
compel him to do so, and decree specific performance. And see preceding 
answer. 

Q . — ^In the absence of express contract can a vendor of leaseholds com- 
pel specific performance without producing the lessor’s title ? State the 
reasons on which you rest your opinion. 

A. — He can now do so, when the lease is derived from the freeholder, 
^s 37 & 38 Viet. c. 78, s. 2, provides that on a contract for sale of lease- 
holds the intended assignee shall not be entitled to require production of 
the freeholder’s title. In sales after 31st December, 1881, he can also do 
so in case of a sub-lease (44 & 45 Viet. c. 41, s. 3 . ) 

Q. — A., being a solicitor, agrees to sell his business as such solicitor 
to B. ; is, or is not, this such an agreement as the court will enforce ? 
And give the reason for your answer. 

A. — In the case of Bozen v. Farloiv (1 Meiiv. 459), specific performance 
of an agreement to purchase the business of an attorney was refused at the 
instance of the vendor ; there being no express stipulation by which the 
•court might be enabled to carry it into effect on his part, in return for 
the defendant’s purchase money; (see Gold. Eq. 177-179, 4th edit.) But 
ijuch an agreement would be enforced if it contained an agreement to 
assign the business jlremises, and not to practise within a reasonable dis- 
tance : (see Fry on Spec. Perf. p. 18.) 

Q. — A writ is issued on the 25th April, 1876, for specific performance 
of a contract for sale of land, and served on the same day. If no 
extension of time be granted to either plaintiff or defendant, within what 
periods must the following steps in the action be taken, viz. ; entry of 
appearance — delivery of statement ©f claim — of defence — of joinder of 
issue in reply, and notice of trial ? 
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A, — Entry of appearance within eight days (Ord. XII.^ r. 15)— 
Delivery of statement of claim within six weeks from appearance (Ord. 
XXI., r. 1) — Statement of defence within eight days after statement of 
claim, or if no statement of claim is required within eight days after 
appearance (Ord. XII., r. 2) — Joinder of issue in reply within three 
weeks after stateliaent of defence (Ord. XXIV., r. 1) — ^Notice of trial 
should be given within six weeks after close of pleadings by plaintiff — if 
this is not done defendant may do so, or may move to dismiss : (Ord. 
XXXIV., r. 4.) 

Q . — If the only question in an action is the title to land, can the court 
dispose of it by any, and what, interlocutory proceeding ? 

A . — In such case the action need not be brought to trial, but the 
court, on special motion, will direct an inquiry thereon : (Ayck. Pr. 259, 
9th edit. ; and see Ord. XXXIII.) (a) 

Q. — State the proceedings that the plaintiff’s solicitor must in such case 
take to prosecute his client’s case to a final result. 

A . — The order is drawn up, passed and entered in the usual way, and a 
copy thereof, with the abstract of title and written objections thereto, left 
at chambers. A summons to proceed is then issued and served, and the 
title laid before one of the conveyancing counsel of the court, to advise, 
and upon this being done the chief clerk makes his certificate, which is 
approved and filed. If the title is good the plaintiff moves the court that 
the defendant pay the purchase money : (Ayck. Pr. 259, 260, 529, &c., 
9th edit.) 

Q. — In an action for specific performance of a contract for the sale of an 
estate, is it competent to either the vendor or the purchaser to obtain a 
reference as to the title, or can this be done by one only, and which, of 
such contracting parties ? • 

A. — Formerly this could not be done by the defendant {Reed v. The 
J>on Pedro, , ^Huukj Co., 9 L. T. Kep. N. S. 132 L.JJ.); but either 
party could now apply under Ord. XXXIII. 

Q. — In an action for specific performance of an agreement, is the 
plaintiff bound by the title as shown by him at the time of issuing his 
writ ? 

A. — ^No ; the vendor has the opportunity of making out a better title 
upon the inquiry ; and if he can show a good title at any time before the 
certificate, it will entitle him to judgment ; and even after the certificate, 
if he can satisfy the court that he can make a good title by clearing up 
the objections certified, the court will give judgment in his favour: (Ayck. 
Pr. 259, 260, 9th edit.) ^ 

Q. — In an action by a vendor for specific performance, the chief clerk 
certifies that a good title cannot be made. What will be the order on 
further consideration ? 

A. — An order for the plaintiff to pay the defendant’s costs and to return 
his deposit with interest; and, on this being done, the action to be 

{a) The court or judge may at any stage of the proceedings in a cause* or matter 
direct any necessary inquiries or accounts to be made or taken. 
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dismissed. Tlie defendant may also, if he requires it, have a declaration 
that his deposit, interest, and costs are a lien on the estate, with liberty to 
apply in chambers to give effect to such lien : (Turner v. Marriott 3 Eo 
744.) 

Q . — When will letters operate as a binding agreement for the sale and 
purchase of an estate ? 

A , — When they contain the particulars necessary to form a contract, 
as a description of the property sold, the price, &;c. There must also be 
an offer on the one side and an acceptance on the other, without intro- 
ducing any new stipulation or any exception ; if the letters amount merely 
to a treaty, neither party can enforce them : (see Sug. Con. V. HO, 84 ; 
Kennedy v. Lee, 3 Mer. 441.) 

(1. — A. writes to B., offering him e5000/. for the purchase of his (B.’s) 
freehold house in Berkeley-square. B. writes to A. in answer accepting 
the offer, and adding that he will instruct his solicitors to prepare an 
agreement. A. and B. differ afterwards upon the details of the intended 
agreement, and none is signed. Can specific performance be enforced at 
the suit of A. or B., or both ? 

A.— It can be enforced at the suit of either party, as there is a 
complete agreement by the letters ; and the sending them to a solicitor 
to prepare a formal agreement does not alter the rights of the parties : 
i^Fowle V. Freeman, 9 Ves. Jun. 3(51.) (a" 

<1 , — By what course of proceeding is A.’s or B.’s remedy to be enforced, 
according to the present practice, if it lies ? 

A. — A. or B. should issue a writ in the Chancery Division for specific 
performance of the contract : (see Ayck. Pr. 2 58, 9th edit.) 

il . — Your client buys an estate ; on the investigation of the title it 
appears that the vendor cannot make a good title to a small field detached 
from the rest of the property, and not of any material consequence to your 
client, who, however, wishes to be off his bargain ; will the court compel 
him to fulfil his contract, and upon what terms ? 

A. — Yes, upon the terms of his making the purchaser compensation 
for the field. The question in such cases always is, whether the part to 
which a title cannot be made is material to the possession and enjoyment 
of the rest of the estate:’' (see Hughes' Conv, 14(J, 141; Sug. Cone. 
V. 221, 225.) 

Q. — On what principle does equity act when it compels a purchaser to 
perform a contract taking an abatement of price ? 

A . — The principle is that the purchaser gets substantially the property 
for which he contracted, and that possession of the part to which tho 
vendor cannot make a title is not material to the enjoyment of the whole : 
(see 8m. Man. 13th edit., Chap. VIII.) 


(a) In the late case of Ridgway v. Wharton (6 H. L. Caa. 238), quoted in some 
earlier editions, plaintiff's bill for specific performance "was dismissed on the grounds 
that the agent had not authority to bind the principal, and that there was no sufficient 
agreement between the parties, but Fowle v. Freeman was in this case expressly 
approved of by the Lord Chancellor and other judges. 
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Q. — If a purchaser of freeholds has notice of an equitable claim, ard 
sells to a person who has not notice, is the latter purchaser affected with 
the first purchaser’s notice ? 

A. — He is not : {Harrison v. Forthy Free. Ch. 51 ; 2 L. 0. Eq. 42 ; 
Sm. Man. sect. 191.) 

Q. — What is the effect of a resale by a purchaser of freeholds, who 
lias no notice of an equitable claim, to a person who has notice, can either 
party enforce specific performance against the other ? 

A. — The second purchaser, though he had notice of the equitable claim, 
will hold the property free from it ; for otherwise an innocent purchaser 
might be unable to sell his estate : (Sm. Man. sect. 191 ; Harrison v. Forthy 
vhi snp. ; Loxvther v. Cnrltony 2 Atk. 242.) Either party can enforce 
specific performance. 

Q . — On the offer of the late East Indian Loan, A. tendered, in writing, 
to take 100,00(>Z. at 102 per cent, and the Company, in writing, accepted 
the tender, but A. refused to complete the bargain : will the court 
enforce the fulfilment of the contract ? State the reason for your 
answer. 

A, — The court would not enforce the specific performance of this 
contract against A., because damages would amount to a compensation : 
(St. Eq. §§ 717, 718, Sm. Man. sect. 404 ; Cuddee v. Mutter, 1 L. 0. Eq. 
fi40, 2nd edit. 

Q. — Will the court decree the specific pei-formance of a covenant to 
invest money in lands, and to settle them in a particular manner ? 

A. — Yes, if there is a valuable consideration for the covenant. And if 
a man covenants to purchase and settle lands, and afterwards accordingly 
purchases lands of equal or greater value, they will be held to have been 
purchased with an intent to perform the covenant: (see Sug. Cone. V. 561 ; 
Wilcocl's V. Wilcocks, 2 L. 0. Eq., 345, 2nd edit. ; Blandy v. Widmore, ih, 
•347, and notes.) 

Q. — An agreement for sale of a reversion provides that the purchaser 
shall take the vendor’s title as it stands — that the purchase shall be com- 
pleted on a fixed day, and that time shall be of the essence of the contract. 
What is the effect of the last provision ? 

A. — That if the purchase be not completed on the day fixed, it may be 
treated as abandoned, if proper diligence has been used, &c. But if the 
purchase is proceeded with, it is a waiver of the right to avoid the con- 
tract : (see St. Eq. § 716.) 

Q. — Give some instances of cases in which time is deemed of the essence' 
of a contract. 

A, — Time is of the essence of the contract in cases of^sales of mines and 
leaseholds, and it would appear also on the sale of a reversion or next pre- 
sentation to a living: {Hudson v. Temple, 3 L. T. Eep. N. S. 495, 497, 
M.E. and see Law Times, May 4, 1861, p. 320. And as to time being of 
the essence of the contract, see sect. 25, r. 7, of the Judicature Act, 1873, 
mite.) 

Q. — What effect has the Supreme Court of Judicature Act, 1873, upon 
stipulations as to time in contracts ? 
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-4.— That stipulations as to time in contracts which would not before 
the passing of the Act have been deemed to be of the essence of the con- 
tract in a court of equity, shall receive in all courts the same construction 
as they would have previously done in a court of equity; (1873 Act, s. 
26, r. 7.) 

Q. — How far is the maxim caveat emptor carried by the court for 
specific performance ? Does it warrant misrepresentation or artifice in a 
vendor to procure a contract ? State the principles upon which the court 
proceeds. 

A. — This maxim applies if the defects in the estate be patent ; if there 
be no fraud, misrepresentation, concealment, or artifice to* disguise the 
thing sold the purchaser can have no relief. Thus, where a meadow was 
sold to the owner of a house and ground adjoining without any notice of 
a footway round it, and also one across it, which of course lessens its 
value, specific performance was decreed with costs, as it was not a latent 
defect ; had the purchaser used ordinary caution he would have discovered 
the easement : (see Sug. Cone. V. 288, &c.) 

Q* — A. supposing he has right to enter into a written agreement 
for sale of an estate to B. which estate belongs to 0., will B. in an action 
for specific performance against A. and 0. bo entitled to a judgment ? 

A. — B. will not be entitled to a decree for specific performance against 
A. and C. (St. Eq. § 1048, note), unless 0. knew of the sale, and did not 
forbid it, and thereby B. was induced to become the purchaser under the 
supposition that the title was good : (/^., § 385.) 

Q. — Define champerty and maintenance respectively, and state some of 
the cases in which exception is made to the general rule against cham- 
perty and maintenance. 

A. — Champerty (campi partitio) is a bargain between a plaintiff or 
defendant in a cause, and another person who has no interest in the subject 
in dispute, to divide the property {cainpum partiri) sued for between them 
if they prevail at law, in consideration of the other person carrying on the 
suit at his own expense. Maintenance is properly an officious inter- 
meddling in a suit which in no way belongs to one, by maintaining or 
assisting either party with money or otherwise to prosecute or deffend it. 
Exceptions are made, however, to the rule against champerty and main- 
tenance in the case of father and son, or of the husband of an heiress, or of 
a master and servant, or the like : (Sm. Man. sect. 430.) 

Q. — What amounts to an equitable assignment ? 

A. — Anything written, said, or done for consideration, to place a chose 
in action or fund but of the control of the owner, and appropriate it in 
favour of another person, amounts to an equitable assignment. To perfect 
his title the assignee should immediately give notice of the assignment 
to the debtor or holder of the fund : (St. Eq. § 1047 ; Sm. Man. sect. 
435.) 

Q. — If A. assigns to B. a policy on his own life for a valuable consi- 
deration and subsequently assigns the same policy to 0. also for a 
valuable consideration, and B. and 0. both give notice of their respective 
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assignments to the assurance office, but O/s notice is served on tlie 
office before B/s notice, what will be the relative legal position of B. and 
0. ? (a) 

A. — 0. will, if he had no notice of B/s assignment, have priority over 
B. ; for the policy is a c/iose in action which, in order that a complete title 
may be acquired by assignment, requires notice to be given to the debtor 
or holder of the fund ; and he who gives notice to him first has priority : 
{The Consolidated Insurance Company v. Riley, I L. T. Rep. N. S. 209 ; 
St. Eq. § 1047 ; Sm. Man. sect. 436.) 

— ^Ts the assignee of a chose in action bound by all the equities to 
which it was liable in the hands of the assignor, and why ? 

A. — He is so bound even without notice, unless the chose in action be a 
bill of exchange or promissory note, for the assignor cannot confer a 
better title than he himself had : {Row v. Dawson, 2 L. C. Eq. 736, 
in notis, 3rd edit.; Sm. Man. sect. 439 ; see 1873 Act, s. 25, sub-s. 6.) 

Q. — In what cases can a writ be issued for the delivery up of specific 
chattels to the owners ? 

A , — In those cases only where the chattel is of such a nature that the 
loss could not be fully compensated for by damages. As where the chattel 
is a family relic or heirloom, such as a horn by which a tenure is held, or 
an altar-piece : {Pnsey v. Pnsey, 1 L. 0. Eq. 654, 2nd edit. ; Duke of 
Somerset v. Cookson, ih., 655.) 


ACCOUNT. 

Question. — State some of the cases in which a bill in equity for an 
account laid. 

Answer. — A bill in equity for an account laid between trustee and 
cestui (pae trust ; in partnership transactions ; by principals against their 
factors and agents : and by mortgagors against mortgagees who had been 
in possession ; (Gold. Eq. 82 et seq., 4th edit.) 

Q. — In an action for an account is it competent for the court to direct 
that tile books in which the accounts required to be taken have been kept, 
shall to any, and to what, extent be deemed evidence of the truth of the 
matters therein contained ? 

A. — Yes, the court may direct that such books be taken primd facie 
evidence of the truth of the matters therein contained, with liberty to the 
parties interested to take such objections thereto as they may be advised : 
(15 & 16 Viet. c. 86, s. 54 ; Hal. Suit. 75.) 

Q. — ^In what manner, and under what circumstances, can an order 
be obtained summarily for an account of a partnership, executorship, or 
trust ? 

A, — The order may be made at any time after default of appearance to 
a summons specially indorsed and claiming such account or after appear- 

(a) Also asked thus : By what means may a subsequent incumbrancer of a chose in 
action gain priority over a prior incumbrancer ? 
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ance, unless the defendant satisfy the court that there is some preliminary 
question to be tried. The application must be supported by affidavit, 
stating the grounds of plaintiff’s claim to the account : (Or. V. r* 1, 2.) 

Q. — If an account be settled between parties, and signed, will the 
court open the account generally or partially, and, if so, upon what 
principle ? 

A. — Generally, where an account has been settled, the rule is only to 
give liberty to surcharge and falsify the account where errors of fact or 
law are shown in the account, and not to open the account generally, 
unless fraud is alleged, or the account is between trustee and cestui qne 
trust. For equity discourages laches : (St. Eq. § 527 ; Sm. Man. sect. 
459.) 

Q. — Distinguish between the effect of opening the accounts, and that of 
giving liberty to surcharge and falsify. 

A. — Where an account is opened generally, the onus of proof is thrown 
on the party bringing it in, in the other case the account is deemed correct 
until proved the contrary. 

Q. — When is leave given to surcharge and falsify accounts ? 

A. — ^In proceedings for an account, if the defence is that there has been 
an account stated, the court will not interfere, unless on the ground of 
mistake, accident, fraud, or undue advantage, by which the account 
stated is in truth vitiated, and the balance incorrectly fixed. In such 
cases the court will in some cases direct the whole account to be opened 
and taken de novo,'' but when the mistake or inaccuracy is not shown 
to affect or stain all the items of the transactions, the court will allow 
the account to stand with liberty to the plaintiff to surcharge and falsify 
it. The showing an omission for which credit ought to be given is a 
surcharge, the proving an item to be wrongly inserted is a falsification : 
(Snell, 5th edit. 510.) 

Q. — ^Was there any, and what, advantage in the proceedings of a court 
of equity over those of a court of common law in questions of account ? 

A. — The proceedings in an action of account being difficult, dilatory, 
and expensive, it was seldom used, especially if the demand were of con- 
sequence, and the matter of an intricate nature ; for in such cases it was 
more advisable to resort to a court of equity, where matters of account 
were more commodiously adjusted, and determined more advantageously 
for both parties : (St. Eq. § 443 ; Sm, Man. tit. 3, ch. 1.) 

Q. — ^What is the law as to appropriation of payments ? 

A. — See answer, ante, p. 29 : (Sm. Man. sup.) 


ADMINISTEATION. 

Question . — What protection did a court of equity afford to creditors of 
persons deceased ? 

Answer . — The protection acquired by creditors, through the aid of a 
court of equity, was the payment of their debts, the marshalling of assets 
and securities, and the equal administration of the deceased’s estate : (see 
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St. Eq. §§ 552, 554, 558, 633, &c.) The Chancery Division retains this 
exclusive jurisdiction : (1873 Act, s. 34, sub-s. 3.) 

Q. — ^Would a court of equity under any, and what, circumstances restrain 
a creditor from proceeding at law who was not a party to a suit ; and 
how ? 

A. — Yes; as soon as a decree to account was made in a creditor’s suit 
for the administration of assets, equity would, if the executor admitted 
assets (see Lawton v. Lawton^ 3 L. T. Bep. N. S. 205), restrain a creditor, 
by injunction, from proceeding at law : (Sm. Man. sect. 468.) Unless,, 
indeed, the creditor had obtained judgment before decree, which he might 
execute : (see Fowler v. Hoherts, 2 L. T. Eep. N. S. 368.) This right of 
restraining by injunction is now abolished, but application to stay the pro- 
ceedings should be made to the division of the High Court in which the 
proceedings are taken : (1873 Act, s. 24 ; sub-s. 5.) 

Q. — In what respect is an administration summons less effectual than 
an action for the administration of the estate and effects of a deceased 
person ? 

A. — A summons is only applicable to simple cases. It cannot be used 
when there is a question of construction upon a will ; or a contest likely 
to arise on difficult questions, or when it is wished to charge the executor 
with wilful default, or a discovery is sought. And real estate can only be 
administered by summons when all the real estate is devised to trustees 
empowered to sell and give receipts. In all these cases full relief can only 
be had by action : (Evans’ Oh. Pr. 38; Sm. Pr. 957. 7th edit.) 

Q . — State the several proceedings which may be adopted by a creditor 
who finds it necessary to resort to equity to enforce the payment of a debt 
due from his deceased debtor. 

A. — A creditor may enforce payment of his debt, and have the estate of 
his deceased debtor administered in equity either by issuing a writ or 
taking out an administration summons in the Chancery Division for such 
purpose: (Sm, Man. sect. 468 ; and see further infra, et post, tit. ‘^Mis- 
cellaneous Proceedings.”) 

Q. — By what summary process can a legatee or creditor, or next of 
kin of a deceased person, procure the administration of his personal 
estate ? (a) 

A. — Any such person may obtain a summons from a Chancery judge at 
chambers requiiing the executor or administrator to attend before him at 
chambers, to show cause why an order for the administration of the 
personal estate of the deceased should not be granted ; and if the order is 
granted it has the effect of a judgment made on the, hearing of a cause : 
(15 & 16 Viet, c. 86, s. 45 ; and see also 23 & 24 Viet. c. 38, s. 14, et 
infra.) 

Q* — ^In what way and in what case can a person claiming to be a 
creditor, or interested under a will, procure the administration of the real 
estate ? 


(a) Also asked thus : Who are the persons entitled under the 16 & 16 Viet. c. 86, 
B. 45, to obtain an administration summons ? 
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A , — These persons may in like manner, by summons at chambers, obtain 
an order for the administration of the real estate of a deceased person, 
where the whole of such real estate is by devise vested in trustees em- 
powered by the will to sell such real estate, and give receipts for the rents 
and profits, and the produce of the sale thereof : (sect. 47 ; Ayck. Pr. 550, 
9th edit.) 

Q.— Can a creditor issue a writ on behalf of himself and all other the 
creditors of the testator for the administration of his estate against the 
executors before the will has been proved ? 

A. — Yes ; if the executors have elected to administer ; for the rights 
of the creditors are not to be impeached by the delay of the executors : 
(Wms. Exors. 219, 3rd edit.) But probate must be obtained before judg- 
ment : (Seton on Decrees, 46, 2nd edit.) 

Q . — Write out the title of the proceedings and the indorsements on 
the writ in an action by A. B., a creditor, to administer the real and personal 
estate of X. Y., who died intestate, C. D. being his administrator and E. F. 
his heir-at-law. 

A . — In the High Court of Justice. — Chancery Division. 

V.-C. or Mr. Justice 

In the matter of the estate of X. Y., deceased. 

Between A. B., on behalf of himself and all other 
creditors of X. Y., deceased, who shall 
come in and contribute to the costs of 
this action ..... Plaintiff, 
and 

C. D. and E. F. . . . . . Defendants. 

The Plaintiff’s claim is for the administration of the real and personal 
estate of X. Y., formerly of, &c., deceased, and for a receiver of the 
personal estate and the rents and profits of the real estate of the said 
X. Y., and for such further and other relief as the nature of the case may 
require. 

The Plaintiff sues as a creditor of the said X. Y. 

The Defendant 0. D. is sued as the administrator of the said X. Y., 
deceased, and the Defendant E. F. as the heir-at-law of such deceased. 

Q. — In partnership and administration actions, what advantage, as 
regards subsequent proceedings, is gained by indorsing the writ of 
summons with a claim that an account bo taken ? 

A. — That, in default of appearance (after affidavit of service), or after 
appearance, unless the defendant satisfies the court that there is some pre- 
liminary question to be*tried, an order will be made for the account, with 
all directions formerly usual in the Court of Chancery in similar cases ; 
(MT. & E. Prac. p. 141.) 

Q, — A creditor sues for administration of the estate of a deceased 
person. The executors or administrators admit assets. What will be the 
form of the judgment ? 

A , — ^If the executor or administrator admits assets, the judgment will 
be, not for an administration of the deceased’s estate, but for payment of 
the creditor’s debts and costs ; (Haynes, p. 113, 3rd edit.) 


a a 
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Q . — A debtor dies insolvent, leaving assets. His executors refuse to 
prove his will. What steps should be taken in the interests of the 
creditors to enforce the due administration of the estate ? 

A . — The executors and residuary legatee (if any) should be cited in the 
Probate Division, to take probate ; and if they refuse to do so, administra- 
tion with the will annexed will be granted to the creditor : (see generally 
Ooote’s Probate Pract. p. 60 et seq., 5th edit.) 

— State the cases in which it is advisable to administer the estate of 
a deceased person under a judgment of the court, and the effect of a 
judgment for that purpose with reference to these cases. 

A , — It is advisable to do so in all cases of doubt, or where it is appre- 
hended that certain creditors will obtain priority or harass the executors 
by litigation. So, where equitable assets are to be administered, or the 
assets require marshalling. When a judgment is made in the cause, the 
creditors are all creditors on equality, and an order may be obtained 
staying proceedings in any other division ; such order must be obtained in 
such other division : (see No. LXXXVI, Bitt. Prac. Cas. ; St. Eq. § 549 ; 
Sm, Man. sect. 467, &c. ; and see the 22 & 23 Viet. c. 35, s. 30, et ante, 
p. 435.) 

Q. — Give an outline of the ordinary proceedings in an action by 
executors for administration of their testator’s estate. 

A. — In case of real estate, writ in the Chancery Division of the High 
Court. Service. Appearance. Statement of Claim. Statement of 
Defence. Replication. Interrogatories where necessary. Notice of trial. 
Evidence viva voce at the hearing. Judgment directing the usual accounts 
and inquiries to be taken at chambers. Summons to proceed thereon. 
Chief clerk’s certificate. Setting down for hearing on further considera- 
tion. Final judgment thereon, directing taxation of costs, payment of 
creditors, and distribution of the estate. 

Q. — ^May an executor issue a writ before he has obtained probate ? And 
if so, in what stage of the action must he obtain it ? 

A. — He may do so ; but he must obtain it before judgment : (Seton on 
Decrees, 46, 2nd edit.) 

Q. — How, and within what time, may executors or administrators 
obtain protection respecting the debts and liabilities of a deceased person, 
under the 13 & 14 Viet. o. 35, s. 19, and the 23 & 24 Viet. c. 38, s. 14 ? 

A. — By the joint operation of these Acts the Chancery Division of the 
High Court, upon motion or petition of course, (a) or a judge at 
chambers on summons, may order that an account of the debts and 
liabilities affecting the personal estate of a deceased person be taken ; and 
such order may be now made immediately or at any time after probate or 
letters of administration have been granted. After the order is made 
on the application of the executors or administrators, proceedings in 
other divisions may be stayed until the account is taken. Notices for 
creditors to come in and prove their claims, in pursuance of this order, 


(a) But it has been held that the petition must be set down in the regular way 
notwithstanding the words of the Act : {Re Dixon, 6 L. T. Rep. N. S. 643.) 
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have the same effect as notices by executors, &c., under the 22 & 23 Viet, 
c, 35, s. 29 : (Evans’ Oh. Pr. 4i.) 

Q. — Explain the difference between legal and equitable assets, and state 
how each are administered amongst creditors. 

A. — ^Legal assets are property which creditors might formerly make 
available in a court of law for the payment of debts, having devolved 
upon the executor or administrator by virtue of his office. Equitable 
assets are property which creditors could formerly only make available in 
a court of equity for payment of debts simply by virtue of an express dis- 
position of the property, which must have been carried into effect by a 
court of equity. Legal assets, even in equity, were (subject to the 32 & 33 
Viet. c. 4G) administered according to their legal priorities, (a) But 
equity assets, with the exception of antecedent liens and charges in 
rein^ were administered 'pai'i pasm, without regard to the priority of 
debts: (Sm. Man. sect. 471 ; Silky. Prime, 2 L. C. Eq. 88, in notes, 
2nd edit.) 

Q. — ^What is the order in which, under a judgment, assets of various 
descriptions are administered for the payment of debts ? 

A. — 1. The general personal estate. 2. Any estate particularly devised 
simply for the payment of debts. 3. Estates descended. 4. Estates 
devised to particular devisees, but charged with the payment of debts. 
5. General legacies. 6. Eesiduary devises and specific legacies and 
devises. 7. Property over which a testator has a general power and 
appoints by will. 8. Paraphernalia of widow : (Sm. Man. sect. 475 ; 
Silk V. Prime, 2 L. 0. Eq. 102, in notes, 2nd edit. ; Snell, Eq. 269, 4th 
edit.' 

Q . — ^What are the general rules under which the assets of a deceased 
intestate are administered with reference to the following classes of assets, 
\jz., pure personalty, leaseholds, realty in mortgage, and realty not mort- 
gaged ? 

A. — The pure personalty and the leaseholds are equally liable to the 
payment of debts. The real estate and realty in mortgage (after satis- 
fying the mortgage debts) are applicable to the payment of debts, but 
not till the personal estate has been exhausted. If the realty in mortgage 
is not sufficient to discharge the incumbrance, the personalty is liable to 
make up the deficiency : (Sm. Man. sect. 475 ; 17 & 18 Viet. c. 113.) 

Q. — The same question with reference to the following classes of 

(a) When the assets are legal, debts are paid in the following order : 1. Reasonable 
funeral and testamentary expenses. 2. Debts of record due to the Crown. 3. Debts 
due to the Post-ofl5ce up to 6/., or from the deceased as overseer. 4. Debts due on 
registered judgments and decrees. 5. Debts due on recognisances. 6. Specialty 
debts, arrears of rents and debts cn simple contracts : (Matt. Exors. 157-168, 2nd 
edit. ; 32 & 33 Viet. c. 46.) 

(5) But although the personal estate is the primary fund for the payment of debts, 
still it may be exonerated either by express words or a plain intention of the testator, 
or where the debt, charge, or incumbrance is in its own nature real, or be a mort- 
gage debt. Also, where the debt was contracted, not by the person who died last 
seised or entitled, but some other person from whom he took it by descent, or 
from whom he purchased it, or from whom his vendor derived it; (see St. Eq. 
§§ 671-576, 1003 ; Ancaster v. Mayer, 1 L. C. Eq. 505, 2nd edit.) 

G U 2 
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persons, viz., simple contract creditors, Crown creditors, judgment credi- 
tors, landlords, specialty creditors, mortgage creditors, next of kin, and 
heir-at-law ? 

A, — As to equitable assets, see supra; as to legal assets, the creditors 
will rank in the following order : 1. The Crown by record or specialty. 
2. Judgment creditors (but these, under 23 & 24 Viet, c, 38, must be 
registered or re-registered within five years before the death). 3. Simple 
contract creditors, landlords (subject to their right of distress), and 
specialty creditors (32 <fe 33 Viet. c. 46). The mortgage creditors are of 
course entitled to realise their securities, and will rank as specialty 
creditors for any deficiency. The next of kin must abate before the 
heir-at-law except with respect to mortgage debts coming within the 
17 & 18 Viet. c. 113. 

Q. — ^Where an executor finds that he has not sufticient funds from the 
estate to satisfy all the creditors, may he pay any one creditor or class of 
creditors in preference to others ? Does the circumstance of any creditor 
having issued a writ for administration of the estate make any difference ? 
And does the Judicature Act contain any, and what, provision with 
reference to the administration of the estate of deceased persons ? 

A , — With respect to legal assets, the executor must pay the different 
classes of creditors according to their priorities, but he may pay any 
one creditor of a class in preference to others of that class, and specialty 
and simple contract creditors now rank together : (32 & 33 Viet. c. 46.) 
The mere issuing a writ for administration will not prevent the executor 
pving priority to a creditor who sues him and obtains judgment before 
judgment is actually obtained in the first action : (see Matt. Exors., 2nd 
edit., p. 172.) 

By sect. 10 of the 1875 Act, with regard to the administration by the 
court of the assets of any person dying after the commencement of the 
Act, and whose estate is insufficient to pay his debts and liabilities, the 
rule in bankruptcy as to administration is to apply, so far as regards proof 
of debts and valuation of annuities and liabilities. 

Q* — Prior to the Judicature Act the rule that prevailed in Chancery as 
to the rights of secured and unsecured creditors in the administration of 
the estate of a deceased person whose assets were insufficient for payment 
of his debts in full, was different from the rule in bankruptcy. In what 
respect did these rules differ? and which rule is in future to be adopted in 
administering the assets of a deceased insolvent ? 

A, — ^Formerly in Chancery the secured creditor could prove for the 
whole amount of his debt, whilst in bankruptcy he must either realise his 
security, or value it and prove for the balance only., By sect. 10 of the 
1875 Act, the rule in bankruptcy is now to prevail. 

Q. — A person dies indebted to a company, registered under the Com- 
|»nies Act, 1862, for calls upon shares held by him. In the administra- 
tion of his assets, has the company any priority over any, and which, of 
his other debts ? 

A. — The claim for calls is, by the Joint-Stock Companies Aob of 1862, 
a specialty debt due from the deceased (ss. 75, 105); and before the 
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32 & 33 Viet. c. 46, would have had priority over his simple contract 
debts, but such priority is now taken away by this Act. 

Q. — What is meant by the adjustment between creditors and legatees 
and between debtor and creditors, made by equity, and commonly called 
marshalling of assets ? 

A. — It is such an arrangement of the different funds of the common 
debtor of two or more creditors or claimants as may satisfy every claim, so 
far as, without injustice, this can be done, notwithstanding the claims of 
particular individuals to prior satisfaction out of some one or more of such 
funds. Thus, if creditors exhaust the personal estate, legatees, not being 
residuary or charitable legatees, are allowed to go against real estate 
descended : (Sm. Man. sect. 494 ; Aldrich v. Cooper, 2 L. 0. Eq. 56, 2nd 
edit.) 

Q. — What is understood by marshalling of assets, and how is it dis- 
tinguished from marshalling of securities ? 

A. — Marshelling assets is such an arrangement of the differents funds of 
a deceased common debtor of two or more creditors or claiments as may 
satisfy every claim, so far as without injustice this can be done, notwith- 
standing the claims of particular individuals to prior satisfaction out of one 
or more of such funds ; while marshalling securities is the right of a 
creditor, who has a lien on or interest in a fund on which another creditor, 
who has also a charge upon another fund, has also a lien, if the claims of 
both creditors cannot be satisfied out of the common fund, to compel the 
latter to resort to the other fund in the first instance for satisfaction, 
unless that would operate to the prejudice of the party entitled to the 
double fund of the common debtor. 

Q. — A trader dies seised of Teal estate, and which he has devised by 
his will, but not thereby charged with the payment of his debts, and 
which estate would be assets in the hands of the heir for the payment of 
specialty debts. Can simple contract creditors obtain any, and what, 
assistance from equity in discharge of such simple contract debts, and 
under what authority ? (a) 

A. — By the statute 3 & 4 Will. 4, c. 104, all estates in fee simple 
(including copyhold estates), which the owner shall not by his will have 
charged with the payment of his debts, are now liable to be administered 
in equity for the payment of all the just debts of the deceased owner, 
as well debts on simple contract as on specialty. And there is now 
apparently no preference given to creditors by specialty contract in which 
the heir is bound ; since specialty creditors and simple contract creditors 
are to be paid alike b^ 32 & 33 Viet. c. 46. 

Q , — A testator, by his will, charges his real estate with the payment of 
an annuity, and the legacies given by his will. The personal estate is 
absorbed, and the real estate is insufficient to keep down the payments of 
the annuity. What is the effect upon the annuity and legacies under 
these circumstances ? 


(a) Also asked thus : To what extent can equity relieve creditors by or out of the 
copyhold property of persons dying seised of such property, and which persons shall 
not have charged such property with the payment of their debts ? 
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A . — The annuity will, it seems, have priority over the legacies, for it 
here falls under the denomination of a demonstrative legacy ; and, though 
not a specific legacy, it is so far of the nature of one that it will not be 
obliged to abate with general legacies : (see Matt. Exors. 209, 2nd edit. ; 
Wms. Exors. 695, 4th edit.) And the court may order so much of” the 
estate to be sold as is required to answer the deficiency : {Brayne v. E^eds, 
15 L. T. Eep. N. S. 349.) 

Q. — Where there are specialty, simple contract and judgment creditors 
of a deceased person, are any of them, in the event of a deficiency, entitled 
to a priority of payment ? And if so, state the priorities. 

A. — If the assets are legal, and the deceased die before 1st November, 
1875, the judgment will, if registered or re-registered within five years 
before the death of the testator or intestate, be entitled to be paid first 
(see 23 & 24 Viet. c. 38, s. 3 ; Walter v. Turner, 9 L. T. Eep. N. S. 756 ; 
Kemp V. Waddingham., 13 ih. 709) (a); the creditors by specialty and 
simple contract now stand in an equal degree, and are paid without any 
preference (32 & 33 Viet. c. 46); but if deceased die on or after 1st 
November, 1875, the rule in bankruptcy, which gives no preference to 
judgments, prevails: (1875 Judicature Act, s. 10.) 

Q. — Explain the mode of administering an insolvent estate, as between 
specialty and simple contract creditors, where the assets are partly legal 
and partly equitable. 

A. — Formerly, in such a case, although equity could not take away the 
legal preference on legal assets, yet if one creditor had been partly paid 
out of such legal assets, when satisfaction came to be made out of 
equitable assets, the court would have postponed him until there was an 
equality in satisfaction to all the other creditors out of the equitable 
assets proportionable to so much as the legal creditor had been satisfiM 
out of the legal assets : (Wms. Exors. 1323, 3rd edit.) But now specialty 
and simple contract creditors rank equally, and are so paid out of the 
jissets, whether legal or equitable: (32 & 33 Viet. c. 46.) Secured 
creditors can now only prove for the balance unsecured : (1875 Act, s. 10.) 

Q . — How is an Irish judgment regarded in administering assets in 
England ? 

A. — A. judgment in a foreign country is a simple contract debt here, 
and ranks only as such. But by 31 & 32 Viet. c. 54, judgments obtained 
in the superior courts in England, Scotland, and Ireland, may be enforced 
in any other part of the United Kingdom. Consequently, an Irish judg- 
ment, if registered in this country, will rank with an English judgment in 
the administration of assets, as to which see antej p; 452. 

Q . — In the ordinary administration of an estate in Chancery, in what 
class are voluntary deeds of gift or bonds payable, before or after legacies, 
or pan passu with them ? Give the reasons for your answer. 

A , — A voluntary instrument, although effecting no transfer of property. 


(a) This section only applies to judgments against the deceased, and not to those 
entered up against his executors or administrators : (Jennings v. Rigby, 9 L. T, Rep. 
N. S. 303.) 
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which creates a valid legal obligation, will have effect given to it in equity, 
and the debt created thereby will be allowed to be proved against the 
assets of the deceased, and will rank before legacies, but will be postponed to 
all debts: (see Ellison v. Ellison^ I L. 0. Eq. 257, in notiSy 3rd edit.) (a) 

Q. — Suppose A. and B. both issue writs to have the estate of C. admi- 
nistered by the court, which is entitled to priority ; and how and upon 
what terms is the one entitled to stay proceedings in the other action ? 

A. — The one who obtains a judgment first will be entitled to priority ; 
and the court will stay the proceedings in the other action until further 
order, giving liberty to apply, and reserve the question of costs. But 
if the writ in this action should pray for further relief than can be had 
in the first, the court will not stay the proceedings in it : (see Ayck. Pr. 
340, 9th edit. ; HalL Suit. 82, 83 ; and Campbell v. Hoskins, 1 0 L. T. Rep. 
N. S. 93.) The plaintiff in the suit stayed may, however, apply to have 
the conduct of the one in which judgment has been obtained : (^Zambaco v. 
Cassavetti, L. Rep. 11 Ex. 439.) 

— Can a creditor prove his debt in a creditor’s suit after the chief 
clerk has made his certificate ? If he can, explain how and under what 
circumstances, 

A, — After certificate the creditor can only prove his debt by special 
leave of the court obtained on petition ; and the court will only give 
permission on the terms of the applicant paying all costs incurred ; (Sm. 
Pr. 971, 7th edit.) 

Q, — Is a creditor whose debt does not, by law, carry interest, entitled to 
any, and if any what, interest on such debt when established under a 
judgment or order in a suit ; and, if so, under what circumstances? 

A. — He is entitled to interest upon his debt, at the rate of 4 per 
cent., from the date of the judgment or order, out of any assets which may 
remain after satisfying the costs of the action, the debts established, and 
the interest of such debts as by law carry interest : (0. 0. 42, r. 10 ; 
Evans’ Oh. Pr. 30.) 

Q, — A person conveys his estate to trustees upon trust to sell, and 
apply the proceeds of the sale in discharge of his bond debts, and the 
interest then due and to grow due thereon up to the day of payment. 
Upon takin&r the account it is found that the principal and interest upon 
some of them exceed the penalty of the bond. In this case are the obligees 

entitled to the excess ? If not, state the reason why. 

A . — They are not ; as the penalties are inserted merely to secure the 
payment of the principal and interest. But if the obligor has by unfounded 
and protracted litigation prevented the obligees from prosecuting their 
claims it would be otherwise: (St. Eq. ss. 1313, 1316, a.) 


(a) A creditor under a voluntary obit bond is as nauch entitled to the benefit of 
the statute 13 Eliz. c. 6, as any other creditor. And where a testator having^ executed 
a voluntary post obit bond for securing an annuity of 100/. to his daughtor-in-law for 
her life, afterwards made a voluntary settlement from and after his decease m favour 
of his widow and child comprising all his property, except about 300/., ^e settlement 
was held void under the statute as against the bond creditor : {Adames v. Hallettf L. xvej), 

6 Eq. 468.) 
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]. — A. bequeaths a legacy to B. for life, and after his death to B/s next 
of kin. B. dies, leaving a widow, a mother, and a sister : who is entitled 
to the legacy, and in what proportions, and why ? 

A., — B/s mother will take the whole legacy in exclusion of both the 
widow and sister. Because next of kin,” without reference to the Statute 
of Distributions, means the nearest of kin only, the one person of several 
next of kin who is the nearest related. A wife cannot take as next of kin 
to her husband : (see Wms. Exors. 1005, &c., 3rd edit. ; Lee v. Lee, 

2 L. T. Eep. N. S. 532.) 

Q. — ^A., by will, bequeaths 10,000/. to “ the heir of the late B.” Who 
will take under this bequest, assuming that there is nothing in the context 
of the will to explain the words ? 

A , — It seems that the person who is the heir of B. at the death of the 
testator will take the 10,000/. For here the word “heir” is used to 
describe a legatee, and not as a word of succession or substitution : and 
there is nothing in the context of the will to take it out of its ordinary 
meaning : (Wms. Exors. 888, 3rd edit. ; De Beauvoir v. De Beauvoir, 

3 H. L. Gas. 524.) 


— What is the effect of a bequest of residuary personal estate (1) “To 
my friends and relations,” (2) “ To my near relations,” (3) “ To my nearest 
relations,” (4) “To my poor relations,” and (5) “To the most necessitous 
of my relations ? ” 

A . — Although the cases are somewhat conflicting, it may be stated that 
in the instances numbered 1, 2, 4, and 5, the testator’s next of kin, accord- 
ing to the Statute of Distributions, will take the residue, and the words 
“friends,” “near,” “poor,” and “most necessitous” will not vary the 
gift to relations. But a gift (3) ^Ho my nearest relations ” will entitle the 
next of kin to take to the exclusion of those who under the statute would 
have been entitled by representation : thus, a brother would exclude a 
deceased brother’s child : (2 Jaim. Wills, ch. 29 ; Lewin, Trusts, 538, n, 
&c., 4th edit.) 


Q. — A., by will, appoints B. executor. B. dies, and by his will appoints 
C. executor. Does C., by accepting the ofiBce, become the representative 
of A., and is he bound to administer A.’s estate ? 

A. — Yes; 0., by accepting oflSce, becomes the representative of A., and 
is bound to administer A.’s estate : {Brook v. Haynes, L. Eep. 6 Eq. 25 ; 
Matt. Exors. 307, 2nd edit.) An executor cannot renounce probate of the 
first will and take probate of the second : {Re Peri'y, 2 Curt. 655 ; Coote’s 
Prob. Pr. 192 ; Gth edit.) 

Q. — Gan an executor or administrator of a sole executor of A. B. sue for a 
debt due to A. B. in his lifetime, and if not, in either case, what step 
should be taken to enable somebody to sue ? 

A. — The executor of a sole executor of A. B. can sue for a debt due to 
A. B., bur the administrator cannot. In this case administration de bonia 
non to A. B.’s estate must bo first taken out. 


Q.— .When a sole or surviving executor dies intestate, how is a legal 
personal representative of the original testator constituted ? 
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A. — ^By taking out administration de horns non: (Matt. Exors. 306, 
2nd edit.) 

Q. — A maiTied woman dies leaving her husband surviving her, and a 
4 )hose in action not reduced into possession. The husband then dies intes- 
tate, without reducing it into possession. Does the chose in action belong 
beneficially to the husband’s estate or to the wife’s ? Must any, and what, 
administrations be taken out ? 

A, — Eventually the chose in action would belong to the husband’s 
estate, • after paying any debts owing by the wife. Administration must 
be taken out to both estates by the husband’s administrator, as the grant 
follows the interest : (see Coote’s Practice, p. 81.) 

Q. — State whether, in case of a deficiency of assets, specific legacies can 
be required to abate. 

A, — On a deficiency of assets general legacies abate proportionably, but 
specific legacies only abate for payment of debts : (Matt. Exors. 180, 
2nd edit.) 

Q , — A testator gives a specific bequest to A., and directs that, in con- 
sideration of such bequest, A. shall pay his testator’s debts, and makes A. 
his residuary legatee and executor. The debts far exceed the value of the 
bequest. Is A. bound to pay them in full or not ? Give the reason for 
your answer. 

A. — A. will be bound to pay the debts in full if he accepts the bequest ; 
for, as to the specific legacy, he cannot take that without its burden : (St. 
Eq. § 1077) ; and as to the residue, he is not entitled to that until all the 
debts are paid : (Matt. Exors. 208, 2nd edit.) 

Q.— A.’s will is in the following terms : I give 5000/. to B., and the 
residue of my property to C.” A. dies possessed of real estate worth 
30,000/., and personalty amounting to 10,000/, but owing 15,000/. to 
creditors. What will B. take under the will ? 

A.—B. will take the 5000/., which, by the will, is charged upon all the 
testator’s property, for the rule is, where you find a legacy followed by a 
gift of the residue of real and personal estate, the word residue is intended 
to mean that out of which something given before has been taken, and the 
result is to charge the legacy on the residue : {Qainsford v. Dtinn, Law 
Eep. 17 Eq. 405.) 

Q. — ^In the case of an action to administer the estate of a deceased 
person who has left children entitled to legacies or the surplus of the 
estate, at what stage of it, and in what stage of the proceedings, can an 
order be obtained for*the allowance for maintenance of the childien ^ ^ 

A.— The court will not grant an order for maintenance until the action 
has been in chambers, and the chief clerk has certified that there is a clear 
surplus applicable for this purpose after paying costs of action, debts, and 
charges ; (see hereon 15 & 16 Viet. c. 86, s. 57.) 

Q.— Under what circumstances, other than an express trust or power 
for that purpose, can a devisee in trust now raise money for the paymen 
of a testator’s debts and legacies ? 
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A, — Where a testator (since Ang. 13, 1859) by his will charges his real 
estate or any part of it with the payment of his debts or legacies, (fee., and 
devises the whole estate so charged to trustees, and makes no express pro- 
fusion for raising such debts or legacies, &c., out of the estate, the trustees 
or the survivors may raise such debts, &c., by a sale or mortgage of the 
estate : (22 & 23 Viet. c. 35, ss. 14, 15.) 

Q . — If an annuitant under a will dies before the day of payment, 
is any portion of the annuity payable in that case, and under what 
authority ? 

A. — The annuity (not being for life merely) would have been apportioned 
so that his representatives would be entitled to a proportion thereof 
according to the time which has elapsed from the commencement or last 
period of payment (as the case may be), under the authority of the statute 
4 & 5 Will. 4, c. 22 : (see Hayes & Jarm. Cone. Wills, 146-148, 6th edit.) 
But now all annuities, &c., are apportionable under the 33 & 34 Viet. c. 
35, s. 1 : (emtej p. 244.) 

Q. — Is an executor liable for losses arising from acts unauthorised by the 
fvill creating the trust ; is he chargeable with profits made by him in like 
manner, or with interest only ? 

A. — He is liable to make good the loss and to account for all profit, and 
not for the interest merely. Nor can he set off the profit against the loss : 
(Sm. Man. tit. 2, ch. 7 ; Matt. Exors. 311, fee., 2nd edit.) 

Q. — Can an executor be charged with wilful default on an administra- 
tion summons ? 

A. — ^No ; the only order made on summons is the common order for 
administration and account. For other purposes a writ must be issued : 
{Partington y. Reynolds, 4 Drew. 253 ; Evans' Oh. Pr. 32.) 

Q. — Is an executor allowed his reasonable expenses out of the trust 
fund ? 

A. — Yes ; unless incurred by his wilful default, but nothing for personal 
trouble and loss of time : (Matt. Exors. 319, 2nd edit. ; Robinson v. Pett, 
2 L. C. Eq. 206, 2nd edit.) 

Q. — If an executor be sued by a simple contract creditor of his 
testator, and he has notice of a specialty debt, but has not assets 
sufiicient to pay both debts, what is the proper course for the executor 
to take ? 

A. — If the assets to be administered were legal, the specialty debt, 
being of a higher nature than the simple contract debt, was formerly 
entitled to priority, and the executor should, in a, case like that given, 
have pleaded the debt of a higher nature to the action by the simple 
contract creditor, or he would have had to pay both : (see Matt. 
Exors. 154, 2nd edit.) But now specialty and simple contract creditors 
rank equally (32 & 33 Viet. c. 46), and the executor can give either 
priority. 

Q. — State in what respect recent legislation has affected the previous 
liability of an executor to the creditors of his testator in respect of debts 
of which he had no notice before he had paid all the debts of which he 



ADMINISTRATION. 


459^ 


had notice, and had distributed the residue of the estate among the 
residuary legatees, (a) 

A . — The 22 & 28 Viet. c. 35, enacts that where an executor or adminis- 
trator has given such notice as would have been given by the court in an 
administration suit for creditors and others to send in their claims against 
the estate of the deceased, the executor or administrator may, on the 
expiration of the time named in the notices, distribute the assets among 
the parties entitled, first paying the debts of which he has notice ; he is 
then freed from responsibility as to claims of which he had no notice. 
Creditors and claimants may, however, still, as heretofore, follow the assets 
in the hands of legatees : (sect. 29 ; Clegg v. Rowland j 15 L. T. Eep. 
N. S. 385.) 

Q. — Legacies are given to a testator’s children, some of whom have 
married since the date of the will but in their father’s lifetime. State 
any point to be borne in mind in advising the executor as to payment. 

A. — Inquiry should be made whether there has been any settlement on 
the marriages affecting the legacies either by way of satisfaction or 
arrangement to settle, and if the legacy to any married daughter does 
not exceed 200/., if she has married since 7th August, 1870, as it will 
then belong to her for her separate use, and her receipt alone will be 
a good discharge for payment of same: (83 & 84 Viet. c. 93.) If the 
legacy exceeds 200/. the executor should inquire of the wife whether she 
wishes to enforce her equity to a settlement before paying it over to her 
husband. 

Q. — A creditor has omitted to take the necessary proceedings for 
recovering his debt from the executor or administrator, who has relieved 
himself from responsibility. Can the creditor recover his debt ? If so, 
from whom ? 

A.— The creditor may, nevertheless, recover his debt, not being 
statute barred, from the legatees or next of kin ; and equity will compel 
them to refund : {Nelthorp v. Hill, 1 C. C. 189 ; 22 & 28 Viet. c. 85, 
s. 29.) 

!• — Is an executor justified in paying a simple contract debt before a 
specialty debt, or one simple contract or specialty debt before another 
simple contract or specialty debt ? 

A. — The executor must have paid the debts according to their priority ; 
for, if he paid those of a lower degree without leaving enough to satisfy 
those of a higher, he would have to pay the latter out of his own estate. 
But among creditors of equal degree he might pay one debt in preference 
to another ; specialty debts have now no priority: (Matt. Exors. 153, 171, 
2nd edit. ; see 32 & 33 Viet. c. 46, supra,) 

(a) This question may be answered from the above : An executor has advertised for 
the creditors of his testator ; has paid all debts of which he had notice, and those are 
by simple contract ; and he has distributed the residue among the legatees without 
having been made for the administration of the estate. Afterwards a 
specialty creditor, of whose debt he had no notice or knowledge, issues a writ for the 
administration of the estate. In taking the account is the executor entitled to take 
credit for the payments made to simple contract creditors, and to the legatees, or to 
either and which of them ? 
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Q . — What becomes of the undisposed-of residue of a testator’s personal 
estate, when the executors are appointed without any express bequest ? 
Will equity look through the will for expressions to show that it was or 
was not intended to go to the executors beneficially ? 

A . — Such residue, since the 1 Will. 4, c. 40, is held by the executors as 
trustees for the next of kin of the testator, unless it appears by the will 
that the executors are to take beneficially. The court is bound by ex- 
pressions in the will, but will, in looking through it, do all in its power 
to exclude the executors : (Hayes & Jarm. Cone. Wills, 186, 187, 6th 


Q. — What relief does equity give to a legatee when the executor with- 
holds payment of the legacy ; and what takes place if the executor does 
not admit assets ? 

A. — On the legatee applying to the court the executor will be ordered 
to pay the legacy (and perhaps interest, see infra) and administer the 
estate. If the executor does not admit assets, equity will compel a 
discovery and account : (see St. Eq. §§ 534, 535, 591-593, 602 ; Matt. 
Exors. 316, 2nd edit.) 

Q. — If an executor improperly retains large balances of his testator’s 
estate in his hands, what remedy will equity afford against such 
executor ? 

A, — If, after a year from the testator’s death, the executor retains 
money in his hands lying dead, without apparent reason, he will be 
-chargeable with 4/. per cent, interest on the fund so retained : (see Matt. 
Exors. 318, 2nd edit. ; Saltmarsh v. Baj'vett, 7 L. T. Eep. N. S. 87.) 
And equit}^ will, if necessary, compel the executor to discover and 
account for the assets and their application : (see Matt. Exors. 316, 
2nd edit.) 

Q. — A. by his will gives to charitable uses the residue of his property 
•consisting of consols, railway shares, a share in the New Eiver Company, 
shares in various insurance and dock companies, long leaseholds for years 
and leaseholds for lives, a common money bond, and arrears of rent. Are 
any of these gifts void, and why ? And who is entitled to the benefit 
of such portions of the said property as do not pass to the charitable 
uses ? {a) 

A. — The 9 Geo. 2, c. 36, prevents gifts of land, &c., or money to pur^ 
chase land for charitable uses, to be made by will or otherwise than in the 
way therein mentioned. 

Leaseholds are within the Act, as are shares in the New River Company, 
and a gift of them by will to charitable uses is void : (Wms. Exors. 848, 
et seq,) • 

As to railway shares, the gift would, unless the Act or charter incorpo- 
rating the company expressly declares the shares to be real estate {Edwards 
V. Hall, 25 L. J. 82, Ch. ; 4 W. E. Ill), be good; so would the gift of 
oonsols, shares in the insurance and dock companies, the common money 
bond, and arrears of rent. 

The void gift of the leaseholds for years will go to the next of kin or 

(a) Also asked in the Conveyancing division. 
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residuary legatee, but the leaseholds for lives will go to the heir as special 
occupant, if there be one, but if no special occupant, to the next of kin, or 
residuary legatee ; the New River shares devolve on the heir-at-law, or 
lapse to the residuary devisee, if one : (see Wms. Exors. 848, 862, 3rd 
edit. ; 1 Viet. c. 26.) 

Q , — A testatrix bequeaths a charitable legacy of 900/. and charges it 
on all her property, which consists of 6000/. realty, 4000/. mixed, and 
2000/. pure personalty ; what amount will the charity be entitled to 
receive, and on what principle ? 

A, — The charity will only be entitled to 150/., /.e., a sixth part ; for 
legacies to charities cannot be charged on land, or anything savouring of 
land, as ,a mixed fund ; and equity will not marshal the assets in favour 
of charities ; therefore such proportion of the legacy will fail as the 
prohibited portion of the testator’s property (the 6000/. realty and 4000/. 
mixed) bears to the whole estate : (see Williams v. Kershaiv, 1 Keen, 274, 
n.; Attorney-General v. Southgate, 12 Sim. 77.) 

Q. — Is a bequest of consols to be applied in rebuilding a public hospital 
or parsonage-house valid ? Give the reasons for your answer. 

A . — The bequest is good, as no fresh land is brought into mortmain ; 
(Attorney -General v. Parsons, 8 Ves. 186 ; Hayes & Jarm. Cone. Wills, 
851, 6th edit.) 

Q. — ^What is meant by the cy doctrine ? And state examples of 
its application. 

A. — Where a literal compliance with the directions of a testator becomes 
inexpedient or impracticable the court will execute them as nearly as it can 
according to the original purposes, or (as the technical expression is) cy 
2 '>res ; for example, when a bequest is made for charitable purposes, but 
the'special mode of application is' impracticable, the court will execute it 
as nearly as it can ; or if a gift is made by will to the sons of an unborn 
person after a life estate to such person, the court will give the unborn 
person an estate tail : (Will. R. P. 278, 13th edit.) 

Q. — Where there is a bequest for charitable purposes, but the special 
mode of application is impracticable, will the court carry the bequest into 
effect in any, and what manner ? 

A, — The court will execute it as nearly as it can according to the 
original purpose, or (as it is technically termed) cy pres; unless the 
special mode of application appears to have been the exclusive object of 
the giver: (St. Eq. §§ 1169-1172.) 

Q. — Will equity sustain a bequest of money to executors to build 
almshouses or a hospital in case any person should, within a limited 
time, purchase or give land as a site ? What law was supposed to stand 
in the way of such a bequest, and what is now the established doctrine as 
to this ? 

A, — The court will sustain such a bequest : (Philpot v. St, George's 
Hospital; Attorney-General v. Philpot, 30 L. T. Rep. N. S. 15.) It was 
originally held that such a bequest was bad, as tending to bring fresh 
land into mortmain. But the established doctrine now is, that if the 
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testator directs that the land should be procured from any person who 
will give it without reward, and dedicate it to the charity, the bequest is 
good : (lb.) 

Q , — If a testator devises real estate to A., and by an unattested writing 
communicated to A. after the testator’s death informs A. that the testator 
has made the devise in full confidence that A. would devote the real estate 
to charitable uses, will equity permit A. to retain the estate for his own 
use ? 

A, — Yes; for the 9 Geo. 2, c. 36, protects him against the claims of 
the charity, and the 29 Car. 2, c. 3, and 1 Viet. c. 26, s. 9, against the 
claims of the heir of the testator: (Adlmgton v. Canii, 3 Atk. 14 ; Lewin 
on Trusts, 48, 4th edit. ; 1 Jarm. Wills, 207.) 

Q. — ^What rule is applicable to the succession or devolution of real or 
personal estate when the domicil is not English ? 

A. — The succession to or devolution of personal property, including 
leaseholds for years, is governed by the lex domicilii ; that to realty by 
the lex loci rei sitce: (Ha 3 ^es & Jarm. Cone. Wills, 22, 35, 6th edit. ; Sm. 
Man. sect. 56; and see 24 & 25 Viet. cc. 114 and 121 ; and Freke v. Lord 
{Jarhery, L. Eep. 16 Eq. 461.) 

Q , — What is domicil ? Give examples of cases in which the right to 
property may be governed by a question of domicil. 

A , — Domicil is defined by Lord Westbury, in JJdny v. Udny (L. Eep. 

1 H. L. Sc. 441), to be a residence freely chosen, and not prescribed or 
dictated by any external necessity, and it must be residence fixed, not for a 
limited period or for a particular purpose, but generally, and indefinite in 
its future contemplation.” The right to personal property is governed by 
the domicil of the deceased. For example : where an executor or admini- 
strator collects assets in a foreign country, without any letters of 
administration taken out or actual administration accounted for in such 
foreign country, and brings them home, they will be treated as personal 
assets, to be administered here under the domestic administration : (see 
Wms. P. P. p. 365, 10th edit. ; Sm. Man. sect. 501.) 

Q. — Can an executor by any, and what, means give priority to one 
creditor of his testator over others after a writ has been issued to 
administer the estate ? 

A . — Even after a writ for administration has been issued it seems an 
executor may give priority to a creditor who sues him and obtains a 
judgment before a judgment is actually obtained in the first action: (see 
Matt. Exors. 172, 2nd edit.) And it has been decided that the creditor 
is not to be restrained from issuing execution upon his judgment even 
after a judgment for administration has been made : {Fowler v. Roberts 

2 L. T. Eep. N. S. 368 ; Vincent v. Godson, 3 De G. & S. 714, overruling 
Clark V. Ormond, Jac. 123.) 

Q . — If a testator by his will charges his real estates with the pa 3 mient 
of his debts, will or will not such a devise have any, and if any, what, 
effect on a debt which had been previously barred by the Statute of 
Limitations ? 
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.4.— It will have no effect, as debts actually barred by tbe Statute of 
Limitations are not included in a trust for payment of debts : (Sm. Man. 
sect. 474 ; Burke v. Jones, 2 V. & B. 275.) 

Q. — Is an executor justified in paying a debt of bis testator wbicb is 
barred by the Statute of Limitations ? 

A, — Yes ; as it has been held that he is not bound by, and cannot be 
compelled to plead the statute : (see Wms. Exors. 1535, 4th edit. ; 
Shannan v. Rudd, 31 L. T. Eep. 325 ; Hill v. Walker, 32 ih, 71 ; Adams 
V. Waller, 14 ib. N. S. 727.) 

Q. — State under what circumstances a plea of the Statute of Limitations 
will not be available, when the existence of a claim has not been acknow- 
ledged in writing within six years. 

A » — It will not be available in any claim of a cestui que trust against 
his trustee, for any property held on an express trust or in respect of any 
breach of such trust (1873 Act, s. 25, r. 2), or where there has been pay- 
ment made in respect of such claim within the six years. 

Q . — Has an executor, who is a creditor of his testator, any advantage 
over other creditors ? 

A . — Yes, he may retain his own debt out of the legal assets in 
preference to other creditors, even if his own debt be statute baiTed : 
XSharrnan v. Rudd, sup.; Matt. Exors. 155, 2nd edit.; Snell, Eq. 5th 
edit. 283.) 

Q. — Under the usual judgment for the administration of an estate, is 
an executor or administrator entitled to retain a debt due to himself, in 
preference to other creditors of an equal degree ? (a) 

A . — Yes ; notwithstanding the assets out of which he seeks to retain 
his debt came to his hands after the judgment : (see Nunn v. Barlow, 
l.Sim. & Stu. 588 ; Alin. Wills and Adms. 295, 3rd edit. ; Matt. Exors. 
155, 2nd edit.) 

Q. — ^In what way does the issuing of a writ for the administration of 
a testator’s estate affect the executor’s right to deal with the assets ? 

A . — The mere issuing of a writ does not deprive the executor of all 
power over the assets, but, as a judgment on a creditor’s writ for administra- 
tion of assets, being for the benefit of all the creditors, makes them all 
creditors by judgment upon an equality, and precludes from the time of 
such judgment all voluntary preference by the executor in favour of any 
of them. But, as above stated, a creditor who has obtained a judgment 
previously may execute it after : {Fowler v. Roberts, 2 L. T. Eep. N. S. 
368 ; St. Eq. §§ 456, 547, 549.) 

Q. — In respect of* what species of property are probate duty, legacy 
duty, and succession duty respectively payable ? 

A . — Probate duty is payable on all goods, chattels, and credits locally 
situate in this country, securities of foreign countries which are payable 
to bearer and transferable by delivery only, personalty appointed by will 


(a) Also asked thus : Can a creditor who is appointed executor retain his own debt 
in preference to other creditors of equal degree ? 
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under a general power, money secured on heritable property and by heritable 
bonds in Scotland, and any interest which accrued between the death 
and the grant: (Hayes & Jarm. Cone. Wills, 596, 6th edit.) Also on 
British ships at sea at the death, registered at a port in the United 
Kingdom. Unless in any case the effects do not exceed 100/. : (27 & 28 
Viet. c. 56, ss. 4, 5.){tt) 

Legacy duty is payable on all the testator’s personal property in what- 
ever part of the world situate if the testator was domiciled in England and 
the legacy given amount to 20/. and upwards, and be not exempted from 
duty, as when given to the deceased’s wife, »&;c. : (Matt. Exors. ch. 10, 
2nd edit.) 

As to succession duty, see antey p. 310. 

Q. — ^Does legacy duty attach under any, and if so what, circum- 
stances to real estate ? 

A , — ^Duty is payable on every legacy, specific or pecuniary, or of any 
other description of the value of 20/. or upwards given by any will or 
testamentary instrument of any person dying after the 5th April, 1805, 
out of or charged upon his or her real or heritable estate or out of any 
moneys to arise by sale or mortgage of such estate ; also for the clear 
residue (when given to one person) and for every share of the clear residue 
(in other cases) of the moneys to arise from the sale, &:c., of real estate 
directed to the sold or otherwise disposed of by the will of any person 
dying after 5th April, 1805, when such residue or share exceeds 20/., and 
the same is paid in after 31st August, 1815 : (55 Geo. 3, c. 184, schedule). 
But see now sect. 42 of 44 Viet. c. 12 (Customs and Inland Eevenue 
Act, 1881), which makes duty payable on legacies not amounting to 20/. 
which are not subject to the relief given by section 13 of the Customs 
and Inland Revenue Act, 1880, i.e,, on account of the value of the whole 
of the personal estate being less than 100/. 

Q. — A testator dies possessed of freeholds, also of leaseholds, some 
subject to a mortgage ; also of consols, foreign bonds, some transferable 
abroad, and some payable to bearer ; also of a balance at his bankers here 
and in India. State how you would arrange these assets for probate 
here. 

A. — The probate duty is payable on the leaseholds, the mortgage money 
upon them being first deducted (31 & 32 Viet. c. 124), the consols, and 
such part of the foreign bonds as are payable to bearer, and on the 
bankers’ balance in this country. 


POINTS RELATING TO MORTGAGES. 

Question , — ^What is the meaning of the maxim once a mortgage always 
a mortgage ? ” and by what test is a proviso for repurchase by a vendor 
distinguished from a mortgage ? 


(a) Where leaseholds are included in any probate or administration, any mortgages 
upon them may be deducted from the value before payment of the duties : (31 & 32 
Vict. c. 124.) 
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Answer. — This maxim means that the equity of redemption is such an 
inseparable incident to a mortgage that it cannot be defeated by stipula- 
tion or agreement : {Howard v. Harris, 2 L. 0. Eq. 947, 3rd edit.) 

If the consideration was grossly inadequate, or if the grantor kept 
possession, or paid the cost of the conveyance, &c., each is suflSoient to 
show that the conveyance was intended as a mortgage, and not as an 
absolute sale, with a right of repurchase : (Sm. Man. sect. 507.) (a) 

Q. — Explain the terms mortgage/’ ‘'redemption,” “foreclosure,” 
“tacking,” “consolidation,” and “marshalling” of securities. 

A. — “ A mortgage ” {mortuum vadium, i.e., dead pledge) is a conveyance, 
assignment, or demise of real or personal estate as security for the repay- 
ment of money bon*owed. 

“Redemption ” is the buying back the mortgaged estate by the payment 
of the sum due on the mortgage. 

“Foreclosure” is the forfeiture by the mortgagor of his equity of 
redemption by reason of his default in paying the amount due within the 
time fixed, in a suit instituted by the mortgagee for the purpose. 

“ Tacking” is the union of two incumbrances on the same property by 
the mortgagee who has the legal estate, so as to cut out an intermediate 
incumbrancer, of whom he had no notice at the time of making his sub- 
sequent advance. 

“ Consolidation ” is where several mortgages, on different properties 
belonging to the same mortgagor, become united in the same mortgagee, 
which entitles him to resist redemption of one or more without the 
others, (h) 

“ Marshalling of securities ” is the right of a creditor who has a lien on, 
or interest in, a fund on which another creditor, who has also a charge 
ugon another fund, has also a lien, if the claims of both creditors cannot 
be satisfied out of the common fund, to compel the latter to resort to the 
other fund in the first instance for satisfaction, unless that would operate 
to the prejudice of the party entitled to the double fund, or the common 
debtor. 

Q . — ^If a mortgage deed provides that interest shall be paid half-yearly 
at 4 per cent., and if not paid within thirty days then at 5 per cent., can 
the mortgagor having made default in paying interest afterwards redeem 
without paying the interest at 5 per cent. ? Give reasons. 

A. — The stipulation for increasing the rate of interest is considered as 
a penalty and void, and will be relieved against ^n equitj r. The mortgagor 
can therefore redeem on ^ying the principal with interest at 4 per cent. : 
(Sm. Man. sect. 518.) 

Q. — What is an equitable mortgage ? ^TH^what respects is it objection- 
able as a security ? 

A. — ^An equitable mortgage was one that could be enforced in equity 


(а) If a conveyance appear absolute on the face of it, what evidence will equity 
admit to show that it was intended as a security ? (This question is answered in the 
text) 

(б) By 44 & 46 Viet. c. 41, s. 17, this right ceases with respect to deeds made'after 
the 81 st Deo. 1881, unless a contrary intention is expressed. 

H 
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only. It was objectionable therefore on this account, for no ejectment 
could be brought, or possession obtained, or sale had, except by bill in 
equity : {Matthews v. Goodday, 5 L. T. Eep. N. S. 572.) Also because a 
subsequent mortgagee without notice who obtained the legal estate would 
prevail over the' prior equitably' "'rfiort^gee : (Sm. Man. sect. 596.) This 
danger of tacking still remains, and the remedy by writ is confined to the 
Chancery Division of the High Court: (1873 Act, s. 34, sub-s. 3.) 

Q. — In what respect does an equitable differ from a legal mortgage ,* 
and are there any, and what, proceedings provided by equity for converting 
the equitable into a legal mortgage ? 

A. — A legal mortgage passes the entire legal interest in the subject- 
matter to the mortgagee, and the mortgagor has but an equity of redemp- 
tion ; whilst an equitable mortgage as above stated merely gives the 
mortgagee a right in equity to have a complete title. Equity will compel 
the equitable mortgagor (if he has agreed to do so) to grant a legal mort- 
gage, or, if the equitable mortgage be created by deposit of deeds only, 
will order a foreclosure : {Matthews v. Goodday, 5 L. T. Rep. N. S. 572 ; 
James v. James, 42 L. J. Rep. 386.) 

Q . — In what cases is notice essential to give effect to equitable 
mortgages ? 

A. — Notice is essential in equitable mortgages of personal property, or 
of choses in action ; or of land devised in trust for sale, or rather the pro- 
ceeds thereof : {Consolidated Insurance Company v. Riley, 1 L. T. Rep, 
N. S. 209 ; Sug. Cone. V. 275.) 

Q. — If a chose in action be assigned absolutely or by way of mortgage, 
or is equitably charged, can the assignee, mortgagee, or incumbrancer sue 
in his own name for such chose in action, and under what conditions ? 

A. — In case of an absolute assignment in writing of a chose in action, 
the assignee may sue in his own name for its recovery, provided he has 
given written notice of the assignment to the debtor, trustee, or other 
persons, from whom the assignor would have been entitled to receive or 
claim it : (1873 Act, s. 25, sub-s. 6.) 

— What is the use of the usual ''joint account clause ** in a mortgage 
to trustees ? 

A. — That in the event of the death of one, the power to give a receipt 
for the mortgage money may be in the survivor, and that the representa- 
tives of the deceased may not be mixed up in the trust : (and see 44 45 

Viet. c. 41, s. 61.) 

Q. — A. insures his life for lOOOZ. and mortgages the policy to B, for 
200Z., and dies without paying off the mortgage ; who can give a valid 
discharge for the sum assured ? 

A, — If notice of the assignment to B. be given to the insurance office, 
by 30 & 31 Viet, c. 144, B, will be able to give a valid discharge for the 
amount, otherwise the personal representatives of A. must join to do so. 

Q. — A. insures his life and mortgages the policy to B., the insurance 
office declares a bonus and gives the insured the option of taking the 
bonus either (1) by payment in present money ; (2) by reduction of the 
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annual premium ; (3) by adding a reversionary sum payable on tbe death 
of the insured. Who can declare and receive the benefit of each of these 
options ? 

A , — In all well-drawn mortgages of policies, a power of attorney is 
inserted, authorising the mortgagee to exercise such option, and receive 
any cash payable, in which case it will go in reduction of principal ; the 
assignment of the policy carries the bonuses unless a contrary intention 
appears : (2 Dav. Prac. 491.) 

Q. — State accurately what dangers a mortgagee is exposed to who does 
not get the deeds relating to the property. 

A , — If the mortgagee, through his own neglect, does pot obtain the 
deeds, the mortgagor may, by concealing the mortgage, fraudulently 
obtain further advances or sell the estate, in which case the first mort- 
gage will be postponed to the jubseq^uent sec^urity : (see Finch v. Shatv, 
19 Beav. 500.) ' 

Q. — What relief does equity give where a mortgagee wishes to acquire 
an absolute title to a forfeited mortgage, and to foreclose all equity of 
redemption, (a) 

A, — The relief given to the mortgagee is, permitting him to foreclose 
the equity of redemption, unless the mortgage money, together with 
interest and costs, be paid within the time given, or by ordering a sale. 
On the other hand, it allows the mortgagor to redeem the mortgaged pre- 
mises if he applies to do so before the right is lost, and within the time 
allowed by the court for payment : (St. Eq. §§ 1013, 1016, 1028 a.) 

Q — Could a mortgagee proceed against the mortgagor both at law and 
in equity at the same time, and how ? 

A. — Yes ; if a debt was secured by the mortgage of real estate, and 
also by covenant, and collaterally by bond, the mortgagee might pursue 
all his remedies at the same time : he might at the same time bring his 
ejectment, file his bill of foreclosure, and sue on the bond or covenant : 
(see Sm. Man. sect. 548 ; Ooote Mort. 497, 3rd edit.) 

Q . — What are the various remedies of a creditor for the recovery of his 
debt where he is mortgagee under an ordinary mortgage of freehold estate, 
and his debtor is dead ? 

A, — The creditor may enforce his power of sale and proceed against 
the estate for the deficiency, if any. 

He may issue his writ for foreclosure. 

He may sue on his covenant. 

Or he may proceed to administer the estate. 

It may be observed, that it is only in case of an insolvent estate that 
sect. 10 of the 1875 Judicature Act applies ; and see ante, p. 452. 

Q. — The like where he is an equitable mortgagee by deposit of deeds, 
and where he is a simple contract creditor ? 

A. — An equitable mortgagee by deposit may proceed to foreclose : {James 
V. James, 42 L. J. Bep. 386.) Or, like the simple contract creditor, may 


(a) Also asked thus : What relief does equity give where a mortgagor is desirous 
of redeeming a forfeited mortgage ? 


a H 2 
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sue the executor or administrator for his debt, or proceed to administer 
the estate by either writ or administration summons. 

Q. — Describe the nature and object of a writ of foreclosure. 

A . — It is a writ issued by a mortgagee, for the purpose of obtaining 
the direction of the court for payment of his principal money and interest 
and costs ; or, in default, that the mortgagor may be foreclosed from his 
equity of redemption: (Ayck. Pr. 261, 9th edit. ; Evans’ Oh. Pr. 391.) 

Q. — Who are the usual parties to a writ of foreclosure ? Is the plaintiff, 
if a second mortgagee, obliged to join the first mortgagee ? And what are 
the consequences of not doing so ? 

A . — Usually all persons interested in the mortgage money (but trustees 
may in some cases represent their cestui que trusty and the mortgagor or 
those claiming through him, and all incumbrancers subsequent to the 
mortgage. If a second mortgagee sues and does not make the first 
mortgagee a party, the rights of the latter remain unaltered ; if the 
plaintiff make the first mortgagee a party the plaintiff must offer to 
redeem him. 

Q. — Within what period must an action of foreclosure be brought? 
And what judgment is equity empowered by a modern statute to make 
in such an action ? 

A. — Formerly a foreclosure action must have been brought within 
twenty years from the time of the right accruing, or from the last pay- 
ment of principal or interest : (7 Will. 4 & 1 Viet. c. 28.) Since Ist 
January, 1879, within twelve years : (37 & 38 Viet. c. 57.) The court 
may in a foreclosure action direct a sale instead of a foreclosure upon 
the application of the mortgagee or mortgagor, and impose terms (see 
fully 15 & 16 Viet. c. 86, s. 48 ; Whitbread v. Roberts, 33 L. T. Eep. 
N. S. 24; Sm. Man. sect. 539); but after 31st December, 1881, this 
section is repealed and re-enacted more fully by 44 & 45 Viet. c. 41, 
s. 25. 

Q. — ^Writ by mortgagee against second mortgagee or mortgagor for 
foreclosure — what time has the second mortgagee to redeem, and if he 
redeems may he continue the action against the mortgagor, and for what 
purpose ? 

A, — The second mortgagee has six months from the date of the chief 
clerk’s certificate to redeem. If he redeems he may continue the action to 
foreclose the mortgagor, and the judgment directs an account to be taken 
of what is due to him, and for his costs of action to be taxed, and gives 
the mortgagor three months after the certificate thereof to redeem, and in 
default he is foreclosed : (8m. Pr. 778, 7th edit.) 

Q. — Under the usual judgment for foreclosure, is any, and what, time 
of pa 3 rment allowed ? 

A. — ^Yes, the usual time of payment allowed is six months after the 
date of the certificate of the chief clerk. And upon a fit case being made 
out, the court will enlarge the time appointed for payment of principal, 
interest, and costs : (Evans’ Oh. Pr. 397.) But it seems the court is not 
bound to give six months to redeem : (Kewman v. Self, 10 L. T. Eep. 
N. S. 152.) ^ 
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Q. — OaD a mortgagee be compelled to produce bis mortgage deed to 
the mortgagor when the application is made bond fide^ and only to obtain 
information with a view to paying off the mortgage ? 

A. — It is said that a mortgagee cannot be compelled to produce his 
mortgage deed or any of the deeds until he has been paid off ; though the 
application be made bond fide only to obtain information with a view to 
paying off the mortgage : (Sm. Man. sect, 526.) But it was held by 
Stuart, V.C., that the mortgagee is bound tomodim^ the mortgage deed 
itself, though not the title deeds, for that deeois as much* evidence of the 
mortgagor’s title to redeem, if it contains such a proviso, as it is of the 
mortgagee’s estate: {Patch v. Ward^ L. Rep. 1 Eq. 436; but see Chichester 
V. J/. of Donegal, L. Rep. 5 Oh. App. 497.) As to mortgages made after 
31st December, 1881, the mortgagee must now at the mortgagor’s costs 
allow him to inspect and make copies of the documents of title : (44 & 45 
Viet. c. 41, s. 16.) 

Q , — When a second mortgagee issue^ writ for, foreclosure, how is the 
first mortgagee to be dealt with ? 

A. — A reference to take an account of principal and interest, and to 
tax costs due to the first mortgagee, is directed by the judgment, and six 
months after the date of the chief clerk’s certificate is given to the 
plaintiff to redeem the first mortgage ; and in default of his so doing 
the writ is dismissed : (Seton on Decrees, 217, 220, 2nd edit.) But 
the second mortgagee may foreclose without making the first a party, 
subject, however, to the latter’s legal title and rights : (Sm. Pr. 353, 7th 
edit.) 

Q. — How can a mortgagor be exonerated from a covenant to pay the 
mortgage money otherwise than by payment or release ? 

A. — If a mortgagee so deals with the mortgaged estate as to render it 
i Impossible for him to restore it on full payment, he cannot sue to recover 
the mortgage money, as where he joins in an alienation of the property 
and receives no part of the purchase money : (Sm. Man. sect. 549.) 
if a mortgagor makes no payment and gives no acknowledgment in writing 
for twelve years he cannot now be sued on the covenant ; (see 37 & 38 
Viet. c. 57, 8. 8.) 

Q. — What is the nature and object of a writ of redemption ? 

A . — It is a writ issued by a mortgagor to get back his estate on payment 
of principal, interest, and costs : (see St. Eq. § 1013 ; and see Casborne v. 
Scarfe, 2 L. 0. Eq. 862, 2nd edit.) 

— What classes of persons are considered to possess such an interest 
in an equity of redemption as to entitle them in equity to redeem a 
mortgage? 

A. — All persons who have a legal or equitable interest in or hen 
upon the property are entitled in equity to redeem a mortgage. For 
example, a tenant for life by the curtesy, jointress, tenant in dower in 
some cases, judgment creditor, remainderman, &c. : (Sm. Man. sect. 555.) 

Where a mortgagee is in possession, what is the time limited 

within which a mortgagor may bring an action to redeem ? 

—Formerly twenty years; now within twelve years next after the 
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time at which the mortgagee obtained such possession of the mortgaged 
property, unless in the meantime an acknowledgment of the title or right 
of redemption of the mortgagor has been given to the mortgagor, &c., 
in writing, signed by the mortgagee, or the person claiming through him : 
(see 3 & 4 Will. 4, c. 27, s. 28 ; Sug. B. P. Stats. 109, 110; 37 & 38 
Viet. c. 57, 8. 7.) 

Q. — What are the rights and duties of a mortgagee in possession in 
respect of the mortgaged estate ? 

A , — The rights of a mortgagee in possession are to take the rents and 
profits of the land unless there is some agreement to the contrary, and if 
the security is insuflScient he may fell timber and sell it towards liquida- 
tion of his debt, and may open mines ; but with these exceptions he must 
not commit waste. He may also obtain a settlement under the poor laws 
and may vote at elections. 

His duties are to keep strict accounts of what he receives and pays, and 
he is liable to the mortgagor for rents and profits which he has received, 
or which, but for his wilful default, he might have made ; and if he 
assigns over his mortgage without the consent of the mortgagor, he is still 
bound to answer for the profits to the mortgagor both before and after 
the assignment, though assigned only for his own debt. He must also 
keep the premises in proper repair : (see Sm. Man. sect. 559, &c., Ooote 
Mort. 303, 3rd edit.) 

Q. — What are the rights and duties of a mortgagee in possession with 
reference to repairs of the property ? 

A, — A mortgagee in possession is not obliged to lay out money further 
than to keep the property in necessary repair, and he has no right to make 
it more expensive for the mortgagor to redeem than may be required for 
the purpose of keeping the property in a proper state of repair and of 
protecting the title to the property. Hence he will not be allowed for 
general improvements made without the consent or acquiescence of the 
mortgagor: (Sm. Man. sect. 561.) 

Q — What accounts will be directed in an action by a mortgagor against 
a mortgagee in possession ? 

A. — An account of the rents and profits the mortgagee has received, 
and of the sums paid by him, and of what, but for his wilful default or 
neglect, he might have received ; an occupation rent being charged for 
land occupied by him ; an account is also taken of the amounts due to the 
mortgagee for principal, interest, and costs; (Sm. Man. sect. 515.) 

Q. — A. grants a lease of Greenacre to 0., and mortgages Greenacre to 
B., C. the tenant fails to pay his rent. Who can sue C. for the rent, and 
who can bring an action of ejectment ? 

A , — If B. (the mortgagee) has given no notice of his intention to take 
possession or to enter into receipt of the rents and profits, A. (the mort- 
gagor) may now sue for the rents and profits or to recover possession of 
the property : (1873 Act, s. 25, sub-s. 5.) Otherwise B. might sue. 

Q . — ^What is meant by taking accounts between mortgagor and mort- 
gagee in possession, with annual rests, and in what case is the mortgagee 
relieved from having them so taken ? 
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A » — It means that a balance of the rents and interest is struck at the 
end of each year, and the surplus rents applied in reduction of the mort- 
gage debt. A mortgagee is relieved from having the accounts so taken if 
the interest was in arrear when he entered into possession : {Nelson v. Booth, 
8 D. & J. 119.) 

Q. — Can a mortgagee make his mortgagor account for rents or profits 
received by him (the mortgagor) while in possession, and whether the 
estate is a suflScient security or not ? 

A , — So long as the mortgagor continues in possession by the permission 
of the mortgagee, he is entitled to take the rents and profits in his own 
right without rendering any account whatever to the mortgagee, though 
the property be an insuflScient security : (Sm. Man. sect. 559.) 

Q. — How may the disadvantages of being a mortgagee in possession in 
practice be obviated ? 

A. — By appointing a receiver where there is a proper provision for this 
purpose in the mortgage deed, or, if not, by the mortgagee availing himself 
of the power for that purpose given by 23 & 24 Viet. c. 145, where that 
Act applies ; or by 44 & 45 Viet. c. 41, s. 19, where the mortgage is 
executed after 31st December, 1881. 

Q. — In what respect is the relief given by equity to an equitable 
mortgagee more extensive and beneficial than in the case of a legal 
mortgage ? 

A. — It is not more extensive at the present day, in any respect, that 
the writer is aware of. Formerly the coui-t would decree an equitable 
mortgagee a sale as well as a foreclosure : (see Burt. Comp. pi. 1574, n. ; 
Law Tit ties, vol. 27, p. 35 ; Matthews v. Goodday, 5 L. T. Bep. N. S. 572.) 
But now it would appear in case of a deposit of deeds he is only entitled 
to foreclosure : {James v. James, 42 L. J. Rep. 386.) By the joint 
operation of the 15 & 16 Viet. c. 86, s. 48, and the 23 & 24 Viet. c. 145, 
s. 11, legal mortgagees have full powers of sale. 

Q. — A. mortgages to B. without delivery of the title deeds, and executes 
a subsequent mortgage of the same property to C. (who has the title deeds) 
without notice of the first mortgage. Will B. be postponed to C. ? 

A, — If B., the first mortgagee, voluntarily and unjustifiably, through 
fraud or gross negligence, allowed the mortgagor to retain the title deeds, 
he will be postponed to C., but the onus of proving such fraud or negli- 
gence is on C. : (see Finch v. Shaw, 19 Beav. 500 ; Sm. Man. sect. 535.) 

Q. — A. by one deed mortgages Whiteacre to B., and by another deed 
mortgages Blackacre to the same person. Can B. refuse to allow A. to 
redeem one estate unless A. also redeems the other? 

A. — Yes : (See fully aiite, p. 258, et infra.) 

Q . — If distinct estates be mortgaged by separate deeds to the same 
person, is the mortgagor entitled to redeem one estate without the other ? 
And can he do so if the estates were originally mortgaged to separate 
mortgagees, and were afterwards transferred to one person ? 

A . — The mortgagor cannot do so in either case : (Sm. Man, sect, 554 ; 
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Vint V. Padgett, 32 L. Rep. N. S. 66), but in case of a mortgage executed 
after 31st December, 1881, be can do so (44 & 45 Viet. c. 41, s. 17.) 

Q. — A. by separate deeds mortgages Wbiteacre and Blackacre to B., 
and afterwards sells the equity of redemption of Wbiteacre to 0. Discuss 
B.*8 position with reference to A. and 0. respectively. On what terms can 
0. redeem Wbiteacre ? 

A, — B. can still sue A. for both mortgage debts, and take proceedings 
to foreclose Blackacre against him, which the latter cannot redeem without 
redeeming Wbiteacre. With respect to 0., the latter also will not be able 
to redeem the equity of redemption in Wbiteacre without redeeming 
Blackacre: (see Vinty. Padgett, 32 L. T. Rep. N. S. 66): but see last 
answer if the mortgage is executed after 31st December, 1881. 

Q. — A. is first mortgagee of Wbiteacre and Blackacre, B. is second 
mortgagee of Blackacre ; what are B.’s rights against A. ? If A. exhausts 
Blackacre in payment of his mortgage, can B. obtain satisfaction out of 
Wbiteacre ? If so, how ? 

A, — B. is entitled to have the securities marshalled, and to throw A.’s 
moitgage primarily on Wbiteacre, by which means he may himself obtain 
payment from Wbiteacre not exceeding the amount realised by Blackacre : 
(see Dart’s V. & P. 915, 5th edit.) 

Q, — A., B,, and C. have successive mortgages on Blackacre, A. having 
the legal estate. Subsequently C. takes a transfer of A.’s security, 
including the legal estate. B. then seeks to redeem the first mortgage 
alone. In what cases, and on what terms, will equity aid him in doing 
so ? 

A. — ^If C. advanced his money with notice of B.’s mortgage, equity will, 
notwithstanding the transfer, allow B. to redeem the first mortgage with- 
out redeeming the third also. Had 0., however, had no notice of B.’s^ 
mortgage when he advanced his money, then he would have been able to 
tack his third mortgage to the first, and B. could not have redeemed the 
first without redeeming the third also : {Marsh v. Lee, 1 L. C. Eq. 494, 
2nd edit. ; Watts v. Symes, 1 De G. M. & G. 240 ; Sm. Man. sect. 529, 
&c. ; 37 & 38 Viet. c. 78, s. 7, is repealed by 38 & 39 Viet. c. 87, 
8. 129.) 

Q , — What is meant by the right of ^‘tacking” in reference to mort- 
gages ? 

A , — See answer, ante, p. 252. 

Q. — By a legal mortgage in the ordinary form, a mortgage of freeholds 
is made to A. B. The name A. B. was inserted by mistake for X, Y. It 
is proposed to tear up the mortgage, and make a fresh one to the proper 
mortgagee. Is this the right course ; if not, what is, and why will not 
the tearing up be effectual ? 

A. — This would not be the right course ; the proper mode would be to 
have a transfer of the mortgage by A. B. to X. Y., as the legal estate 
having been conveyed to A. B. by the mortgage, it must remain in him 
till reconveyed by a regular deed. Tearing up the deed would have the 
effect of cancelling the debt, but not of divesting A. B. of the legal estate : 
(see ante, p. 319.) 
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Q* — A mortgagee lias called in tlie mortgage-money, wHoli tke mort- 
gagor is unable to pay, but a third party is willing to advance it upon a 
transfer of the mortgage. Is the mortgagee bound to transfer the mort- 
gage, and what course must be pursued if he refuses ? 

A.— It seems that, stricto jure, a mortgagee cannot be compelled to 
assign the mortgage-debt on redemption, either by the mortgagor or by a 
stranger, though he is bound to convey the estate : (Ooote, Mort. 347, 3rd 
edit.) As the proviso for redemption and reconveyance are now drawn, 
no diflSculty arises in this respect. But after 31st December, 1881, when 
the mortgagee is not in possession, he will be bound to transfer by 
44 & 45 Viet. c. 41, s. 15. 

Q. — A mortgagee who has foreclosed alleges that the estate is not of 
sufficient value to satisfy the mortgage debt. What advice should you 
give him as to further proceedings ? 

A . — Before selling any part of the estate he should sue on the covenant 
for the alleged deficiency : (^Lockhart v. Hardy, 9 Beav. 349.) 

Q. — A mortgagee after foreclosure sold the mortgaged estate, but it did 
not produce enough to pay the principal, interest, and costs due, and 
he sued for the residue upon the mortgage bond ; will equity interfere 
to stop him ? What would have been the case if the mortgagee had 
not sold the estate after foreclosure, but had sued for an alleged 
deficiency on the bond : would the foreclosure be opened or not in 
equity ? 

A. — In the first case put, the mortgagee cannot, after selling the fore- 
closed estate, sue on the bond for any deficiency that may arise. If he 
do not sell the estate after the foreclosure, but sues on his bond or 
covenant, this will have the effect of opening the foreclosure, and giving 
to the mortgagor the right to redeem again : (see Sm. Man. sect. 548 ; 
J^ockhart v. Hardy, 9 Beav. 349, etante.) 

Q. — State the general purposes for which a mortgagee in possession 
may expend money upon the mortgaged estate which will be allowed to 
him by equity in taking the account between the mortgagor and mort- 
gagee ? 

A. — He will be allowed sums paid for arrears of rent, or for maintaining 
the title to the estate, or for necessary repairs, or the expenses of renewing 
a renewable leasehold, with interest from the time the sums were advanced. 
But he cannot entitle himself to any charge for management. Nor will 
he 'be allowed for general improvements made without the consent of the 
mortgagor, for he has no right to make it more expensive for the 
mortgagor to redeem than is necessary : (Sm. Man. sect. 514, 522, &c. ; 
Ooote, Mort. 536, 3rd edit.) 

Q. — A. lends pione*y to B. on a deposit of title-deeds and an agreement 
to execute a mortgage with power of sale ; B. fails to pay the' money or to 
execute the mortgage, and A. wishes .to sell the', property ; can he sell 
under the power before the mortgage has been executed ? 

A. — A. cannot, before the mortgage is executed, proceed to sell the 
property, but he may in equity compel B. to execute a legal mortgage 
with a power of sale : (see Matthews v. Goodday, 5 L. T. Eep. N. S. 572 ; 
The London, Co, v. Brown, 12 ib. 199.) 
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Q. — ^If two persons advance a sum of money by way of mortgage, and 
take a mortgage to themselves as joint tenants, and one of them dies, 
what are the rights of the survivor as to the mortgage debt and the 
securities ? 

A. — The survivor will in equity be a trustee for the representatives of 
the deceased to the amount he advanced. The security itself vests in the 
survivor, but, unless there was the usual declaration that the money was 
advanced on a joint account, &c., it seems the survivor cannot give a 
receipt for the mortgage money : {Matson v. Woodtho'iye, 10 L. T. BepJ 
N. S. 391 ; Lake v. Craddock, 1 L. 0. Eq. 151, 2nd edit.) ; but if the mortJ 
gnge is executed after 31st Dec., 1881, the survivor can give a proper dis^ 
discharge by 44 & 45 Viet. c. 41, s. Gl. 

Q. — In the power of sale in a mortgage-deed of real estate, it is 
declared that the mortgagee shall hold the surplus of the moneys arising 
from the sale in trust for the mortgagor, his “executors, adminis- 
trators or assigns.” After the sale under such power, is the surplus to 
be considered real or personal estate, and does it make any difference 
whether such sale takes place in the lifetime of the mortgagor, or after 
his death ? 

A. — The surplus would, if the mortgagor were living, be personal 
estate ; but, if the sale took place after the mortgagor’s death, then, as a 
mortgage is only considered in equity as a security for money, the estate 
would descend to the heir of the mortgagor, and the surplus after the 
estate was sold would still be real estate, and if paid to the executors, &c., 
of the mortgagor, they would be trustees for the mortgagor’s heir-at-law : 
(see Sm. Man. sect. 544.) 

Q . — In administering an estate where the deceased was possesed of land 
subject to a mortgage, secured also by bond of the deceased ; as between 
his real and personal estate, which is to pay the debt ? 

A. — By the 17 & 18 Viet. c. 113, it is expressly enacted that the heir- 
at-law or devisee shall take the land subject to the mortgage if no 
contrary intention be expressed in the will: (see fully, ante, p. 255). The 
fact of the mortgage debt being also collaterally secured by the bond of the 
deceased will not affect the provisions of this Act : {Colehy v. Coleby, L. 
Kep. 2 Eq. 803.) 

Q. — Can title deeds in the hands of an equitable mortgagee by deposit 
be made a security (subject to the lien of the depositary) to another 
person making a subsequent advance of money to the owner of the 
estate ? 

A. — Yes; this may be effected (subject to the first mortgage) by a 
memorandum showing the debtor’s intention to make his lands a charge for 
the advance (see Daw v. Terrellf 83 Beav. 218; lind see Sm. Man. sect. 
542) ; or, if thought fit, by a regular legal mortgage (St. Eq. §§ 390, 393, 
1010 ). 



APPORTIONMENT AND CONTRIBUTION, ETC. 


475 


APPOETIONMENT AND CONTEIBUTION, &o. 

Question. — On what principle is the right and duty of contribution 
between sureties founded ? 

Answer. — It is founded on principles of natural justice ; not on mutual 
contract, express or implied : (Sm. Man. sect. 633 ; Dering v. Earl of 
Winchelsea, 1 L. 0. Eq. 89, 3rd edit.) 

Q. — A tenant for life pays off incumbrances on the fee, and does nob 
take a transfer of the security. What are the rights of his representatives 
with reference to the amount paid off ? 

A. — His representatives will stand in the place of the incumbrancers 
notwithstanding the absence of an assignment. Otherwise it would be 
making him discharge the debts of another : (St. Eq. § 486 ; Sm. Man. 
sect. 626.) 

Q * — What securities is a surety (paying the debt) entitled to have the 
benefit of, and what alteration in the law was made by the Mercantile 
Law Amendment Act, 18,") 6 ? 

A. — Until the 19 & 20 Viet. c. 97, the surety was only entitled to 
collateral securities held by the creditor, and not to the principal security, 
as that was said to be satisfied by the payment. By this Act, however, 
the surety so paying is entitled to eveiy judgment, specialty, or other 
security held by the creditor in respect of such debt, whether it be or be 
not deemed at law to have been satisfied by payment of the debt, and the 
surety is entitled to stand in the place of the creditor : (sect. 5 ; Sm. Man. 
sect. 655.) 

Q. — State how the remedy for contribution between sureties was more 
beneficial in equity than at law. 

A, — At law on the death of one surety his representatives were dis- 
• charged from liability, and the loss fell on the survivor, but in equity the 
represen latives of the deceased one remained liable. So at law, if one of 
three sureties became bankrupt and another paid the whole amount, he 
could only recover a third part from the solvent surety ; but in equity the 
solvent surety would contribute a moiety : (see Dering v. Earl of Win- 
chelseay Tud. L. 0. Eq. 89, in notiSy 3rd edit.) 

Q. — If A., B., and 0. become sureties for D., and A. is compelled to 
satisfy the whole liability, what remedy, if any, Tias he against B. ani 
0. respectively, and will B.*s liability be greater if 0. had become 
insolvent ? 

A. — A. may compel B. and 0. to contribute each one-third of the 
amount he has been compelled to pay ; in case of O.'s bankruptcy he can 
recover one half from B. : (Sm. Man. sect. 635.) 

Q. — A. and B. are jointly and severally liable to 0. as sureties for D., 
and A. being sued alone pays the whole amount for which they are 
sureties. Has he any, and what, remedy against B. ? How would it be if 
A. and B. were severally liable under different instruments, neither of 
them knowing that there was a second surety ? 

A. — A. could always obtain contribution against B. in the first instance, 
and by the 19 & 20 Viet. c. 97, the surety is entitled to every security 
held by the creditor in respect of such debt ; and he would be enabled to 
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sue B. for his share under the separate instrument, of which he was at 
first ignorant. 

Q. — Under what circumstances will a surety be discharged in equity 
from his liability ? 

A , — If the creditor docs any act or omits to do any act or duty which 
he is required to do by the surety, or is bound to do. and that act or 
omission may prove injurious to the surety, or if the creditor enters into 
a binding stipulation with the debtor unknown to the surety and incon- 
sistent with the terms of the original contract, the surety may set up such 
contract as a defence to any action brought against him : (Sm. Man. 
sect. 164.) 


PAETNEESHIP. 

Question. — What remedy has one partner against another in case of any 
breach of the articles of the partnership, and what proceedings are neces- 
sary to secure the assets of the partnership ? 

Answer. — If the articles of partnership are broken, an action may be 
brought to recover damages. But a more efficient remedy is to issue a 
writ in the Chancery Division of the High Court for an account and 
injunction, and apply that a manager and receiver be appointed to close 
the business and sell the property : (see St. Eq. §§ 661, 662, 663, 
672.) {a) 

Q. — In what way and under what circumstances can partners compel an 
account i?iter se ? 

A. — If a dissolution of the partnership has taken place or is asked for, 
or the partnership has expired, equity will decree an account inter se, on a 
writ being issued; (h) (St. Eq. §§ 671, 672 ; Sm. Man. sect. 648.) 

f 

Q . — In what cases will equity decree a dissolution of the partnership 
before the regular time, and how is its aid sought ? 

A. — If it is impracticable to carry on the undertaking at all, or at least 
according to the stipulations of the articles, or in case of the insanity, 
•permanent incapacity, or gross misconduct of one of the parties, equity 
will, on a writ being issued, decree a dissolution of the partnership before 
the regular time : (St. Eq. § 673 ; Sm, Man. sect. 640.) 

Q. — A, commences business in partnership with B. without written 
articles or stipulation as to duration of the partnership, and after a time 
discovers that B. is collecting debts due to the firm without entering the 
«ums received in the partnership books or paying them into the partner- 
fihip bank. State the steps which, upon being consulted by A., you would 
take for its protection ? < 

A , — Give notice to dissolve the partnership at once if this is not con- 
trary to the partnership agreement ; if it is, issue a writ in the ChEmcery 
Dmsion for a dissolution, and for the appointment of a receiver and 
manager. 

(c) By the 1873 Act, a. 34, aub-s. 3, the exclusive jurisdiction of equity in the diaso- 
lution of partnership or the taking of partnership or other accounts is retained by the 
Chaaicery Division. 

(6) The old decree in equity is now called a judgment. 
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Q. — How is a partnership dissolved in ordinary cases ? 

A. — By death ; by the act of parties ; by the bankruptcy of one, or 
both, or all ; or by effluxion of time ; it may also be dissolved by judg- 
ment of the court, or by marriage of a female partner : (Sm. Man. sect. 
640 ; Ohit. Cont. 242, 1 1th edit.) 

^ Q. — In the case of a partnership existing at the will of the parties, 
will equity in any circumstances interfere to prevent a dissolution ? 

— Yes ; equity will grant an injunction against a sudden dissolution 
if it is about to be made in ill-faith, and would work irreparable injury : 
(St. Eq. § 668 ; Sm. Man. sect. 641.) 

Q. — If a partner becomes a lunatic, does the lunacy occasion a dissolution 
of the partnership ? 

A, — The lunacy does not operate as a dissolution of the partnership; 
but if a partner is incapacitated by permanent lunacy from performing his 
duties in the partnership business, equity will decree a dissolution : (see 
Rowlands v. EvanSf 5 L. T. Rep. N. S. 658.) The dissolution has reference 
to the date of the judgment, and not to the time of the lunacy : (Adams’ 
Eq. 243.) 

Q. — How is the partnership estate and the separate estate of each partner 
applied in winding-up an insolvent partnership ? 

A, — The creditors of the partnership have a right to payment of their 
debts out of the partnership funds before the private creditors of either of 
the partners, although at law this was generally disregarded. On the other 
hand the separate creditors of each partner are entitled to be first paid out 
of the separate effects before the partnership creditors can claim anything, 
although at law a joint creditor might proceed directly against the separate 
estate : (Sm. Man. sect. 64ih) 

Q. — Two men enter into a partnership without any express agreement ; 
what is the duration of the partnership, and is there any legal or equitable 
presumption as to the share each was intended to have ? 

A. — The partnership is one at will. The presumption would be that 
each should share equally in the profits in absence of evidence to the 
contrary. 

Q. — What interest in the partnership passes to thf^ personal representa- 
tives of a deceased partner ? 

A , — In absence of condition to the contrary the share of the deceased 
in the partnership assets, after payment of the liabilities, will vest in his 
personal representatives. The partnership is dissolved so far as his estate 
is concerned; (see Lindley on Partnership, p. 681.) 

Q. — A., a partner in a trading firm, dies, constituting the other partners 
his executors. They carry on the business without withdrawing A.*s 
assets. No settlement of accounts having been come to, an action is 
commenced by a beneficiaiy under A.’s will. Up to what time is A.*s 
estate entitled to share in the profits of the business ? Give your 
reasons. 

A. — A. *8 estate is entitled to share in the profits as long as his assets 
remain in the business, because such assets are liable for the debts, and 
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form part of the fund from which the profits arise ; ( Vyse v. Foster', 
L. Eep. 7 H. of L. 329.) 

Q. — On a dissolution of partnership by effluxion of time, what in the 
absence of agreements are the rights of late partners as to (a) Partnership 
premises ; (b) The goodwill and trade marks (if any) ; and (c) The collec- 
tion of outstanding partnership assets ; and how may they be enforced 'i 

A. — (a) The partnership premises are part of the partnership assets, 
and any partner can insist on their being sold, which right he can enforce 
if necessary by writ in the Chancery Division in the High Court. 

(b) The goodwill and trade marks are likewise part of the assets, and 
must be sold if any partner desire it, but each partner will be entitled to 
carry on business in his own name in the neighbourhood : (2 Lindley on 
Part. 882, 886, 3rd edit.) 

(c) Any partner can give a valid receipt for any of the debts out- 
standing. It is usual to appoint one of the partners to get in the debts 
or to agree upon a third person, but if disagreements ensue and litigation 
arise a receiver will be appointed to get in the partnership assets ; (see 
Ih. 890.) 

Q . — Upon the death of one of two partners, what will be the respective 
legal positions of the surviving partner and of the representatives of the 
deceased partner, with regard to the goodwill of the partnership business, 
in default of any provision in the partnership articles to meet the case ? 

A , — ^In the event of dissolution by death it has been said that the good- 
will survives and there is a clear decision to this effect {Hammond v. Douglas, 
5 Ves. 530.) But modern authorities are wholly opposed to the notion 
that the value of the goodwill, as such, belongs to the survivor. It 
undoubtedly may happen that the survivor may obtain the benefit of the 
goodwill without paying for it ; for he is at liberty (unless restrained by 
agreement) to carry on business on his own account and possibly in the 
name of the late firm, but he cannot sell the goodwill for his own benefit : 
(see Smith v. Everett, 27 Beav. 446.) 

On the other hand, if the goodwill is put up for sale by the repre- 
sentatives of the deceased it will produce nothing if it is known that the 
surviving partner will exercise his rights; (Lindley on Partnership, 4th 
edit,, 861. 


MAESHALLING SECUEITIES. 

Question , — What is meant by the marshalling of securities ? 

Answer , — Marshalling of securities bears a close analogy to the marshal- 
ling of assets, which has already beeij considered. Ths general doctrine is, 
that if a creditor has a lien on, or interest in, two funds belonging to one 
person, and another creditor has a lien on, or interest in, one only of the 
funds, and the claims of both could not be satisfied if the former were to 
resort to that fund to which alone the latter is entitled, then the latter 
creditor has a right in equity to compel the former to resort to the other 
fund in the first instance for satisfaction, whenever it will not operate to 
the prejudice of the party entitled to the double fund, or to the common 
debtor : (Sm. Man. sect. 652.) 
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Q. — Blackacre of the value of 10,000^. and Whiteacre of 5000/., are 
mortgaged to A. to secure 7500/. B. has a second mortgage on Blackacre 
alone to secure 5000/. Will equity aid B. to compel A. to realise his 
security in part against Whiteacre, and how ? 

A. — Yes, equity will marshal these securities in favour of B., if this 
will not operate to the prejudice of A.’s rights, or control his remedies : 
(Greenwood v. Taylor, 1 B, & M. 185; Barnes v. Rackster, 1 Y. & C. 401 ; 
St. Eq. § 633.) 


DAMAGES AND COMPENSATION. 

Question. — ^What was the difference between courts of equity and 
common law in their respective modes of considering the performance of 
covenants ? 

Answer. — At law (and as a general rule in equity also) if a man under- 
took to do an act by way of covenant, and it was practicable to be done, he 
was bound to perform it punctiliously, or suffer the consequences. And in 
general there was no relief originally in such cases at law, only in equity ; 
but latterly relief might bo had in certain cases at law by the operation of 
various statutes. Courts of equity, however, did not hold themselves 
bound by such rigid rules as courts of law; (see St. Eq. §§ 1301-1303, 
1311 et seq. ; Sm. Man. sect. 668, &c.) 

Q. — What is the general rule of equity in granting relief against 
penalties and forfeitures for breaches of covenant ? 

A. — Where a penalty or forfeiture appears to have been inserted to 
secure the performance of some act, &c., equity regards the performance of 
such act, &c., as the substantial object of the party interested therein ; 
aigd if a compensation can be made for the non-performance thereof, it will 
relieve again the penalty or forfeiture, by decreeing a compensation in 
lieu of the same, proportionate to the damage sustained : (Peachey v. 
Somerset, 2 L. C. Eq. 895, 2nd edit.; Sm. Man. sect. 671.) 

Q. — In what cases will equity now relieve against forfeiture of a lease 
for breach of covenant ? By what statute was the jurisdiction enlarged ? 
And state against what breaches of covenant it will not relieve. 

A. — Equity will relieve in cases of the breach of a covenant to pay rent 
or to insure against fire. The statute 22 & 23 Viet. c. 35, enlarged the 
jurisdiction of the court to cases of non-insurance. If the forfeiture 
arises from any other covenant of a collateral nature, as to repair, equity 
will not relieve (St. Eq. § 1321), unless under very special circumstances : 
(Bamford v. Creasy, 7 L. T. Bep. N. S. 162.) But by 44 & 45 Viet. c. 41, 
8. 14, after 31st Decehaber, 1881, forfeiture in nearly all cases cannot be 
enforced if compensation be made ; (see ante, p. 238.) 

Q. — If a lessee, holding preuiises under a lease containing a covenant 
by him to insure the premises, with the usual clauses of forfeiture, should 
omit to effect a continuance of the insurance, and an ejectment be brought 
in consequence of such breach of covenant, will equity in any, and if so in 
what manner, interfere to restrain the proceedings? 

A. — The division of the court in which the action is brought will 
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relieve once against tlie forfeiture if the omission to insure happened 
without gross neglect and fraud, and no loss by fire has occurred, and the 
premises are at the time of application insured according to the covenant 
(and see antey p. 238) ; the Chancery Division has now no longer the power 
of restraining actions in the other divisions by injunction : (1873 Act,s. 24,. 
sub-s. 5.) 

Q. — Had equity power to award damages to the party injured ? If so,, 
when was such power conferred, and was the exercise of it limited in- 
any way ? 

A, — ^By the 21 & 22 Viet. c. 27 (operating from 1st Nov., 1858), in all 
cases in which the court could grant an injunction against a breach of 
contract, or the commission or continuance of any wrongful act, or grant 
specific performance of any contract, it might award damages to the party 
injured, either in addition to or in substitution for such injunction or 
specific performance. The damages might be assessed by the court, with 
or without a jury, or before a common law judge and jury, or before the 
sherijff. («) 


ELECTION, ADEMPTION, AND SATISFACTION. 

Question. — What is the doctrine of election ? 

Answer. — Election is the choosing between two rights by a person who 
derives one of them under an instrument in which a clear intention appears 
that he should not enjoy both : (Sm. Man. sect. 679.) 

Q. — Explain by instances the meaning of the term — election. 

A . — A testator, seised of Blackacre in fee and Whiteacre in tail, devises 
Blackacre to his eldest son and Whiteacre to the younger, and dies. The 
eldest son claims Blackacre as devisee, and Whiteacre (which his father 
had no legal power to devise) as heir in tail. This would not be allowed, 
the court saying, You must either claim under or against your father’s will 
— if you take Blackacre as devisee, you must give up Whiteacre to which 
you are entitled as tenant in tail to compensate your younger brother, or 
vice versd : (Haynes, 309, 8rd edit.) 

Q , — State the principle upon which the equitable doctrine of election is 
founded. A. devises Whiteacre to B. and purports to devise to C^Black- 
acre, which really belongs to B. ; upon what terms can B. claim White- 
acre ? If he elects to retain Blackacre, what is O.’s position? And can 
B. make any claim against Whiteacre ? If any, what ? Is forfeiture or 
compensation the principle applicable to the case ? 

A. — The doctrine is founded upon the intention, explicit or presumed, 
of the author of the instrument to which it is applied : {Dillon v. Parker y 1 
Swans. 401.) 

B. can only take Whiteacre on compensating 0. for the loss of Black- 
acre. If he elects to retain Blackacre, equity holds him as a trustee of 


(a) And see hereon 26 & 26 Viet. c. 42 ; Shrubsole v. Schneider (9 L. T. Rep. N. S.. 
626) ; Johnson v. Wyatt {ib. 618) ; Swayne v. Great J^orthern Railway Co. (ib, 646) 
Durrell v. Pritchard (] 8 ib, 646), 
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Whiteacre for the benefit of 0. to the extent of the value of Blackacre. 
Compensation, not forfeiture, is the rule: (see Haynes, 321, 3rd edit.) 

Q . — Could a plaintiff suitor in England carry on proceedings for the 
same objects in both the common law and equity courts, with any and what 
exception ; and could the doctrine of election be forced upon him by a 
defendant ; and what does the word election mean ? 

A. — As stated, a?ite, p. 467, a mortgagee could pursue all his remedies 
at once ; with this exception, as double vexation was not allowed, the 
plaintiff would have been compelled to elect in which court he would 
proceed. For the meaning of the word election, see preceding answers. 

Q. — An estate is absolutely limited by settlement to a married woman 
in the event of her surviving her husband ; the husband, misconceiving his 
rights, devises the estate to a third party by will ; and, by the same will, 
bequeaths a legacy to his wife. On his death, can the wife claim both 
her estate and the legacy ; or what are the respective estates of the wife 
and devisee ? 

A. — The wife cannot claim both her estate and the legacy, but will 
be put to her election : if she elects to keep her estate, the legacy given 
her by the will will be applied in compensating the disappointed devisee : 
(see Sm. Man. sect. 681 ; Not/s v. Afordaunt, 1 L. 0. Eq. 271, 2nd edit, ; 
Streatjield v. Streatjielcl, ib» 273.) 

Q. — ^If A., by his will, bequeaths B.'s property to 0,, and gives a legacy 
to B., can B. insist on being paid the legacy, and retain the property 
bequeathed by A. ? 

A. — ^No ; he will be put to his election : (see St. Eq. § 1075 et seq , ; 
Sm. Man., uhi sup.) 

•Q. — ^If a legacy is given on condition that the legatee shall not dispute 
the will, what will equity decree ? 

A. — That he will be put to his election : he cannot claim the legacy and 
dispute the will: (1 Hughes’ Pract. Sales, 378, 380, 2nd edit. ; Wright v. 
Wilkin, 33 L. T. Eep. N. S. 277.) 

Q. — If land be held on trust for sale and conversion into money, and 
distribution of the proceeds among A., B., and 0., can they, or any one or 
more of them, elect to take the land or their shares of it as realty 'i 

A. — ^A., B., and 0. may jointly elect to take the land or their shares as 
realty, but one of them cannot elect without the others : {Holloway v. 
Radcliffe, 23 Beav. 163.) But if money be directed to be laid out in 
land, to the use of several persons as tenants in common, one of them 
may elect to take his share of the money : (see Fletcher v. Ashhui'ner, 1 
L. 0. Eq. 778, 3rd edit.) 

Q. — ^What is an ademption of a legacy? Give some instances of 
ademption. 

A. — The ademption of a legacy is an implied revocation or satisfaction 
of it by dealing with the legacy, and not by altering the will. Thus, if 
the testator bequeath a specific legacy {ex gr, a particular horse or ring) to 
a legatee, and afterwards part with the article bequeathed, the legacy is 
adeemed. But this rule does not apply to general legacies given to 
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strangers, nor even to demonstrative legacies : (Wms. Exors. 825, &c., 
3rd edit. ; Ashhuraer v. Macquire, 2 L. 0. Eq. 229, 2nd edit.) 

Q. — ^Explain the doctrine of satisfaction of portions and debts by 
legacies. 

A, — Satisfaction is the making of a donation with the express or implied 
intention that it shall be taken as an extinguishment of some claim which 
the donee has upon the donor. As if a portion is secured by marriage 
settlement or otherwise to a child, and the parent or person standing in 
loco parentis afterwards bequeaths the same child a legacy which is sub- 
stantially the same in nature, amount, time of payment, &c., and be not 
given for a different purpose, it will (by implication) be a satisfaction of 
the portion, either altogether or pro tanto, according to circumstances : 
(Sm. Man. sect. 704.) As to satisfaction of debts, see infra, 

Q . — A father bequeathes to a child a legacy of 1000^., and afterwards, 
in his lifetime, gives to the same child a portion of 1 000/. ; on the father’s 
death can the child claim the legacy, and would it be the same if the 
legacy was a gift of the residue only ? 

A, — In the absence of evidence to the contrary, the portion will b' 
deemed a satisfaction or ademption of the legacy : {Ex parte 2 L. 
Eq. 303, 2nd edit.) But this rule (see St. Eq. §§ 1111, 1112) did not 
formerly apply to gifts of the residue, which are always changing in 
amount. It has, however, lately been held that a portion to a child may 
be a satisfaction of a residuary legacy, either wholly or partially, especially 
if that appears to have been the testator’s intention : {Montefiore v. 
Guadalla^ 1 L. T. Eep. N. S. 251.) (a) 

Q. — Is the satisfaction of a legacy applicable to strangers as well as to 
children ? 

A, — ^Not of a general legacy unless under some peculiar circumstances ; 
as where the legacy is bequeathed for a particular purpose, and a portion 
is afterwards given by the testator by an act inter vivos exactly for the 
same purpose and for none other : (St. Eq. § 1117, 1118; Sm. Man. sect. 
710 ; Ex parte Pye, sup.) 

Q , — In what case is a legacy in money to a creditor of the testator 
considered in equity to be an extinguishment of the debt ? 

A, — When it is of equal amount to the debt, and in other respects 
equally beneficial, and there is an absence of countervailing circumstances : 
on the principle that a testator shall be just before he is generous ; and 
the debt must have been due at the date of the will. If, however, there 
is an express provision in the will for payment of debts, this rule does not 
prevail; nor generally where the gift is of a residue, nor where the 
debt is a negotiable security : (Sm. Man. sect. 712 ; Talbot v. Earl of 
Shrewsbury ; Chance fs case, 2 L. 0. Eq, 346, 3rd edit.) 

Q. — ^A pecuniary legatee on being paid his legacy is told that he would 


(a) The following question is answered by this and preceding answers : Explain 
the doctrine of ademption ” with reference to specific legacies and to legacies ^ven 
as portions. Blustrate your answer by examples. 
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have lost it but for a direction in the will that the testator’s debts should 
be paid. Explain fully how this might happen. 

A . — It would happen if the pecuniary legatee was also a creditor of the 
testator, as the direction to pay debts is evidence of an intention on the 
part of the testator to exclude the doctrine of the satisfaction of his debt 
by the legacy : (see Haynes’ Out., note a, p. 372, 4th edit.) 

Q. — What are the rules as to the admission of extrinsic evidence, 
(1) to raise the presumption that a portion covenanted to be given by 
a settlement is satisfied by a subsequent legacy, (2) to rebut such pre- 
sumption ? 

A. — The law presumes that a portion covenanted to be given by a settle- 
ment is satisfied by a subsequent legacy of the same description where the 
settlor and testator is a parent (or in loco parentis), and extrinsic evidence 
may be required, and is admissible, to show this. But this being proved, 
the presumption is raised by extrinsic evidence from the nature of the two 
presumptions. Extrinsic evidence is always admissible to rebut the pre- 
sumption, and such evidence may be met by extrinsic evidence to support 
the presumption : {Lord Chichester v. Coventry, L. Rep. 2 H. & H. p. 71, 
and cases there cited, and see Haynes’ Out. Oh., ‘‘ Satisfaction.”) 

Q. — Supposing the presumption mentioned in the foregoing question to 
have been established, what is the position of the parties claiming the 
portion under the settlement ? 

A , — They may insist upon retaining the portion under the settlement, 
or in lieu thereof may take the legacy, but they cannot take both. It is, 
in fact, a case of election ; (see Haynes’ Out., Lect. XI.) 


PARTITION. 

Question. — What relief does equity give where a joint tenant, or tenant 
in common, is desirous of having the joint property divided ? 

Answer. — The mode in which relief is administered in such cases 
is by first ascertaining the rights of the several parties interested, and 
then issuing a commission to take the partition ; {a) and on the return of 
the commission, and confirmation of the return by the court, the partition 
is finally completed by mutual conveyances of the lots made to the several 
parties: (Sm. Man. sect. 715 ; Agar v. Fairfax, 2 L. 0. Eq. 374, 2nd 
edit., and see infra.) 

Q. — ^Has the Chancery Division exclusive jurisdiction in cases of par- 
tition ? Does the jurisdiction extend to copyholds ? 

A. — The Chancery Division has exclusive jurisdiction in cases of par- 
tition (1873 Act, s. 34, sub-s. 3); thej common law remedy by writ 
of partition was abolished by the 3 & 4 Will. 4, c. 27, s. 36. The 


(a) But it has lately been held by the court that a commission is seldom necessary 
to effectuate the partition, and should not be ordered : {Clarke y. Clayton, 8 L. T. Rep. 
N. S. 176.) 


I I 2 
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jurisdiction of the court was extended to copyholds by the 4 & 5 Viet, 
c. 35, s, 85. 

Q , — ^Have County Courts any, and if any, what jurisdiction in oases of 
partition ? 

A , — ^By 31 &; 82 Viet. c. 40, s. 12, jurisdiction in all actions of par- 
tition or for sales in lieu of partition, is conferred on County Courts 
in all cases where the value of the property does not exceed 500Z. 

Q. — In an action for partition can the court under any, and if so what, 
circumstances order a sale ? 

A , — ^Where judgment for partition may be made, and it appears to the 
court that by reason of the nature of the property, or of the number of 
the parties interested, or of the absence or disability of some of those 
parties, or of any other circumstances, a sale of the property and a distri- 
bution of the proceeds would be more beneficial for the parties interested > 
than a partition, the court may, if it think fit, on the request of any of 
the parties interested, and notwithstanding the dissent or disability of any 
others of them, direct a sale accordingly (31 & 32 Viet. c. 40, s. 3); and 
by sect. 4 the court, on the application of the parties interested individually 
or collectively, to the extent of one moiety or upwards in the property , ) 
hall, unless it sees good reason to the contrary, direct a sale, <fec., (a) and 
low, by 39 & 40 Viet. c. 17, an action for partition under these Acts 
ncludes an action for sale and distribution of the proceeds, and the latter 
nay be claimed without the former. 

Q. — ^Describe, shortly, the steps in an action for sale in lieu of 
lartition. 

A , — A writ must be issued in the Chancery Division of the High 
3ourt, which may now claim a sale and distribution of the proceeds 
\rithout claiming a partition (39 & 40 Viet. c. 17, s. 7); and the 
)roceedings may be the same as in an ordinary action to judgment, 
thereof all the parties interested are before the court ; it may direct a 
ale, if not an inquiry as to the parties interested is directed, and how, 
ind a sale directed on further considerations, this is where the parties 
nterested can be served with notice of the judgment ; but where this is 
lot convenient, by the above Act, at the instance of any party interested, 
he court may by order dispense with that service in special cases, and 
nstead thereof may direct advertisements calling upon all such persons 
o come in and establish their claims in respect thereof within a certain 
lime, after which they will be bound by the proceedings in the action as 
f they had been served with notice of the judgment, and the court may 
thereupon, if it thinks fit, direct a sale of the property and give all neces- 
sary directions, and the sale is carried out in the usual way ; but, 1st, 
the purchase money must be paid into court ; 2nd, the court, by order, 
must fix a time at the expiration of which the proceeds will be dis- 
tributed ; 8rd, the court shall direct such advertisements of the facts as 
it thinks necessary ; 4th, at the expiration of such time, if the interests 


(a) The court has authority under this Act to order trustees to sell an estate and 
divide the purchase money between the parties entitled, without directing the sale to 
take place in chambers ; {Hayward v. Smithy 20 L. T. Rep. N. S. 70.) 



CANCELLING, ETC,, OF DOCUMENTS INTEEPLEADBE. 


485 


of all persons interested have been ascertained, the court shall distribute 
the proceeds accordingly ; 5th, if not ascertained, it may distribute them 
with or without reservations, but excluded persons may recover subse- 
quently from those so receiving their portions : {Ih, s. 4.) 


OANOELLINQ, &o., OF DOCUMENTS. 

Question , — In what cases will instruments be ordered to be cancelled, 
rescinded, or delivered up ? 

Answer . — The Court of Chancery frequentl}^ cancelled or rescinded, or 
ordered to be delivered up, instruments which had answered the end 
for which they were created, or which were voidable, or which were in 
fact void. The jurisdiction exercised in cases of this sort was founded 
upon the administration of a protective or preventive justice. The party 
was relieved upon the principle quia timet, that is, for fear that such 
instruments might afterwards be vexatiously or injuriously used against 
him, when the evidence to impeach them might have been lost, or that 
they might already throw a cloud of suspicion over his title or interest : 
(Snell, Eq. p. 603, 4th edit.) (a) 

Q. — ^When will the court set aside and cancel instruments which are 
voidable only ? 

A . — In the following cases — 

1. Where there is some actual fraud in the party defendant in which 
the party plaintiff has not participated, 

2. Where there is some constructive fraud against public policy, and 
the party plaintiff has not participated therein. 

3. Where there is some constructive fraud against public policy, and, 
although the party plaintiff has participated therein, yet public policy 
would have been defeated by allowing the instrument to stand. 

4. Where there is some constructive fraud in both parties, but they 
were not both of them in pan delicto : (Snell, 5th edit. 612.) 


INTEEPLEADER. 

Question . — What is the nature and effect of an interpleader ? 

Answer . — It is an application by a person from whom two or more other 
persons, whose titles are derived one from the other, or from the same 
source, or adversely to each other, and whose rights he cannot readily 
determine, have claimed the same thing wherein he himself claims no 
interest ; and its object is to compel them to contest the matter between 
themselves without Involving him in any vexatious litigation respecting 
it : (see Ayck. Pr. 268, 9th edit. ; Sm. Man. sect. 740, and ante, p. 54 ; 
Evans’ Oh. Pr. 441.) (5) 

(а) The following is answered by the above : Give an instance of the circumstances 
under which an order of quia timet would be made. 

(б) By Ord. I., r. 2, the old procedure and practice of the courts of common law as 
to interpleader now apply to all actions in the High Court, and the application by^ the 
defendant must be made any time after service of the writ, and before putting in a 
defence. 
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Q > — ^What affidavit must the defendant make in support of an inter- 
pleader ? 

A, — That he is not in collusion with any of the parties : (Evans, ubi 
sup. ; and see Jones v. Shepherdy 3 L. T. Rep. N. S. 874.) 

Q. — ^Where a deposit is paid to an auctioneer at a sale, and there should 
arise a dispute between the vendor and purchaser, and an action is com- 
menced against him by either for the deposit ; what is the course to be 
pursued by the auctioneer to protect himself against their adverse claims ? 

A. — He must apply for an interpleader. 

— A. and B. claim property which is in C.’s hands, but in which C. 
has no interest. How can 0. protect himself ? If 0. had himself any 
interest in the property, would it make any difference in the nature of the 
proceedings ? 

A. — If C. claims no interest in the property, on action brought against 
him he may interplead, and so obtain protection ; but if he himself claims 
an interest in the property, he is then precluded from doing so ; at least, 
this was foimerly the rule in equity, but the common law practice now 
prevails, and this rule was never very strictly followed at common law as 
carriers claiming a lien for freight could interplead : (see St. Eq. §§ 806 
and note, 807 and note; Sm. Man. sect. 740, &c.) 


INJUNCTIONS. 

What is an injunction ? And mention the different kinds of 

injunctions. 

Answer , — An injunction was foimerly a judicial writ, but is now a 
judgment or order (Ord. LIL, r. 8, April, 1880) requiring a party to do or 
omit doing a particular thing. Injunctions were of two kinds : 1. Special 
injunction, by which parties are restrained from committing waste or 
injury to the property of others. 2. Common injunction, by means of 
which the Court of Chancery formerly stayed or controlled the proceedings 
in other courts, and which were formerly granted of course ; but the 
practice with respect to common injunctions was assimilated to the practice 
with respect to special injunctions: (15 & 16 Viet. c. 86, s. 58; Evans" 
Oh. Pr. 431.) («) 

Q. — ^What is an interlocutory injunction ? 

A , — When the grievance sought to be restrained is very pressing, an 
ex parte application may be made and injunction applied for as soon as the 
wnt is issued upon affidavit verifying the case, and in«Buch case an interim 
order (or interlocutory injunction) until the motion comes on to be heard 
upon notice is usually granted upon the terms of the plaintiff becoming 
liable for any loss occasioned thereby if it is improperly obtained : (Evana* 
Ch. Pr. 434.) 


(a) By the 1873 Act, b. 24, sub-s. 6, no cause or proceeding in the High Court of 
Justice or before the Court of Appeal can now be restrained by prohibition or 
injunction ; but any matter of equity may be relied upon by way of defence thereto, 
or the party may apply by motion in a summary way for a stay of proceedings. 
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Q. — ^Was the jurisdiction of the court of equity in granting injunctions 
afFected by the Common Law Procedure Act, 1854 ? and what power, in 
respect of injunctions, was given by that Act to any other, and what 
courts ? 

A. — This Act, which gave to the three superior courts of common law 
power to grant injunctions in all cases of breach of contract or other 
Tnjury, &c., where the party injured was entitled to maintain, and had 
brought an action, did not oust the jurisdiction of the courts of equity, 
but only gave concurrent jurisdiction in such cases to the courts of law : 
(Sm, Man. sect. 757 ; St. Eq. §§ 61, i. 81.) 

Q, — State in what cases the Court of Chancery would interfere by way 
of injunction ? 

A, — To stay proceedings in other courts ; to prevent waste ; the con- 
tinuing of nuisances : pirating copyright ; using trade marks ; breaches of 
patents for inventions ; quieting possession ; publication of private letters ; 
the sailing of a ship ; to restrain the carrying on of a trade contrary to 
lawful covenants, &c. : (see Gold Eq. 108 et seq.y 4ih edit. ; St. Eq. § 874 
et seq,) 

Q . — State generally and briefly the grounds or principles on which the 
Court of Chancery acted in granting injunctions. 

A . — The grounds or principles upon which it acted in granting common 
injunctions, were to prevent injustice being done by the inequitable use of 
other courts ; and in granting special injunctions to prevent irreparable 
injury. Also, because formerly there was no remedy or adequate remedy 
at law : (St. Eq. §§ 862, 864, &c. ; The Earl of Oxford's case, 2 L. 0. Eq. 
504, 2nd edit.) 

Q. — ^What were the general principles which regulated the Court of 
Chancery in granting or refusing injunctions ex parte i 

A, — They were only granted in cases of really pressing danger; when 
the court was satisfied that if not granted at once the mischief intended 
to be prevented would be so prejudicial to the party moving that the 
court could not afterwards set him right. Nor could the motion be made 
after appearance : (Drew. Ch. Pr. 55 ; Evans’ Ch. Pr. 434.) 

Q. — Upon what terms is an ex parte injunction usually granted, and 
what remedy has a defendant for loss caused by the injunction in the event 
of the court having been misled as to the facts ? 

A, — An ex parte injunction is only granted in very pressing cases, and 
then only on the terms of the plaintiff undertaking to pay any damages 
the defendant may sustain if it has been improperly obtained ; the remedy 
of defendant, if the court has been misled as to the facts, is to apply by 
motion on notice tc> the court to dissolve the injunction : (see generally 
Evans’ Ch. Pr. 434.) 

Q. — Can an injunction now be obtained to stay proceedings in an action ; 
and, if not, what course should be taken by a defendant who considers 
himself aggrieved by proceedings commenced against him ? 

A, — An injunction cannot now be obtained in the Supreme Court to 
stay proceedings in an action, but where a defendant is aggrieved by pro- 
ceedings commenced against him in the High Court of Justice or before 
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the Court of Appeal, he is at liberty to apply to the said courts by motion 
in a summary way for a stay of proceedings, either generally or so far as 
may be necessary for the purposes of justice, and the court thereupon 
makes such order as may be just : (1873 Act, s. 24, sub-s. 5.) The appli- 
cation should be made to the division of the High Court in which the 
action is pending. 

Q. — In what cases is the court empowered by the Judicature Act, 1873, 
to grant an injunction ? 

A . — By sect. 25, sub-sect. 8, an injunction may be granted by an inter- 
locutory order of the court in all cases in which it shall appear to be just 
or convenient that such order should be made ; and any such order may be 
made either unconditionally or upon such terms and conditions as the 
court shall think just ; and if it is asked either before, or at, or after the 
hearing of any cause or matter, to prevent any threatened or apprehended 
waste or trespass such injunction may be granted if the court shall think 
fit, whether the person against whom such injunction is sought is, or is 
not, in possession under any claim of title or otherwise, or (if out of 
possession) does or does not claim a right to do the act sought to be 
restrained under any colour of title ; and whether the estates claimed by 
both or by either of the parties are legal or equitable. 

Q . — What is a mandatory injunction, and where and under what 
circumstances will such an injunction be granted ? 

A. — A mandatory injunction is a judicial process, by which a person is 
required to do some act. Mandatory injunctions are very rare, and will 
only be granted where the act to be done is of a very simple and summary 
character, such as the removal of tiles improperly placed on the top of a 
chimney {Hervey v, Smith, 1 K. & T. 389) ; or where the injury to the 
plaintiff is of a very excessive and peculiar character : {Isenherg v. East 
India Company, 3 D. & S. 263.) 

Q. — ^In exercising its jurisdiction by injunction does the court merely 
prohibit mischief, or can it also give compensation in respect of past 
mischief ? 

A, — The court may now not only grant an injunction against further 
mischief, but may, either in addition to or in substitution for such remedy, 
award damages for the past wrong ; (21 & 22 Viet. c. 27; 25&26 Viet. c. 
42 ; and see ante, p. 480.) 

Q. — How is an injunction obtained ? 

A, — A writ must be issued with the claim for the injunction indorsed ; 
and, unless the order is applied for ex parte, a copy of the writ and a notice 
of the intended motion are served on the defendant. These proceedings 
having been taken, counsel moves the court, supported by suflScient 
evidence, for an order that the writ may issue. If the order is granted, it 
is drawn up, passed, and entered in the usual way. The writ is then pre- 
pared, sealed and served : (Evans, Oh, Pr. 434.) 

Q. — ^Is the time when the party applying for an injunction first become 
acquainted with the circumstances on which the application is founded, 
material or immaterial ? In either way of answering the question, give 
the reason. 
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A, — ^Yes ; as, for example, where in case of a patent the patentee has 
lain by and allowed the violation to go on for a long time without objec- 
tion or seeking redress. Because equity discountenances laches, and an 
injunction in such a case would not be a fit mode of redress under all the 
circumstances: (see St. Eq. §§ 895, 896, 959 a; Bovill v. Crate, L. Eep. 
1 Eq. 388.) 

Q. — On an application for an injunction, will the omission by the 
party making such application to state fairly all the circumstances within 
his knowledge material to the case, involve any, and if any what, particular 
circumstances ? 

A , — If an injunction has been obtained on a misstatement or conceal- 
ment of facts, the defendant may move to discharge the order : (Evans’ 
Oh. Pr. 436 ; and see Morgan v. M^Adam, 15 L. T. Rep. N. S. 348.) 

Q. — May a special injunction be obtained in any, and what cases, with- 
out notice ? 

A , — ^When the grievance sought to be restrained is very pressing, the 
injunction may be applied for after the writ is issued upon an affidavit 
verifying the plaintiff’s case, without either serving the defendant with a 
copy of the writ or notice of motion : (Evans, Oh. Pr. 439.) 

Q. — Sketch the form of a notice of motion for injunction, e,g,, against 
an obstruction of light and air, where such notice is served by special leave 
with a copy of the writ in the action. 

A, — In the High Ooui-t of Justice, 1881, A. No. 

V.O., Chancery Division, 

A. V. B. 

Take notice that by special leave this Honourable Court will be moved 
before his Honour, the Vice-Chancellor, on the day of 

i\pxt, by Mr. of ' , counsel for the above-named plaintiff, 

for an injunction to restrain the above-named defendant from obstructing 
the said plaintiff’s light and air, as indorsed on the writ served herewith. 
And take also notice that by special leave of the court this notice is 
served together with the writ in the action. 

0. D., 

Solicitor for the said Plaintiff. 

Dated this day of ,1881. 

To the above-named defendant 

(See Daniell’s Oh. Forms.) 

Q. — Describe the various steps necessary to obtain an injunction ex parte, 
and state whether the defendant can be restrained by any and what means, 
before the actual issue of the writ. 

A. — The writ mdst be issued with the claim for the injunction 
indorsed, in the usual way ; and as the motion is made ex parte, the case 
must be verified by affidavit. But the defendant is not served either 
with a copy of the writ or notice of motion. Counsel moves the court, 
supported by the above affidavit, and production of the writ. The 
registrar draws up the order and gets it entered. The writ may then be 
prepared and issued. And as soon as the order is pronounced the plain- 
tiff may serve the defendant with a written notice, stating that the 
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injunction has been granted, and that it will be served as soon as ready, 
which will be sufficient to restrain the defendant : (Evans, Oh. Pr. 434.) 

Q. — Ji the defendant is aware that an injunction is about to be applied 
for ex parte, and is advised that it would not be granted if the motion 
were opposed, what course should the solicitor adopt ? 

A . — The solicitor should apply at once for copies of the affidavits filed 
by the plaintiff, and to these he may either reply by affidavits contradict- 
ing them, or he may content himself by cross-examining the plaintiff’s 
witnesses in the examiner’s office ; or he may take both courses concur- 
rently. If there is not sufficient time for either of these courses, he gives 
counsel a brief to oppose the motion, and instructs him to appear and ask 
for time to answer the affidavit : (see Drew. Oh. Pr. 74.) 

Q. — The fifth volume of Macaulay’s History of England ” is published 
during the long vacation after the courts have risen. A bookseller pub- 
lishes a pirated edition ; the owner of the copyright seeks your advice on 
his remedy. Htate the course which you would advise him to adopt 
so far as the injury is remediable in equity ; the proceeding, step by 
step, for obtaining such remedy, and the time within which it can be 
obtained. 

A» — I should advise him to apply for an ex parte injunction, in the mode 
above pointed out. The motion must be made to the vacation judge. 
Special directions are, however, given each vacation as to the mode of 
applying for injunctions, the application being generally made at chambers. 
Under the most favourable circumstances, two or three days must elapse 
before the injunction can be obtained ; (see Ayck. Pr. tit. ‘^Injunctions,” 
9th edit.)(rt) 

Q. — K., in the course of a confidential employment by your client B., 
is entrusted by the letter with an important secret in connection wii& 
such employment, which he threatens to make public ; is, or is not, this 
a case in which the court will prevent the disclosure threatened ? and, if 
so, state the remedy which you would advise B. to adopt. 

A. — The court will prevent the threatened disclosure, on the ground of 
irreparable mischief. I should therefore advise B. to issue a writ against 
A. for an injunction : (St. Eq. § 952.) 

Q. — Has a party by whom private letters have been written and sent to 
another person an}^ property, absolute or qualified, ip the letters so sent 
as against the person receiving them ? If so, under what circumstances, 
to what extent, and in what way can he assert his title to this species of 
property ? 

A. — The property which a receiver of private leUers has in them is of 
a qualified kind ; for the property beyond the purpose for which the letter 
was sent is in the sender. The court will therefore restrain by injunction 
the publication of private letters, whether of a literary character or other- 
wise, where the publication is attempted without the consent of the author : 
(Sm. Man. sect. 776.) 


(a) When the court is sitting, the injunction might, with expedition, bo obtained in 
one day. 
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Q. — A. B., being in partnership with C. D., is about to draw and nego- 
tiate bills of the firm for bis private purposes ; what course would you 
advise C. D. to adopt for bis security ? 

A. — To apply to tbe Court for an injunction (in tbe mode before 
detailed) to restrain A. B. from negotiating tbe bills : (St. Eq. § GG9.) 

*Q. — A lessee of a farm is under covenant not to plough up meadow 
land or to remove bay or straw of tbe farm ; tbe lessee takes steps which 
indicate tbe intention to plough up meadow, or to remove bay or straw ; 
what remedy, if any, has tbe lessor to prevent this ? 

A. — Tbe remedy tbe lessor has is by issuing a writ for an injunction to 
restrain tbe lessee from so ploughing, &;c. : (see St. Eq. 721, 959, b.) 

Q. — How does tbe owner of property acquire a right, as against an 
adjoining owner, to tbe enjoyment of light and air ? Under what circum- 
stances will tbe court interfere, by injunction, to restrain any interference 
with such right ? 

A. — He acquires tbe right by uninterrupted enjoyment for twenty 
years, unless the enjoyment arose by consent in writing : (2 <fe 3 Will. 4. 
c. 71, s. 8 ; Ld. St. Leonard's Handy Book, 196, Gtb edit.) When tbe 
right is indefeasible, tbe court will prevent any interference with such 
light and air which would materiaUt/ injure tbe plaintifif. provided be has 
not acquiesced in tbe obstruction or been guilty of laches ; (Jacoinh v. 
Knight, 8 L. T. Eep, N. S. G21 ; Johnson v. Wijait, 9 il>, 618 ; Jackson v. 
The Duke of Newcastle, 10 ib, 685 ; L. Bep. 1 Eq. 242.) 

Q . — To what rights as to light is tbe owner of a bouse entitled who has 
altered tbe ancient lights : by enlarging or adding to tbe number of 
windows ? 

A, — So far as tbe ancient .lights remain, be retains bis former rights, 
and, if stopping tbe new lights would interfere with tbe old, that cannot 
be done : {Tapling v, Jones, 11 H. of L. Cas. 290.) 

Q. — An adjacent owner opens a new window completely overlooking tbe 
garden of B., who considers tbe enjoyment thereof to be interfered with by 
such window. Has B. any, and what, remedy ? 

A, — ^B. has no legal remedy; tbe invasion of B.’s privacy by A. is no 
wrong. However, B. may build, and so obstruct A.’s light : (Latham on 
Window Lights, 126 seq,, 324.) 

Q. — A. builds bouses with lights overlooking gardens at the back 
belonging to him, and let with tbe bouses, but divided from them by a 
passage. After tbe bouses have been erected more than twenty years, A. 
sells tbe garden land to B. How near to bis boundary, and to what- 
height can B. erect lAiildings ? 

A. — B. may (unless restrained by tbe terms of bis grant) erect any 
buildings be pleases upon tbe land so sold to him, however much they" 
may interfere with tbe lights of tbe vendor’s bouse : (see The Curriers' 
Company v. Corbett, 2 Drew & Sm. 858 ; 1 Dart. V. & P. 360, 5tb edit.) 

Q, — A. contracts with B., in general terms, that be will cease to carry 
on a trade, but subsequently violates bis contract ; has B. any remedy in 
equity ? And give tbe reason for ypur answer. 
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A. — has no remedy ; because contracts in general restraint of trade 
are void, as they tend to discourage industry, enterprise, and just compe- 
tition : (see St. Eq. § 292.) 

Q. — In what cases did the Court of Chancery, upon granting an injunc- 
tion, direct an issue to be tried in a court of law ; and for what purpose 
was such issue generally directed ? , • - 

A . — Before the court would interfere by a perpetual injunction to 
restrain the breach of a patent or copyright, &c., if the right to the 
patent, <fec. were disputed it would requii’e its validity to be established by 
a trial before a jury. Originally the court always directed the trial to 
take place at law : (^Griffith v. Turnery 33 L. T. Eep. N. S. 8.) Latterly 
the court had itself to determine a question of law or fact, on the deter- 
mination of which the equitable title to relief depended ; unless it 
appeared that the question of fact might be more conveniently tried at 
law, for then an issue might be directed : (25 & 26 Viet. c. 42, ss. 1, 2.) 

Q. — A patentee issues his writ against one whom he charges with an 
infringement of his patent by the manufacture and sale of articles 
protected by the patent. What must he prove to support his case, and to 
what relief will he be entitled if he succeed ? 

A. — The patentee must prove his right to the patent in the mode above 
pointed out, and the breach of the patent. The court will then grant an 
injunction, and decree an account of any profits the wrongdoer has made 
by a sale of the articles protected by the patent : (see St. Eq. ss. 930 
€t seq, ; Sm. Man. s. 771.) So damages may be granted as stated ante 
(note (a), p. 436). 

Q . — Will the court interfere to prevent the unauthorised use of trade 
marks, and in what cases ; and what must the plaintiff prove in order to 
succeed ? And what relief will the court give ? 

A. — The court will interfere if a person has already acquired a reputa- 
tion in trade by them — in fact, a property therein. The plaintiff must, 
prove (1) that he has an exclusive right to the trade mark ; and (2) that 
the defendant has knowing bj used it so as to prejudice the plain tiff^s 
custom and injure his business. The court will then grant an injunction 
against the further unlawful use, and compel the defendant to account for 
all profits made thereby : {Edlesten v, Edlesteiiy 7 L. T. Eep. N. S. 768 ; Hall 
V. Burrows, 33 L. J. 204, Ch.) So damages may be granted as stated, 
ante (note (a), p. 436). 

Q . — Is there any property in a trade mark ? And on what principle 
does the court interfere to restrain the improper use of a trade mark ? 

A . — Formerly there was no property in a trade mark. The principle 
on which the court interfered to restrain the improper use of trade marks 
was that the defendant had imitated the plaintiff’s marks for the purpose 
of fraudulently passing off his own goods as the plaintiff’s. But see 
25 & 26 Viet. c. 88, and 38 & 39 Viet. c. 91 ; also Burgess v. Burgess, 
3 De G. M. & G. 896. The latter Act confers a property in them after 
registration. 

Q. — WEI the court grant an injunction to restrain a public nuisance, 
and if so, at whose suit ; and is it in all cases necessary that the party 
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applying for tlie injunction lias sustained some special or particular 
damage ? 

A. — An injunction will be granted in the case of a public nuisance, and 
the usual and proper course is to issue a writ in the name of the Attorney- 
General, whose consent must be obtained for that purpose ; but this is 
ot necessary if there be a special or individual grievance arising out of 
a common injury which affects a certain person or certain individuals more 
than others, in which case a writ may be issued by such person or indi- 
viduals : (Dan. Pr. 1481, 4th edit.) 

Q . — What is waste, and what are the acts which constitute waste ? 

A. — Waste is the destruction, or material alteration, by a tenant for 
life or years, of any part of the tenement, to the injury of the person 
entitled to the inheritance. There are two kinds of waste — voluntary 
and permissive — the first by the tenant’s voluntary act, as where he pulls 
down a house ; the other by his default, as by suffering it to remain out 
of repair : (see notes to Bowles' caset L. 0. Oonv. 90, 2nd edit.) It is 
also divided into legal and equitable, as stated infra. 

Q. — What is meant by equitable waste ? ” Will a tenant for life 
without impeachment of waste, be restrained from committing it ? 

A. — Equitable waste is such injurious acts as were not punishable as 
waste at law ; as where a tenant for life without impeachment of waste 
pulled down or defaced the family mansion, or felled ornamental timber : 
but the Court of Chancery would restrain him by injunction ; (see Sm. 
Man. 410, 10th edit. ; Gai'th v. Sir J. H. Cotton, 1 L. Eq. 559, 2nd 
edit.) 

An estate for life without impeachment of waste will not confer upon 
the tenant for life any legal right to commit equitable waste, unless an 
intention to that effect expressly appear upon the instrument creating 
such estate : (1873 Act, s. 25, sub-s. 3.) 

Q. — State some of the ordinary cases in which the court will interfere 
to prevent the committing of waste. 

A . — The Court will restrain, by injunction, the committal of voluntary 
waste ; as where a tenant for life pulls down buildings or fells timber. 
But the Court has no means of interfering in case of permissive waste by 
a tenant for life : (Sm. Man. 410, 10th edit.) But an account would be 
granted where there is an express covenant to repair : {Marsh v. Wells, 
2 S. & S. 87.) 

Q.— Will the court interfere before the defendant’s appearance to stay 
waste ? 

A. — Yes ; but the, application for the injunction must be supported by 
affidavit, verifying the case. And in such cases leave will be granted 
to serve notice of motion for the injunction before the writ is issued : 
(Evans’ Ch. Pr. 434.) 

Q. — A. is tenant for life without impeachment of waste ; on his death 
the remainderman ascertains that he has, during his life, cut down timber 
— ^including ornamental timber — for repairs and sale, has pulled down the 
manor house, and allowed farm houses to fall into disrepair, has broken 
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Tip pasture, and has opened mines and quarries. Has the remainderman 
any and what remedy in respect of any and which of those acts or 
neglects ? And what action, if any, could he have taken during the life- 
time of the tenant for life ? 

A. — The remainderman, after the death of the tenant for life, may 
bring an action for damages against his representatives for his cutti^ 
down the ornamental timber, for pulling down the manor house, for 
breaking up the pasture land if it is the park (but not otherwise). The 
other acts mentioned a tenant for life without impeachment of waste ha.s 
u right to commit. During the lifetime of the tenant for life he could 
have issued a writ for an injunction and damages as well in respect of such 
of the acts as constituted equitable waste. 

Q. — Can equity permit the tenant for life of an estate who is impeach- 
able for waste to commit waste ; and will it permit a tenant, whether so 
impeachable or not, to grant a lease for a longer period than twenty-one 
years, or the life of such tenant ? If so, state under what circumstances, 
and by what authority, it has such power. 

A. — Irrespective of legislative enactment, the court will restrain a 
tenant for life impeachable for waste, from committing it. So it will 
restrain a tenant for life, whose estate is given to him unimpeachable for 
waste, from committing what is termed equitable waste ; (see St. Eq. §§ 
912 et seq.) By the 40 & 41 Viet. c. 18, however, the court is 
empowered to authorise leases of any settled estates, or of any rights or 
privileges over or affecting any settled estates, for any purposes whatso- 
ever, whether involving waste or not, provided the questions set out in the 
Act be adopted : (see ante, p. 241.) 

Q. — Will the court restrain a tenant for life without impeachment of 
waste from cutting down any, and what timber ; and, supposing such 
tenant for life to cut down such timber, and to sell the same, to whom 
will the money produced by such sale belong ? 

A, — The court will restrain him from cutting down timber which is 
planted and grown for ornament or shelter of the property : this being 
termed equitable waste. If he should cut down such timber and sell it, 
the proceeds will belong to the remainderman or reversioner. The proper 
remedy is to issue a writ for an injunction and account : (St. Eq. §§ 515, 
&c. ; Garth v. Sir J. H, Cotton, sup ; Seagram v. Knight, L. Eep. 2 Oh. 
App. 628.) 

Q- — How is an injunction put in force ? 

A. — By serving a copy of the order or judgment on all the parties en- 
joined ; and, on breach thereof, moving the court that the parties may 
stand committed : (Evans’ Oh. Pr. 436.) 

Q. — ^Describe the proceedings against a defendant in case of breach of 
an injunction? 

A. — Serve the defendant with notice of the intended motion, and then 
move the court that he may stand committed for his contempt. If the 
order is granted it is drawn up, passed and entered, after which it is 
handed to the messenger of the court, who procures the Lord Ohancellor’s 
warrant, and thereupon the defendant will be committed to prison : 
(Evans, Oh. Pr. 437.) 
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WEIT OF NE EXEAT EEGNO. 

Question, — In what cases, and upon what grounds, is a writ of ne exeat 
regno granted ? 

Answer. — In those cases in which the plaintiff is apprehensive that the 
efendant is about to leave the kingdom for the purpose of avoiding the 
plaintiff’s demands. It can only be obtained when the plaintiff has an 
equitable money demand actually due and certain in nature, except in 
the case of an order for alimony, and then only for arrears and costs 
actually due, or for a sum due on an admitted balance of an account : 
(Evans, Oh. Pr. 106 ; Sm. Man. sect. 783.) 

The plaintiff must now show, as in cases under sect. G of the Debtors Act, 
1869, that the absence of the defendant will materially prejudice him in the 
prosecution of his action : (see Jessell, M.E. in Driver v. Beyer ^ 41 L. T. 
Eep. N. S. 

Q . — In case of a demand for which the debtor cannot be arrested, and 
the debtor is about to quit the country, will equity interfere to prevent his 
so doing ? And what are the necessary proceedings to be taken for that 
purpose ? 

A. — In such case a writ of ne exeat regno must be applied for. An 
ordinary writ must bo first issued. The application must be made to the 
court by counsel, and must be supported by aflBdavit, verifying the material 
allegations in the case. When the order is granted it is drawn up, passed, 
and entered in the usual way ; the writ is then prepared, and forwarded 
to the undersheriff of the county into which it issues, by whom it is 
executed ; (Evans, Oh. Pr. 106 ; and see Sichel v, Eaphael, 4 L. T, Rep. 
N. S. 114.) 

Q. — State the origin of the jurisdiction assumed by courts of equity in 
granting writs of ne exeat regno, 

A. — ^It was originally a prerogative writ applicable only to the purposes 
of state. It latterly became a part of the ordinary process of the court, 
and might be considered as a species of equitable bail : (Ayck. Pr. 291, 
9th edit. ; Sm. Man. sect. 781.) 


RECEIVEB. 

Question. — ^What are the ordinary cases in which a receiver is appointed ? 
And state any special cases. 

Answer, — The ordinary cases are those in which the action (which 
must be pending ekeept in the case of idiots and lunatics) arises out of 
claims by parties having equitable interest in the subject, as in partnership 
transactions, between mortgagor and mortgagee, and the like : (St. Eq. 
§§ 829, 830.) 

As to special cases : a receiver was appointed of a Government pension, 
the trustees being out of the jurisdiction : (Ayck. Pr. 642, 9th edit.) So 
where there is a manifest breach of trust by an executor by wasting the 
property, a receiver will be appointed; (see Gold. Eq. 218, 4th edit.) 
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But now, by the 1873 Act, s. 25, sub-s. 8, a receiver may be appointed 
by interlocutory order of the court in all cases where it appears just or 
convenient. 

Q . — Will the court appoint a receiver at the instance of annuitants or 
equitable creditors when the property is legal and judgment credijjors have, 
taken possession by writs of elegit ? What is the nature of the receiver’s 
office and duty ? 

A . — The court formerly would not, although under the new practice 
it might, appoint a receiver where the annuitant has a right of entry or 
distress, but the court would always appoint a receiver in favour of the 
equitable creditors, not disturbing the rights of any of the judgment 
creditors in possession : (see Dan. Oh. Pr. 1555, 4th edit., note u.) 

The receiver is an officer of the court, and his duties are to receive the 
rents, issues, and other profits of land or other things in question in an 
action, to pass his accounts, and pay in the balances at the times appointed : 
(Sm. Man. sect. 787 et seq.) 

Q , — ^Will the court appoint a receiver at the instance of a second 
mortgagee when the first mortgagee is not in possession ? Will it do so 
when the first mortgagee is in possession ? Explain the reason for the 
difference if there is any. 

A . — The court will grant a receiver at the instance of a second incum- 
brancer in all cases in which the first incumbrancer is not in possession, 
but will not do so unless under very particular circumstances, when he is 
in possession. The reason for the distinction is that the first mortgagee 
has the legal right to possession, and to collect the rents, &c., if he thinka 
proper : (see Dan. Oh. Pr. 1564, 1565 et seq., 4th edit.) 

Q. — Is any, and what, security required from a receiver in an action ? 

A . — ^Yes, unless otherwise ordered, the person so to be appointed is 
first to give security, to be allowed by the judge to whose court the 
action is attached (usually double the amount of the property or income), 
and to be taken before a person authorised to administer oaths, duly to 
account for what he shall receive, &c. : (Evans, Oh. Pr. 750.) 

Q.^Give instances of persons who, in an action praying for a receiver, 
are disqualified from being appointed such receiver. 

A. — A peer cannot be appointed a receiver ; neither can the solicitor or 
a party in the action be appointed as a rule : (Evans, Oh. Pr. 750.) 

Q. — ^Is bankruptcy a disqualification for acting as a receiver, trustee or 
executor ? 

A. — Bankruptcy is in general a disqualification for a receiver, and also 
for a trustee whenever, from the nature of the trust, he will have con* 
siderable sums under his control : (Re Barker, 1 Oh. D. 43.) 

An executor, though bankrupt, cannot be removed : (see 1 Will, on 
Exors. 644, 6th edit.) 

Q. — On an original application for the appointment of a receiver, to 
whom should the application be made, and is there, or not, any difference 
in the practice when it is sought to supply a vacancy in the office ? 

A . — The original application for the appointment of a receiver is made 
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to the court, but where it is merely to supply the place of a receiver 
already appointed, whose office has become vacant, it may be made at 
chambers, and the same where the application is made by consent : (Evans, 
Oh. Pr. 748 ; Booth v. Colton, 18 L. T. Eep. N. S. 384.) 

Q , — ^What are the powers of a receiver ? Can he distrain for rent in 
*to:ear, cut timber, give notice to quit, or let the estate without the 
authority of the court ? 

A, — His powers are very limited ; he must apply from time to time to 
the court for authority to do such acts as may be beneficial, to the estate. 
He may, without leave, distrain for rent within the year. If more be due, 
an order is necessary. He cannot, without order, cut timber. If he has 
a general authority to let lands from year to year, he may give notice to 
quit. He may, with the approbation of the judge, let the estate by parol 
from year to year to several tenants without order. Letting for longer 
periods must be with the sanction and order of the judge at chambers : 
(Sm. Pr. 1032, 1033, &c., 7th edit. ; Wood, L. & T. 51, 306, 393, 10th 
edit.) 

S. — ^If a receiver appointed by the court finds himself in circumstances 
of difficulty in regard to the management of the property, how should he 
proceed to obtain the direction of the court ? 

A, — This may be done in certain cases by summons at chambers, as for 
liberty to let the estate, &c. ; in other cases the application is made to the 
court on motion : (8m. Pr. 1033, &c., 7th edit.) 

Q. — Can a receiver bid at a sale by auction made under a judgment of 
the court ? 

A , — ^No ; the court refuses to give liberty to receivers to bid at the sale : 
(Ayck. Pr. 519, 9th edit.) 

* Q. — ^If previously to a judgment a receiver is appointed, and the judg- 
ment does not in any way notice the appointment, does the omission affect 
the continuance of the receiver ? 

A. — The appointment of a receiver made previously to a judgment will 
be superseded by it, unless the receiver is expressly continued : (Dan. Oh. 
Pr. 1629, 2nd edit.) 

— ^Is a receiver liable under any, and what, circumstances, for moneys 
belonging to the estate deposited by him with a banker who afterwards 
fails ? (a) 

A, — ^He is liable for any loss occasioned by the failure of a banker with 
whom he deposits moneys for security, if the deposits be made in such 
a way that he parts with the absolute control over the fund, or if it is 
mixed up with his own money in the banker's hands : (Dan. Oh. Pr. 1629, 
2nd edit.) 


(a) Also asked thus : If a receiver appointed by the court finds it necessary to pay 
money into a bank for safe custody, what precaution ought he to take to avoid being 
made liable in case of the failure of the bank ? 


K X 
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INFANTS, (a) 

Question. — ^What protection does the court give to infants having pro- 
perty within the jurisdiction ? and in what cases will it deprive a father of 
the custody of his children, being minors ? 

Answer, — The court will appoint a suitable guardian to an infant where' 
there is no other who will or can act, at least where the infant has pro- 
perty. It will also deprive the parent of the custody of his children on 
proof of gross ill-treatment or that the parent is living ^in gross immorality, 
or otherwise acts in a manner injurious to the morals or interest of his 
children. The court will also prevent the estate of the infant from being 
wasted : (see Sm. Man. sect. 794, &;c. (h) 

Q. — ^What is the course of proceeding if, upon default made by a 
defendant in not appearing to a writ it appears to the court the defendant 
is an infant ? 

A. — In such case the court may, upon the plaintiff’s application, order 
that some.. proper person be assigned guardian of such infant defendant, 
by whom he may appear and defend the action. It must be shown 
that a copy of the writ was duly served, and that notice of such applica- 
tion was after the expiration of the time allowed for appearing, and at 
least six clear days before the hearing of the application, served upon or 
left at the dwelling-house of the person under whose care such defendant 
was at the time of serving the writ, and if the defendant is not residing 
with his father or guardian, also upon the father or guardian of the 
infant, unless the last-mentioned service be dispensed with by the court : 

(Old. xm.) 

Q. — What notice is necessary before moving to assign a guardian to an 
infant defendant ? 

A. — See preceding answer. 

Q. — Can a father or mother appoint a guardian to their children ? 

A. — The 12 Oar. 2, c. 24, gives the father power to dispose of, by testa- 
mentary disposition, (c) the guardianship of the children, which may 
extend, if males, to the age of twenty-one years ; if females, to that age 
or marriage, whichever may first happen. A mother cannot appoint a 
testamentary guardian, although she may be appointed guardian : (Gold. 
Eq. 151, 4th edit.) 

Q. — ^In the absence of a guardian so appointed, what is the summary 
course of proceeding after the father’s death for the appointment of a 
guardian, and procuring an allowance for the infant’s maintenance ? 

A . — The orders for the appointment of a guardian (not being ad litenC) 
and for maintenance are obtained on summons at chambers. Evidence 


(а) The wardship of infants and the care of infants* estates^tfTe assigned to the 
Chancery Division by the 1878 Act, s. 34, sub-s. 3. 

(б) In questions relating to the custody and education of infants, the rules of 
equity are to prevail ; (1873 Act, s. 26, sub-s. 10.) 

(r) The statute says by deed or will,'* but this has been held to mean a testamen- 
tary instrument in the form of a deed or will : (see Chit. Stats, by Welsby and Bevan, 
671, n. d., 2nd edit.) 
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must be produced to show : 1. The age of the infant. 2. The nature and 
amount of his fortune and income. 3. What relations he has : (see Judge’s 
Reg. Nov. 1852 and Aug. 1857.) 4. That the proposed guardian is a fit 
and proper person, that he is willing to act, and has no interests opposed 
to those of the infant. 

Q. — Can an infant appoint a testamentary guardian to his children, and 
if so, by what document can it be done ? 

A. — ^An infant not being able to make a will (1 Viet. c. 26, s. 7) can- 
not appoint a testamentary guardian to his children. He can, however, 
appoint one by deed : (12 Oar. 2, c. 24.) 

Q, — State some cases in which the Court of Chancery was accustomed 
to commit the custody of infants to persons to act as guardians during 
their father’s life. 

A, — WTierever the father’s conduct was such that it was considered 
detrimental to the best interest of the infants to remain in his care : 
(see the cases of Shelley ^ Jac. 266 n. ; Wellesley, 2 Bligh N. S., and 
Besant, 48 L. J., N. S. 497 ; and see Haynes’ OutHnes, 135, 4th edit.) 

Q. — ^Where it is not shown that the father is unfit to remain the cus- 
todian of a child, or that his so remaining would be an injury to the child, 
can the court order such child to be taken from him and delivered to the 
mother ? Give a reason for your answer. 

A. — ^Yes; as by Talfourd’s Act (2 & 3 Viet. c. 54), amended by 36 
Viet. c. 12, the court may order that the mother have custody of her 
children up to the age of sixteen years, subject to any regulations the 
court thinks fit to impose. What was formerly the common law right of 
the father is now subject to the discretionary power of the judge : 
(see observations of Master of the Rolls, in Re Taylor, 46 L. J. 399, Oh.) 

— In what cases would the Court of Chancery have permitted the 
mother of children in the father’s sole custody to have access to them ? 
And in what cases to have the children delivered to her custody ? 

A. — The mother would be permitted to have access in all cases where 
she was not living in open crime ; children under sixteen may now be 
committed to her custody wherever the court thinks it would be for their 
interests, or in case of an atheistical father : (see Shelley v. Weshvake, 
Jac. 266, n., and Wellesley v. Duke of Beaufort, 2 Russell; and 36 Viet, 
c. 12 ; Haynes, 136, 4th edit.) 

Q. — How is an infant made a ward of court, and what is the effect of 
it as regards his person and property ? 

A. — ^He may be made a ward of court either by writ, or summons at 
chambers on the above»stated evidence. After this, any act affecting his 
person or property must be done under the express or implied direction of 
the court, otherwise the act will be treated as a violation of the authority 
of the court, and the offending party will be arrested for contempt, and 
punished by attachment : (see Sm. Man. sects. 801, 802.) 

Q. — ^What constitutes an infant a ward of court, and what are some of 
the advantages of placing an infant in that position ? 

A. — ^Properly speaking a ward of court is a person who is under a 

K E 2 
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guardian appointed by the court ; but whenever an act ia instituted in 
the court relating to the person or property of an infant, he is treated aa 
a ward of court. The court will appoint a suitable guardian to an infant 
made a ward of court, where there is no other who will or can act, at 
least where the infant has property. It will also remove a guardian on 
good cause being shown, and will also deprive the parent of the custody 
of his children on proof of gross ill-treatment, or that the parent* is living 
in gross immorality, or otherwise acts in a manner injurious to the morale 
or interests of his children. The court will also order them suitable 
maintenance, and will arrest for contempt and punish by attachment as a 
violation of its authority any person who shall do any act affecting the 
person or property of the infant : (Smith's Man. sect. 801.) 

— Gan a valid settlement of the real and personal estates of infants 
be made upon their marriage ? And, if so, how ? 

A. — Infants may, with the approbation of the court, obtained on 
petition in a summary way (a), make, valid and binding settlements, 
or contracts for settlements, of their real or personal estates on their 
marriage. But this Act does not extend to male infants under twenty, or 
to female infants under seventeen years of age : (see 18 & 19 Viet, c, 43, 
et ante, p. 338.) 

j. — ^A, desires to marry a female ward of court ; what steps must be 
taken to obtain the sanction of the court, and on what terms will it be 
gi’anted ? 

A. — To obtain the sanction of the court a petition must be prepared, 
presented, and, if necessary, served. On the hearing of the petition the 
matter will be referred to chambers for the judge’s chief clerk to inquire 
whether the match is suitable, and what settlement should be made. 
These inquiries having been completed, and the settlement approved by 
the conveyancing counsel to the couii), the chief clerk makes his certificate 
(which is approved and filed), and the court upon this certificate gives its 
sanction to the marriage upon the terms that the intended husband makes 
the settlement required by the court : (Evans’ Oh. Pr. 423.) 

Q. — What are the usual trusts of a settlement of the property of a ward 
of court on her marriage with a gentleman who brings little or no pro- 
perty into the settlement ? 

A. — They would usually be these : To trustees to the separate use of 
the wife for her life without power of anticipation ; then to the husband 
for his life or until bankruptcy, &:c., followed by a power to appoint to 
the children of the marriage, and a special provision for the children 
in default of appointment. The ultimate trusts for the wife’s heir or 
next of kin according to the nature of the property : (see more fully ante, 
tit. Settlements.”) 

Q. — In what manner are the trusts of a marriage settlement to be per- 
formed when the deed has been lost or destroyed ? 


(a) All causes or matters under any Act of Parliament by which exclusive juris- 
diction was given to the Court of Chancery, or any judge thereof (except appeals 
from the County Courts), are assigned to the Chancery Division : (1873 Act, s. 34, 
-s. 2.) 
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A , — Secondary evidence in the shape of a copy, proved to be correct, will 

admitted as evidence of the original settlement (see Drew. Oh. Pr. 113), 
and the trusts may be performed from such copy ; for where the contents 
of a lost or destroyed instrument are proved, the party will receive the 
•eame benefit as if the instrument were produced, and, if necessary, the court 
will compel a discovery : (see St. E. §§ 83, 84, 254.) 

Q . — Upon the marriage of an infant minor, without the consent of the 
court, what is the consequence to persons concerned in, assisting, or 
procuring such marriage ; and what course does the court usually adopt 
towards them ? 

A. — The husband and all others concerned in aiding and abetting the 
act are guilty of a contempt of court, even though ignorant that the 
infant was a ward of court ; and may be punished by attachment : {Eyre 
V. Countess of Shafteshury^ 2 L. 0. Eq. 528, 2nd edit. ; Sm. Man. sect. 
•811.) 

Q. — ^If an infant son during his father’s lifetime becomes entitled to 
property, will the court direct the income, or any part of it, to be applied 
for the maintenance and education of the infant, and by what will the 
court be guided ; and is it necessary to institute an action for the purpose 
•of obtaining its decision ? Would the same rule apply if the infant had 
no parent living or only a mother ? and, if not, why not ? 

A . — If the infant has a father living capable of maintaining him 
according to his expectations, the court will not make an order for an 
allowance to the infant. If the infant has no father, or no father able 
to maintain him according to his expectations, then, without reference 
to the 23 & 24 Viet. c. 145, s. 26, the court will make an order for an 
•allowance for maintenance, and this, irrespectively of any property the 
mother may have for her separate use or otherwise : (and see 33 & 34 
Viet. c. 93, s. 14.) The order for maintenance is obtained without an 
action by summons at chambers, showing the infant’s age, property, 
relations, &c. : (see Dan. Pr. 1218-1221, 4th edit. ; Sm. Man. sect. 
801, &c.) 

Q . — When may trustees apply the income of their infant cestuis que 
imst property for the maintenance of such infants in the absence of any 
•express trust ? 

A , — By the 23 &; 24 Viet. c. 145, trustees holding property for infants 
:i]day, in their discretion, pay the whole or part of the income of such pro- 
perty to the guardians (if any) of the infant, or otherwise apply it for the 
maintenance or education of the infant, whether there be any other fund 
;applicable for this purpose, or any other person bound to provide for such 
maintenance or education or not (sect. 26) ; this section is repealed after 
the 31st December, 1881, but is in effect re-enacted by 44 & 45 Viet. c. 
41, s. 43. 

— Bequest by will dated after 1860 of a legacy to testator’s nephew, 
an infant, contingently on his attaining twenty-one, from what time does 
the legacy carry interest ? May the executors apply any part of the 
interest for the legatee’s maintenance during minority ? 

il.— The interest would be payable from the expiration of a year after 
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the testator’s death assuming the uncle did not stand in loco parentis 
to his nephew.) By Lord Oran worth’s Act (23 & 24 Viet. c. 145), and 44 
& 45 Viet. c. 41, the executors may apply the income for maintenance as 
above stated. 

Q. — When a railway company purchases land from the vendor under 
disability, bow is the purchase money disposed of when under, and when 
above the limit of 200/. ? 

A. — When the sum to be paid exceeds 200/. it must be paid into the 
bank in the name and with the privity of the Accountant (now Paymaster) 
General of the court in England, if the same relate to lands in England or 
Wales, or the Accountant-General of the Court of Exchequer in Ireland if 
the same relate to lands in Ireland, ex parte the promoters of the under- 
taking in the matter of the special account. If the sum shall not amount 
to the sum of 200/., and shall exceed 20/., the same may be either paid 
into the bank or paid to two trustees to be nominated by the guardians, 
husbands, committees, or trustees of the parties entitled to the rents and 
profits of the land. If the sum is under 20/., then it may be paid direct 
to the said guardians, husbands, committees, or trustees of the parties 
entitled for their use : (see 8 Viet. c. 18, s. 69, 71, 72.) 

Q. — What are the investments prescribed by the Lands Clauses Consoli- 
dation Act for the purchase money of the land of a party under disability, 
and how is it dealt with in the meantime ? 

A. — The money is to be paid into the Bank of England, and until it 
can be applied as stated infra, it may be invested in the Three per Cent. 
Consols, Reduced Annuities, or Government or real securities. It, ulti- 
mately, may be applied (1) in redemption of land tax ; or (2) in pa 37 ing off 
incumbrances on lands settled to the like uses as the lands sold ; or (3) in 
the purchase of other lands to be settled to the same uses as the lands 
sold ; or (4) if paid in under this Act as the court shall direct ; or (5), in 
payment to the person becoming absolutely entitled : (8 Viet. c. 18, ss. 
69, 70. 

Q. — ^What rule does equity observe regarding the enforcement of 
contracts entered into by infants or married women ? 

A, — The court will not enforce their contracts either for or against 
them ; for to enforce the specific performance of agreements in equity the 
remedy must have been mutual: (see Gold. Eq. 180, 4th edit. ; St. Eq. 
§ 787.) 

Q. — How does an infant sue, and is there any difference in the mode 
of suing when the infant has or has not a testamentary or other 
guardian ? 

A. — He does so by next friend (Ord. XVT., r. 8), whether he has a 
guardian appointed by the court or a testamentary gliardian. The guardian 
would usually be such next friend ; but any one, even a mere stranger, may 
be named, and the action be carried on without the knowledge of those 
who have the care of the infant. However, the next friend must first sign 
a written authority to the solicitor to be filed with the copy writ : (Dan. 
Pract. 72, 73, 4th edit.) (a) 

(a) Where there is any conflict between the rules of law and equity in reference to 
{;he same matter, the rules of equity are to^prevail : (1873 Act, a. 25, sub-s. 10.) 
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Q. — Can or cannot a writ be issued on behalf of an infant without his 
consent ? And if so, what course may the court adopt to see whether it 
be for his benefit ; and if not, what course will the court adopt ? 

A. — ^Anyone may issue a writ on behalf of an infant without his 
consent (Mit. PL 28 ; Dan. Oh. Pr. 95) ; but the court has the power to 
direct an inquiry at chambers to see whether the action be for the infant’s 
benefit, and will stay or dismiss proceedings which appear to be detrimental 
to his interest : (see Clayton v. Clarke, 2 L. T. Eep. N. S. 302 ; id. 3 L. T. 
Rep. N. S. 723, 725 ; Townsey v. Groves, 1 ih. 778; and see 15 & 16 Viet, 
c. 86, s. 11.) 

Q. — Describe shortly the nature of the oflSce, duties, and responsibilities 
of the next friend to an infant in an action. 

A . — The next friend, who is usually the nearest relation, of the infant 
is chosen to conduct the action on the infant’s behalf, as he cannot do 
so in his own right. The next friend must first sign a written authority 
to the solicitor for that purpose to be filed with the copy writ, and is 
responsible for the conduct of the action and for costs : (Evans’ Oh. Pr. 


Q . — How is a writ of summons served on an infant defendant, and how 
should the plaintiff proceed in default of appearance ? 

A. — When an infant is a defendant to the action, service on his or her 
father or guardian, or, if none, then upon the person with whom the 
infant resides, or under whose care he or she is, shall, unless the court or 
judge otherwise orders, be deemed good service on the infant ; provided 
that the court or judge may order that service made or to be made on the 
infant shall be deemed good service : (Ord. IX., r. 4.) Where no 
appearance has been entered to a writ of summons for a defendant who is 
an infant, the plaintiff may apply to the court or a judge for an order that 
5ome proper person be assigned guardian of such defendant, by whom he 
may appear and defend the action. But no such order shall be made 
unless it appears, on the hearing of such application, that the writ of 
summons was duly served, and that notice of such application was after 
the expiration of the time allowed for appearance, and at least six clear 
days before the day in such notice named for hearing the application served 
upon or left at the dwelling-house of the person with whom or under 
whose care such defendant was at the time of serving such writ of 
summons, and also (in the case of such defendant being an infant not 
residing with or under the care of his father or guardian) served upon or 
left at the dwelling-house of his father or guardian, if any, of such infant, 
unless the court or judge, at the time of hearing such application, shall 

dispense with such last-mentioned service : (Ord. XIII., r. 1.) 

• 

Q . — How does an infant defend an action ? 

A. — If a writ be issued against an infant, he cannot defend the action 
until a guardian ad litem has been appointed him: (Ord. XVI., r. 8.) 
The order is now obtained on petition of course, supported by aflSdavit 
that the proposed guardian is a fit person, and has no interest adverse to 
the infant : (Evans’ Ch. Pr. 586.) 

Q. — In what manner was the answer of an infant put in ? 
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A, — ^An infant formerly answered by guardian ; (Ayck. Pr. 589, 9tb 
edit. ; Hal. Suit, 23.) 

Q , — Can admission be made on bebalf of an infant who is a party to 
an action ? 

A, — ; a plaintiff is bound to prove his whole case against an 
infant : (Ord. XIX., r. 17 ; Evans’ Oh. Pr. 419.) 

Q. — How do you proceed when infants are to be served with notice of 
a judgment ? 

A . — The notice is to be served upon such person and in such manner 
as the judge to whom or to whose division the action is attached directs. 
The order is obtained ex parte by summons, supported by affidavit showing 
(1) the infant’s age, (2) whether he has parents or guardians, or guardian 
appointed by court, (3) where he resides, (4) who maintains him, and 
(5) that the person to be served has no interest in the suit, or if he has 
that it is not adverse to the infant : (Sm. Pr. 921, 7th edit. ; Evans’ Oh. 
Pr. 478.) 

Q. — State how you would proceed to obtain liberty to attend the 
proceedings in an administration action on behalf of an infant who has 
been served with notice of the judgment. 

A, — A petition of course, to assign a guardian ad litem to the said 
infant, must be first presented, supported by an affidavit stating that 
infant has been served with notice of judgment, and knowledge of 
proposed guardian’s degree of relationship to infant, that he has no 
interest adverse to infant, and is a fit and proper person ; an order is 
obtained thereon, after which a further petition of course must be 
presented for leave for the infant to attend the proceedings by such 
guardian ad litem, upon which an order will be made without further 
affidavits: (see Cox’s Forms, pp. 112, 116.) 

Q- — ^Is the judgment of the court binding in any, and if any in what, 
cases on a party to the cause who is a minor ? 

A, — Yes. If a plaintiff, he is equally bound as a person of full age ; 
but if defendant, he has a day given to show cause against the judgment, 
usually limited to six months after he has attained the age of twenty-one 
years (Gregory v. Molesworth, 3 Atk. 625) ; as in a foreclosure action 
against an infant ; but if the court has decreed a sale, that binds even an 
infant defendant : (Evans* Ch. Pr. 485.) 

Q.— How must a plaintiff proceed to make a judgment binding upon an 
infant ? 

A, — ^Upon the infant coming of age he should be served with a subpoena 
to show cause ; and on the return of the subpoena, and the six months 
having elapsed, the plaintiff moves, upon an affidavit of service, and a 
certificate of baptism, and the registrar’s certificate of no cause shown, 
to make the judgment absolute (Evans, Oh. Pr. 485); which is granted 
accordingly. ^ 

\ 

Q . — ^Who is liable for the costs incurred by an infant plaintiff ? 

A, — His prochein ami or next friend ; but if the infant continues the 
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action after he is twenty-one, he makes himself liable for the whole costs ; 
(Gold. Eq. 387, 4th edit. ; Sm. Pr. 80, 5th edit.) 

Q. — Can the prochein ami of an infant sue in formd pauperis^ or can 
any objection be sustained to such prochein ami on the ground of his 
poverty ? 

A. — ^An infant’s next friend may so sue, and objections to his next friend 
cannot be made on account of his poverty : {Davenport v. Davenport, 
1 Sim. & 8. 101 ; Sm. Pr. 870, 7th edit.) 

Q — ^When the next friend of an infant plaintiff dies, and there is delay 
in appointing a new next friend, what is the proper course of proceeding 
by the defendant ? 

A, — The proper course for the defendant to adopt in such a case is to 
obtain an order that the court may approve of a new next friend ; and four 
days’ notice of the order must be given to the plaintiff’s solicitor : (Ayck. 
Pr. 588, 9th edit.) 

Q. — If there be a judgment for the sale of estates to pay debts, and such 
estates by descent or devise be vested in an infant, how is such sale to be 
perfected, and under what authority ? 

A. — ^By the 1 Will. 4, c. 47, the court is in such case empowered to 
compel the infant to convey the estates so ordered to be sold for 
payment of debts to the purchasers thereof in such manner as the court 
may direct. This power is further extended by the 13 & 14 Viet. c. 60, 
and 15 & 16 Viet. c. 55, enabling the court to make vesting orders, to 
which statutes the student is referred for further information. 

Q.— -Can an infant in any case convey land, and if so, in what way ? 

A. — See preceding answer. Infants, provided they have attained the 
requisite age, may also, with the sanction of the court, make a valid 
settlement of the real or personal property : (see p. 338.) And by the 
custom of gavelkind an infant may make a valid feoffment at fifteen. 


LUNATICS. 

Question , — What is the origin of the Lord Chancellor’s jurisdiction in 
lunacy, and how derived ; and to what other judges has it recently been 
extended ? 

Answer , — The Sovereign, parens patnee, had from the first the care of 
idiots and lunatics who had no other guardian. And as the Chancellor is 
the person by whoip the Crown exercises its powers, as keeper of the 
royal conscience and delegate of the Crown, the authority of the Chancellor 
is clearly derived from the Crown. By the stat. 14 &; 15 Viet. c. 83, this 
jurisdiction is extended to the Lords Justices of the Court of Appeal. By 
the 1873 Act, s. 17, the jurisdiction of the Lord Chancellor and the Lords 
Justices in lunacy matters is not transferred to the High Court of Justice. 
By the 1875 Act, s. 7, the power of the Lords Justices may be exercised 
by any judge of the High Court or Court of Appeal intrusted by the sign 
manual of the Sovereign with it. 
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Q . — To whom is the term 7ion compos mentis ” applicable ? 

A * — Not only to those who are idiots and lunatics, strictly so called, but 
also to all persons who, from age, infirmity, or otherwise, are incapable of 
managing their own affairs : (St. Eq. § 731.) 

Q. — What steps is it necessary to take in order to place a person of 
unsound mind under the protection of the Lord Chancellor, and to obtain 
the appointment of a committee of his person and estate ? 

A . — A petition must be prepared and presented to the Lord Chancellor 
or Lords Justices, stating that the person against whom it is presented is 
of unsound mind and wholly incompetent to manage his affairs, and 
conclude by praying for an inquiry before one of the masters in lunacy. 
The statements in the petition should be supported by affidavit. Notice 
of the petition is to be served on the alleged lunatic, if within the juris- 
diction. and he may demand an inquiry before a jury, which the Lord 
Chancellor may direct to be before one of the common law divisions : 
(see 16 & 17 Viet. c. 70, and 25 & 26 Viet. c. 86, ss. 4, 8.) If the person 
be found lunatic, a committee is appointed to manage his affairs, and 
he is then under the protection of the Lord Chancellor : (16 & 17 Viet, 
c. 


Q — "What circumstances must exist to enable you to apply for a com- 
mission to inquire into the alleged lunacy of a man ? 

A . — The alleged lunatic must have property, and there must be primd 
facie evidence of his being unable to protect his own interest. The 
application is made to the Lord Chancellor or Lords Justices by petition, 
praying an inquiry as to his insanity, &c., supported by affidavit of the 
facts. 

Q. — Can a man under any circumstances be found a lunatic without 
personal inspection by the jury ? • 

A, — Yes ; notice of the petition being served upon the alleged lunatic, 
it is for him to demand a jury, and if he does not, the master in lunacy 
has jurisdiction without a jury, so the Lord Chancellor may, on personal 
examination of the alleged lunatic, dispense with a jury. And if there be 
a jury the presiding judge may dispense with the examination of the 
alleged lunatic before them : (16 & 17 Viet. c. 70, ss. 41, 42 ; 25 & 26 
Viet. c. 86, S3. 4, 6, 8.) 

Q. — If parties fail in establishing the lunacy, do the costs of the inquiry 
in any case fall on the alleged lunatic ? 

A. — Yes; if the Lord Chancellor order this: (25 & 26 Viet. c. 86, 
s. 11.) 

Q. — Has the committee of a lunatic power to i^ll the estate of the 
lunatic, in any and what cases ? 

A. — He may, by order of the Lord Chancellor, sell or mortgage the 
lunatic’s estate for the purpose of paying debts ; discharging incumbrances ; 

(a) Where the alleged lunatic does not oppose the application, and his property 
does not exceed 1000/. in value, or 60/. per annum, the Lord Chancellor has power to 
apply it for his benefit in a summary manner without inquisition ; (25 & 26 Vict^ 
c. 86, s. 12.) 
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providing for the lunatic’s maintenance ; and paying costs : (16 & 17 Viet, 
c. 70, 8. 116.) And to concur in selling partnership property (sect. 123) 
and his undivided shares of lands, and to apply the moneys to arise (in 
this case) from such sale for the lunatic’s benefit : (sects. 124, 135.) Also, 
by a like order, the committee may sell the lands in fee for building purposes, 
and dispose of the lunatic’s business premises and leaseholds : (see sects. 
125-127 ; see also 18 Viet. c. 13 ; 19 & 20 Viet. c. 120, s. 36, and 25 &26 
Viet. c. 86, ss. 12, 13.) 

Q. — If a defendant on his failing to appear, should be proved to the 
court to be of unsound mind (not so found by inquisition), what will the 
court do in such circumstances, and upon whose application ? 

A. — Upon the application of the plaintiff in such a case, the court or 
judge may order that some proper person be assigned guardian of such 
defendant, by whom he may appear and defend the action. It must be 
shown that the writ was duly served ; also that notice of the application 
after the expiration of the time allowed for appearance was served upon 
or left at the dwelling-house of the person under whose care such defen- 
dant was at the time of serving the writ at least six clear days before the 
hearing of the application : (Ord. XIII., r. 1.) («) 

Q. — How can a plaintiff procure the appointment of a guardian for a 
person of unsound mind ? 

A. — As already seen, if the lunatic is not so found by inquisition, 
the court will, on the application of the plaintiff, order a proper person 
to be guardian. But if he has a committee, the court will appoint the 
committee to be guardian ad litemy unless his interests ai’e adverse to those 
of the lunatic: (Gold. Eq. 210, 4th edit. ; Charlton v. Westy 4 L. T. Kep. 
N. S. 455.) 

, Q. — In what cases will the court interfere to carry into effect the con- 

tracts of lunatics? 

A. — Only where there is entire good faith, and the contract is for the 
benefit of such persons, as to provide them with necessaries, then the court 
will uphold it : (St. Eq. §§ 227, 228.) 


RIGHTS OF MARRIED WOMEN. 

1. Powers of Husband and Wife to contract with each other. 

Question . — How are contracts treated that are made between husband 
and wife before and after marriage respectively ? 

Answer . — Contracts made before marriage are generally extinguished by 
the marriage ; unless enforcing them would be furthering the manifest 
interest of the parties, as in the case of marriage articles. Their contracts 
after marriage under peculiar circumstances are enforced in equity, as if 

(a) By Order XVIII., lunatics in all cases now sue by committee or next friend 
in the manner formerly practised in the Court of Chancery, and in like manner 
defend by their committees or guardians appointed for that purpose. 
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the wife raises money out of lier estate to answer the husband*8 necessities^ 
ehe is entitled to be reimbursed out of his estate : (Sm. Man. sect. 822.) 

2. Pin Money, Separate Estate, ^c, 

Q. — ^If a married woman entitled to pin money permits her husband to 
receive it, can any, and if any, what, arrears be recovered against the hus- 
band or his representatives ? 

A. — The wife can only recover one year’s arrears against the husband 
and his representatives, for the money is meant to dress the wife during 
the year, so as to keep up the dignity of the husband, and not for accumu- 
lation : (Sm. Man. sect. 827.) But it seems the better opinion that 
nothing can be recovered from his estate : (Haynes Eq. 232, 3rd edit., 
and ante, 335.) 

Q. — If property be given to the separate use of an unmarried woman, 
with a restraint against anticipation, will the separate use be enforced, 
on her subsequent marriage, against the husband and his creditors ; and 
what will be the effect of the death of her subsequent husband on her 
separate use, and what the effect on it in case of her contracting a second 
marriage ? 

A, — The separate use will be enforced against the husband and his 
creditors on her subsequent marriage. The woman, while single, and 
when and as often as she becomes a widow, has the absolute dominion over 
the property, yet if she does not dispose of the property so as to put an 
end to the trust, and she marries again, the separate use clause, and the 
restraint against alienation, will be revived during such and every other 
subsequent coverture, so long as the property is held upon the original 
trust : (Sm. Man. sect. 853.) 

Q. — ^What power has a married woman of dealing with property settled 
to her separate use ? Is there any, and what, distinction as regards her 

pin money,” and other property ? 

A . — She may, in equity, dispose of real property settled to her separate 
use in fee, either by deed or will without the concurrence of her husband : 
{Tayhr v. Meads, 12 L. T. Eep. N. S. 6, L. 0.) The pine money, not 
being an absolute gift, but only for the purpose of attiring the wife, &c., 
she cannot dispose of. Personal property settled to the separate use of 
the wife may, however, be disposed of by her either by deed or will : 
{see Sm. Man. sects. 849, 850 ; Hayes and Jarm. Cone. Wills. 169, 6th 
edit.) 

Q. — Under a marriage settlement the wife is entitled to the income for 
her separate use without power of anticipation. Ii\ pursuance of an 
authority given by the wife twenty years ago, the trustees have ever since 
paid the income to the husband’s bankers. What are the wife’s rights as 
io such past income ? 

A . — The authority given by the wife was nugatory, she being 
restrained from anticipation. But so soon as the income became due 
all restraint ceased, and the wife, having acquiesced in the payments to 
the husband’s bankers, has no right in respect of such past income: 
(see Dixon v. Dixon, 9 Oh, Div. 587.) 
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Q , — ^Distinguish between the positions of a married and a single 
woman in respect of property to which each is entitled under the same 
will for her separate use, with a restraint upon anticipation. 

A , — The married woman would be restrained from alienating or dis* 
posing of it in any way (except upon application to the court after 31st 
December, 1881), as the clause against anticipation would prevent her 
doing so ; but the single woman could of course dispose of it as she 
thinks proper, the separate use clause and the restraint upon anticipation 
having no effect in her case. 

Q. — Can a married woman effectually assign or give security upon any 
property to which she will become entitled on the happening of a future 
event ? 

A , — She may now do so by deed acknowledged, &c., the husband 
joining, whether such property be real (see 3 & 4 Will. 4, c. 74 ; 8 & 9 
Viet. c. 106 ; Brow. E. P. Stats. 125, 276) or personal ; provided that, as 
to the personal estate, it comes to the wife by an instrument executed 
after 3 let December, 1857, and be not settled upon her as a provision for 
marriage, and there be no restraint : (20 & 21 Viet. c. 57, and see ante^ 
p. 225.) 

Q. — Is the separate property of a married woman liable for payment 
of her simple contract debts, and if so under what circumstances ? 

A , — It is liable for all the debts (simple contract or specialty) which she 
expressly charges it with, or with which, judging from the nature thereof, 
it may be fairly inferred that she intended to charge it. Hence, if sho 
gives a promissory note to pay her own debt, without reference to her 
separate estate, it is a charge on her separate estate ; because otherwise 
the security can have no operation, for she cannot bind her person : (see 
Sm. Man. sect. 856 ; Johnson v. Gallagher^ 4 L. T. Eep. N. S. 72 
•but see Shattock v. Shattock, 14 L. T. Eep. N. S. 452.) 

A woman married after 9th August, 1870, is liable to be sued for her 
debts contracted before marriage, and any property belonging to her for 
her separate use is liable to satisfy such debts as if she had continued 
unmarried : (33 & 34 Viet. c. 93, s. 12.) 

Q. — A mafried lady becomes during the coverture absolutely entitled 
to money, and claims to have it settled on herself. At the time of her 
marriage she was indebted to various creditors, who now claim payment 
of her debts out of her separate estate before any settlement be made of 
it. Has the lady or have the creditors the preferent equity ? 

A , — The creditors have the preferent equity. See preceding answer. 

Q. — Can a married woman bind herself by contract in any, and what> 
case ? * 

— She cannot (except in those cases where she might sue alone) bind 
her person ; but, as stated above, she may bind her separate estate : ( St. 
Eq. §§ 139 and note, and 1400 and note ; Sm. Man. sect. 856 ; Johnson, v.. 
Gallagher, 4 L. T. Eep. N. S. 72 ; Hulme v. Tenant, 1 L. 0. Eq. 394,. 
2nd edit.) 

Q. — ^How may questions between husband and wife as to the separate 
property of the wife be decided, and is there any summary jurisdiction,. 
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and, if so, "how and by wbom can it be exercised, and is the Jurisdiction 
affected by the value of the property ? 

A. — ^It is provided by sect. 9 of 33 & 34 Viet, c. 93, that, in any ques- 
tion between husband and wife as to property declared by the Act to be 
separate property of the wife, either party may apply by summons or 
motion, in a summary way, to the court (Chancery Division), or, in 
England (irrespective of the value of the property), to the judge of the 
County Court of the district in which either party resides, and the judge 
may make such order, direct such inquiry, and award such costs, as he 
shall think fft. The order is subject to appeal in the same manner as an 
order in a pending action or equitable plaint. 

Q, — Can a married woman alienate a chose in action vested in her, and 
how, and with any and what exceptions ? 

A. — As a rule, she cannot assign her chose in action, the act of marriage 
depriving her of this power. But, if settled to her separate use, she 
may do so; (Will. P. P. 425, 431, 10th ed.) So, when she has been judi- 
cially separated ; or, it seems, obtained a protecting order under the 
Divorce Act : (20 & 21 Viet. c. 85, ss. 21, 25, 26 ; 21 & 22 Viet. c. 108, 
ss. 8, 10 ; Heath v. Lewis, Ex parte Johnson, 11 L. T. Rep. N. S. 333.) 
As to the power of the wife over her reversionary choses in action, see ante. 
The student is also referred to the 33 & 34 Viet. c. 93. 

Q. — Is the testamentary disposition of a married woman valid under 
any, and what, circumstances, and to any and wLat extent ? 

A , — See ante, pp. 226 and 344, and preceding answers. 

Q. — Will an agreement by a feme coverte for the sale of her estate (not 
settled to her separate use), with or without the concurrence of her 
husband, be binding on her ? 

A, — It will not in either case. To bind herself in respect of such* 
property she must execute and acknowledge a deed in the manner pointed 
out by the 3 & 4 Will. 4, c. 74. 

Q. — ^What is necessary to give validity to the will of a married 
woman ? ^ 

A. — The licence or assent of her husband is necessary to dispose of her 
personal estate (see ante, p. 226) not settled to her separate use, or not 
being her separate property under the 33 & 34 Viet. c. 93 ; but property 
settled to her separate use, or over which she has a power of appointment 
by will, or takes as executrix, she can dispose of by will like any other 
person. 

Q. — ^What is the meaning of a wife's equity to a settlement, and how 
enforced ? 

A. — It is a right which a wife has to have a settlement made upon 
her out of real or absolute personal estate (save a legal term for years) 
belonging to her, which the husband could not formerly obtain possession 
of without the aid of a court of equity. And, whenever the wife, as 
defendant, would be entitled to this equity, she may enforce it as plaintiff 
by writ : (Sm, Man. sect. 871 ; Lady Elibank v. Montolieu, 1 L. 0. Eq. 341, 
2nd edit.) 
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Q. — A lady who married without a settlement, and has been deserted 
by her husband, becomes entitled to 3000Z. Consols, standing in the 
names of tinistees. Her husband claims the fund, and threatens the 
trustees with legal proceedings. The trustees desire to help the wife. 
How would you advise — (1.) The trustees. (2.) The wife ? 

A. — should advise the trustees to pay the money into court, under 10 
& 11 Viet. c. 96, and, in the event of their adopting this course, should 
advise the wife to present a petition io enforce her equity to a settlement, 
but, in case the trustees should not pay the money in, I should advise the 
wife to issue a writ in the Chancery Division to have the trusts adminis- 
tered, and her equity enforced. 

Q. — To what extent is this equity enforced by the court against the 
husband and those claiming under him ? 

A. — It is enforced not only against tbe husband, but out of the wife’s 
immediate ckoses in action and immediate absolute equitable interest in 
ohattels personal, also against his trustees in bankruptcy, and his assignees 
for payment of debts generally, and even against his specific assignees for 
value. 

However, as against the latter, as against tbe husband, it is only 
necessary that the provision for the wife should commence from the death 
of the husband ; while, as against the two former, it is necessary that the 
provision should commence immediately, because the husband is, in these 
cases, rendered incapable for a time, and perhaps for ever, of affording 
her a suitable support : (Sm. Man. sect. 871, ct seq.) As to the amount 
settled, post. 

Q. — ^Distinguish between a wife’s equity to a settlement and the 
separate estate of a married woman. Can a married woman now acquire 
separate property in any, and what, cases otherwise than by settlement or 
contract ? 

A. — ^A wife’s equity to a settlement is defined, ante. The distinction 
between that and her separate estate is that she is absolutely entitled to 
the latter, and that it is altogether beyond the husband’s control. A wife 
may acquire separate property under the 33 & 34 Viet. c. 93 ; (see ante^ 

p. 220.) • 

Q . — Will the court require any settlement in favour of a wife out of 
property coming or bequeathed to her, and claimed by her husband ; and 
if so, in what proportion to the amount of the legacy ? 

A. — In such case the court will compel the husband to make a settle- 
ment upon the wife, and the proportion so settled is usually half of the 
property : (Sm. Man. sect. 833 ; 1 Bright’s H. & W. 241.) 

Q. — ^Where a legacy is given to a married woman, in what way may her 
husband recover it ? 

A. — ^If the legacy is specific, and the executor has assented thereto, the 
husband may recover it in all the divisions of the court. If not specific, 
it must be sued for in the Chancery Division (St. Eq. §§ 591, 592, 59»>, 
598), when the court will not give it to the husband unless he makes a 
settlement thereout on the wife : (Sm. Man. sect. 871.) But now by the 

& 34 Viet. 0 . 93, s. 7, where any woman married after the passing of the 
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Act (9th August, 1870) becomes entitled to any property as next of kin 
of an intestate, or to any sum not exceeding 200/. under any deed or will, 
subject to any settlement, it belongs to her for her separate use. 

Q,_Suppose the husband to be bankrupt, and the wife wishes to have 
the fund appropriated to her own benefit as far as may be, to what extent 
will the court give effect to her wish ? 

A, — The court will order the income of three-fourths, or three-fifths, 
or perhaps the whole fund, to be applied primarily to the maintenance of 
the wife during her life, and after her death the principal to be divided 
among the children ; because the husband, in this event, must remain 
for a time, and perhaps for ever, without funds to maintain his wife ; 
(Sm. Man. sect. 883 ; Spirett v. Willows, 14 L. T. Eep. N. S. 720.) 

Q. — State some of the instances in which a wife's equity to a settlement 
may be lost or forfeited by her. 

A. — ^It may be lost or suspended by her own misconduct. Thus, if 
the wife (not being a ward of court married without its consent) should 
be living in adultery apart from her husband, the court will not direct a 
settlement on her own application ; nor will the court give the fund to the 
husband : (St. Eq. §§ 1419 and note, 1419 a ; Sm. Man. sect. 886.) 

Q, — ^Are there any circumstances under which the rule which requires 
a settlement on the wife will be relaxed in favour of the husband ? If so, 
state how and in what instances. 

Where the wife and children are already amply provided for by a 
prior settlement, no further settlement will be required. And the wife 
may (not being a ward of court who has married without its consent) 
waive her right in open court, or under a commission : (Sm. Man. 
sect. 885.) An exception also occurs where the amount is under 200/., as 
stated infra, 

Q. — ^What amount of principal money, or of an annual payment, will 
the court pay to a married woman or her husband without order ; and 
what evidence is required in support of the application ? 

A. — ^Any amount which does not exceed 200/. in prii^cipal, or 10/. 
annually (0. 0, 1, r. 1 ; Dar. Trusts, 76) ; but if the wife chooses, she may 
appear and insist upon her right to a settlement : (seoEe Cutler, 14 Beav. 
220 ; Ee Kincaid's Trusts, 22 L. J. 395, Oh.) 

If the wife does not insist upon her equity, then upon producing a certi- 
ficate of the marriage, verified by aflBdavit, a certificate of the fund in court, 
and a joint affidavit of husband and wife that there is no settlement or 
agreement for a settlement whatever, the Paymaster-General will draw the 
cheque in favour of the husband : (see 0. 0. 1, r. 1 ; . Ayck. Pr. 471-473, 
9th edit.) (a) 

Q. — A power of jointuring an intended wife, exercisable only by an 
appointor from time to time in receipt of the rents of a settled estate, ia 
exercised by one entitled to receive the rents, but not actually in receipt of 


(a) If the money exceeds the above amounts, the husband and wife present a joint 
petition, and the court orders a settlement : (Ayck. r. 471, 9th edit.) 
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them. Will the court in any and what circumstances uphold the jointure 
against the estate ? 

A. — The court will make good the appointment if the party afterwards 
actually come into possession : (2 Sug. Pow. 119, 7th edit.) 

3. Miscellaneous Points. 

Q . — How must a married woman in respect of her separate estate, or 
otherwise, sue ? and who is responsible for the costs of the suit 

A. — An action on behalf of the rights of a married woman is usually 
instituted by herself and her husband jointly. But if her interests are 
opposed to his, as if the action is in respect of her separate estate (other 
than that which was declared such by the 1870 Act, in which case she 
can sue in her own name), she sues by next friend : (Gold. Eq. 208, 209, 
4th edit, ; Evans’ Oh. Pr. 573.) The next friend must, however, sign a 
written authority to the solicitor, to be filed with the copy writ (15 & 16 
Viet. c. 86, s. 11) ; and he is liable for the costs of the action : {Hind v. 
Whitjnore, 27 L. T. Eep. N. S. 53.) 

Q . — Can a married woman, in any case, institute an action as a feme 
sole f 

A. — ^If her husband is banished, or has abjured the realm, a married 
woman may institute an action as a fetne sole : (Gold. Eq. 207, 208, 
4th edit.) So, if she has obtained an order protecting her earnings and 
property when deserted by her husband, under sect. 21 of the Divorce Act 
(20 & 21 Viet. c. 85), or has been judicially separated under the same 
Act. And now by the 33 & 34 Viet. c. 93, s. 11, a married woman may 
maintain an action in her own name, in respect of any property made 
separate estate by that Act, and by Ord. XVI., r. 8, a married woman 
may by leave of the court or a judge sue or defend without her husband, 
&nd without a next friend on giving such security fif any) for costs as the 
court or a judge may require. 

Q. — How does a married woman defend an action, and if she is an 
infant does that make any, and what difference ? 

A. — As a general rule, a married woman can only defend jointly with 
her husband. If, however, she is the wife of an exile, she may defend 
alone. And so under special circumstances as if she claims in opposition 
to any claims of her husband, or if she lives separate from him, or dis- 
approves the defence he wishes her to make, or has obtained a protection 
order under the Divorce Act, she may defend the action separately. Where 
the wife is an infant a guardian must be appointed ; and see last answer : 
(Evans’ Oh. Pr. 584.) 

Q. — In what cases can a married woman be compelled to appear and 
defend an action separately from her husband ? 

A . — If the husband can satisfy the court that he is unable to prevail 
upon his wife to answer any interrogatories, the court will relieve him 
from her contumacy, and order that she answer them separately. So, 
when the husband and wife are made defendants in the right of the wife ; 
also, when the husband and wife live separate, or have been judicially 
separated, &c. ; and when the husband is (permanently) out of the 

* L L 
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jurisdiction, slie may answer them separately : (Ayck, Pr. 596, 598, 
9th edit.) 

Q . — In cases where a manied woman defends separately from her 
husband, is any, and what, step necessary to enable her to do so ? 

A. — ^Yes; an order is necessary, which is obtained on notice to the 
wife, supported by aflSdavit, when she refuses to answer any interroga- 
tories, but in other cases it is obtained as of course : (Ayck. ubi sup.) 

Q. — When do the choses in action of the wife who survives her husband 
pass to the husband’s executors ? 

A . — When he has reduced them into possession in his lifetime : (Alin. 
Wills, and Adms. 284, 3rd edit.) 

Q. — A feme sole entitled to freeholds in fee simple, to chattels real and 
chattels personal, some in possession, some in reversion, marries without a 
settlement ; which of these various kinds of property can her husband 
dispose of by act inter vivos without her concurrence, and which with, 
putting out of the question the wife’s equity to a settlement ? 

A. — The husband may, without his wife’s concuiTence, dispose of her 
chattels real, whether in possession or reversion (St. Eq. §§ 1410, 1413) ; 
and chattels personal in possession, for they are his by the marriage. The 
wife’s freeholds in fee, and some of the reversionary interests in personal 
propert}^ may be jointly conveyed or assigned by her and her husband 
by deed acknowledged : (see 3 & 4 Will. 4, c. 74 ; 8 & 9 Viet. c. 106 ; 20 
& 21 Viet. c. 57.) 

Q . — At the time of marriage a wife is entitled to a beneficial lease for 
years and she outlives her husband. Can the husband sell the lease during 
the coverture without her consent ; and if it is not sold, to whom will it 
belong on the death of the wife ? 

A. — The husband may, during the coverture, charge or dispose of the 
lease as he thinks fit, but he cannot devise it by will during the coverture. 
On the death of the wife, surviving her husband, it will belong to her 
personal representative : (see Matt. Exors. 40, 41, 2nd edit.) 

Q. — Is the wife a necessary party to an action for recovery of pro- 
perty accruing to her after marriage, and was there any difference in the 
rules of law and equity in this respect ? 

A. — The husband may, when legally entitled, as a general rule, sue 
alone for any property coming to the wife during marriage, except, of 
course, as regards her separate property : (see Arch. New 0. L. Pract. 24, 
25, 2nd edit.) But where only equitably entitled, it seems necessary in 
all cases where the property sought to be recovered is the property of 
the wife, lhat she should be a party with the husband, whether the right 
thereto accrued before or after marriage: (See Dan. Oh. Pr. 119, 120; 
Clark v. Angier, 2 Freem. 160.) 

Q , — If a writ be issued on behalf of a married woman against her hus- 
band without her consent, will this circumstance, on its being made out to 
the satisfaction of the court, involve any, and if any, what consequences ? 

A. — Upon an affidavit made by &e wife stating that she was not 
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< 50 gnizant of the action, and had not consented to it, the writ will be dis- 
missed : (Dan. Oh. Pr. 404.) 

Q. — ^Will the court make any difference in its decision on an objection 
to the next friend of a married woman, on the ground of the next friend 
being in indigent circumstances, and if so, why ? 

A , — The next friend of a married woman should be a man of substance, 
because he is liable for costs ; (a) and the proceedings may be stayed until 
security be given. An action by a married woman is substantially her own 
action, and her next friend is chosen by her ; and in this respect there is 
a difference between a feme covert and an infant (see Hind v. Whitmore, 
27 L. T. Eep. N. S. 55 ; Smith v. Etches, 9 L. T. Rep. N. S. 757 ; Sm. Pr. 
870, 7th edit.) ; but married women may now sue or defend by leave 
without a next friend on giving security for costs if required : (Ord. 
XVI., r. 8.) 

Q. — ^If access to her infant children be refused to a mother by the 
father or guardian, will the court interfere to any, and what, extent ; and, 
if so, under what authority ? 

A. — The court is empowered by the 36 Viet. c. 12, upon the petition 
of the mother, to make an order for the access of the petitioner to such 
infant or infants, at such times, and in such manner, as the court shall 
think fit ; and if such infant, or infants, be within the age of sixteen years, 
may order them to be delivered up to, and remain in, the custody of the 
mother until such age, and subject to such regulations as may seem just, {h) 


ALIENS. 

Question , — May an alien sue for any, and what, demands in the courts 
of this country ? 

Answer . — Formerly an alien could only sue for personal demands in the 
courts of this country ; (Co. Lit. 129 a; 2 St. 0. 410, 8th edit.) But as 
aliens can now, by the Naturalisation Act, 1870 (33 Viet. c. 14), acquire 
both real and personal property, their right to sue is also extended to real 
property. 

Q. — ^Is the right dependent on any, and what, circumstances ? 

A , — ^Yes ; for, if he is the subject of one that is an enemy to the Queen 
(or King), he cannot maintain an action in the courts of this country until 
peace between the t^o nations is declared, even for personal demands : 
(Co. Lit. 129 a; 2 St. 0. 410, 8th edit.) 

Q , — Can an alien enforce a trust in his favour relating to real estates 
or chattels real in England, or to personal estate ? 

A , — It seems that prior to the 33 Viet. c. 14, an alien could not enforce 


(а) But there is a conflict of decisions on this point. And a married woman may 
sne in form^, pauperis without a next friend : {Re Barnes, 6 L. T. Rep. N. S. 787 ; 
Smith V. Etches, supra ) ; and see supra, Ord.*XVI,, r. 8. 

(б) The petition should be presented in the Chancery Division. 



516 


OHANOEBY DIVISION. 


a trust in his favour, relating to real estate in England : (see Sug. Oonc^ 
V. 540, 541 ; but see Burt. Comp. pL 193, n.) But by the above Act 
real and personal property of every description (except British ships, 
sect. 14) may now be taken, acquired, held, and disposed of by an alien in 
the same manner in all respects as by a natural-born British subject. 

Q. — Can a foreigner resident abroad issue a writ for relief in the court 
here ; if so, what protection has the defendant in such a case against the 
plaintiff for costs ? 

A, — If the foreigner is the subject of a friendly nation, he may issue- 
a writ in the court here (Co. Lit. 129 a ; St. C. %ihi sup.) ; but, as he resides 
out of the jurisdiction of the court, the defendant will be entitled to an 
order for security for costs, and, in the meantime, all proceedings will be 
stayed : (Evans* Ch. Pr. 204.) 

Q. — Can a foreign sovereign sue in respect of a supposed injury to pro- 
perty belonging to him or his subjects in his dominions, and intended to 
be committed out of the jurisdiction, and give your authority ? 

A. — A foreign sovereign with whom the Crown of England is at peace, 
is, by force of the law of nations, which is part of the law of England, 
entitled to the protection of the court to restrain threatened acts which 
would be injurious to the property of such sovereign or his subjects ; 
but not to restrain acts which might be injurious to the prerogative of 
such sovereign : {The Emperor of Austria v. Bay, 4 L. T. Rep. N. S. 
274, 294.) 

Q. — Under what circumstances can a foreign state maintain an action 
in an English court, and by whom should the action be instituted ? 

A. — A foreign state, if recognised by this Government, is entitled to 
the aid of this court, but it must give security for costs, and sue 
in the name of some public officers who are entitled to represent the 
interest of the state, and upon whom process can be served on the 
part of the defendants : (The Columhian Government v. Rothschild, 1 Sim. 
104.) And it must conform to the practice and regulations of the court : 
{Prioleau v. The United States, <5'C., 14 L. T. Rep. N. S. 700 ; s. c. L. Rep. 
2 Eq. 659.) 


DISCOVERY, {a) 

Question . — ^What was a bill of discovery ? 

A nswer . — ^Every bill requiring an answer was in a certain sense a bill of 
discovery ; but the species of bill usually so distinguished by this title was 
a bill for discovery of facts resting in the knowledge of the defendant, or 
of deeds, or writings, or other things in his custody or power, and seeking 
no relief in consequence of the discovery ; an action for discovery will 
still lie except where a simpler remedy is expressly given under the 
Judicature Acts. 

Q . — In what cases was it formerly necessary to resort to a court of equity 
in support of a right which could be established only through a court of 
law? 


(a) See Order XXXI., and ante, p. 108. 
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— If any discovery were necessary before the right could be estab- 
lished at law, the party seeking it would formerly have been compelled to 
have had recourse to a court of equity, till the Common Law Pro- 
cedure Act, 1854 (17 & 18 Viet. c. 125), gave the courts of common law 
a power of compelling discovery on the application of either party, 
either of documents in their possession or power relating to the matter 
in dispute, or of facts in their knowledge, leave being first obtained : 
(ss. 50, 51.) (a) 

Q. — A, brings an action against B., in which 0. is a material witness 
for the former, but without having any interest whatever in the matters 
in question between these two parties. Can or cannot B., who is ignorant 
of what C. will depose to against him, compel 0. to- disclose his evidence ? 
And give the reason for your answer. 

A. — No; for as 0. may be examined as a witness in the action, there 
is no ground to make him a party to an action, unless he is charged with 
fraud ; as in the case of a solicitor who has assisted a client in obtaining 
a fraudulent deed : (see St. Eq. §§ 1489, 1495, 1499, 1500.) 

Q . — Give some instances in which a defendant may object to give dis- 
covery sought by the interrogatories. 

A, — (1.) That the plaintiff is not entitled to discovery by reason of 
some personal disability. (2.) That the plaintiff has no interest in 
the subject matter or title to the discovery required, as when he is 
heir apparent. (3.) That the discovery relates to the defendant’s case, 
and not to the plaintiff’s. (4.) That the defendant is a mere witness, 
(5.) That giving the discovery would subject the defendant to a penalty 
or forfeiture, or criminal prosecution, or to ecclesiastical censure. 

Q. — How is discovery obtainable in an action against a joint stock 
company ? 

A. — By Ord. XXXI. r. 4, the plaintiff may apply at chambers for an 
order allowing him to deliver interrogatories to any member or officer of 
such company, and an order may be made accordingly ; and any such 
order for discovery of documents should state by what officer it is to be 

made : (see Dan. Oh. Pr. 921.) 

• 

Q . — When an order has been made for a defendant to make an affidavit 
as to documents, upon whom should such order be served, and how may 
it be enforced ? 

A, — By Order XXXI. service of an order for discovery or inspection 
made against any party or his solicitor is sufficient service to found an 
application for an attachment for disobedience to the order. But the 
party against whom the attachment is made may show in answer to 
the application thsTt he has had no notice or knowledge of the order 
(Eule21); but a solicitor upon whom an order against any party for 
discovery or inspection is served under the last rule, who neglects with- 
out reasonable excuse to give notice thereof to his client is liable to attach- 
ment {lb., Eule 22), and if any party fails to comply with any such order 

(a) By the 1873 Act, s. 24, eub-s. 1, the Court, and every judge thereof, is 
uow to give the plaintiff or petitioner the same relief as the Court of Chancery 
formerly gave. 
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he is liable to attachment, and also, if a plaintiff, is liable to have his 
action dismissed for want of prosecution, and if a defendant to have hia 
defence, if any, struck out and to be placed in the same position as if he 
had not defended ; (7^., Buie 20.) 

Q . — Sketch the common form of affidavit of documents under an order 
for discovery. 

A , — This is prescribed by Ord. XXXI. rr. 13 and 16, and will be found 
in form 9 of Appendix B. to the 1875 Act. 

The party should state that all the documents in his possession or 
power are set out in the first and second parts of the first sche- 
dule thereto. 

That he objects to produce the documents mentioned in the second 
part. 

Should then set out the grounds of objection. 

That in the second schedule thereto he has set out a list of docu- 
ments which have been but are not then in his possession or 
power. 

He should state when they were last in his possession or power, and 
what has become of them since, and in whose possession they now 
are. 

And should finally negative ever having had any others in his pos- 
session or power. 

Q . — Wliat was the distinction between a bill for discovery and relief, 
and a bill for discovery only ; and in what respect did the proceedings on 
the two bills differ ? 

A. — ^A bill for discovery and relief went on to a hearing, whilst a bill 
for discovery only stopped when the discovery was obtained, and never 
went to a hearing : (Ayck. Pr. 274, 9th edit.) 

Q. — In order to sustain a biU of discovery, what must clearly have 
appeared on the face thereof ? 

A.— (1) The matter touching which the discovery was sought, (2) the 
interest of the plaintiff and defendant in the subject, and (3) the right of 
the first to require the discovery from the other : (Evans’ Oh. Pr, 
273.) (a) 

Q. — In the case of a bill being filed merely for discovery, what was the 
rule respecting the payment of costs of the proceedings ? 

A . — As soon as the defendant had filed his answer, and the time allowed 
for excepting had expired, he might move for an order as of course for his 
costs of suit : (Ayck. ubi sup.) 

Q. — Could the defendant move to dismiss a bill filed for discovery only 
and not for relief ? 

A . — ^When the bill did not pray relief, the defendant could not move to 
dismiss the suit ; (Woodcock v, Kinoy 1 Atk. 80 ; Ayck. Pr. 274, 9th edit. ; 
Hal. Suit. 80.) 


(a) If the plaintiff’s claim be for discovery only, the statement of claim must now 
show it: (Ord. XIX., r. 8.) 
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PEBPETUATINa TESTIMONY. 

Question . — ^What is the nature and effect of proceedings to perpetuate 
the testimony of witnesses ? 

Answer . — The writ does not pray relief against the defendant. When 
the testimony of witnesses is in danger of being lost before the matter to 
which it relates can be made the subject of judicial investigation, the 
court will lend its aid to preserve and perpetuate the testimony : (Evans’ 
Oh. Pr. 384.) 

Q. — If an estate be devised by will away from the heir-at-law, and the 
devisee is desirous to secure the testimony of the witnesses to the will, 
what proceedings can the devisee take to accomplish this object ? 

A . — The devisee may issue a writ to perpetuate testimony against the 
heir, setting forth the will verbatim, and suggesting that the heir is inclined 
to dispute its validity ; and then, when the action is at issue, the witnesses 
to the will are examined, after which the action is at end ; but the heir is 
entitled to his costs, even though he contests the will. 

Q. — Has any recent statute upon this subject been passed ? If so, state 
its general scope. 

A . — ^Yes ; the 5 & 6 Viet. c. 69, s. 1, enacts that any person who 
would, under the circumstances alleged by him to exist, become entitled, 
upon the happening of any future event, to any honour, title, dignity, or 
office, or estate, the right to which cannot by him be- brought to trial 
before the happening of such event, may issue a writ to perpetuate any 
testimony which may be material for establishing such right : (Evans’ Oh. 
Pr. 

Q. — Did the Court of Chancery lose any of its jurisdiction by the pass- 
ing of the Probate Act ? and if so, what part ? 

A . — By this Act (20 & 21 Viet. c. 77), where a will has been proved in 
solemn form in, or its validity decided by, the Probate Court, this binds 
persons interested in the real estate comprised in the will : (see sects. 61, 
62). And where this had been done, it was of course, unnecessary to go 
into equity to^ establish the will. But the Act did not by express enact- 
menxi oust the jurisdiction of equity ; and on behalf of a devisee equity 
has still a jurisdiction in these cases : (Jones v. Gregory, 9 L. T. Eep. N. S. 
556 ; Williams v. Williams, ib. 566.) 

Q. — By marriage settlement estates are limited to A. for life, remainder 
to the eldest and other sons of the marriage successively in tail. The 
eldest son has attained twenty-one ; the father and son concur in barring 
the entail, and they borrow money on security of the estates. On the 
investigation of the title for that purpose, the certificate of the baptism or 
birth of the eldest son cannot be found, but an aged relative of the 
family present at the birth of the son can prove his birth and legitimacy ; 
what proceedings should be adopted to make this evidence available in the 
event of litigation after the death of the witness ? And state the general 
course of such proceedings. 


(a) A writ should be issued now in the Chancery Division. 
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A , — Under the circumstances detailed in this question, a writ should 
be issued for the purpose of perpetuating the testimony of the relative who 
can prove the birth and legitimacy of the son. The action is proceeded 
with in the usual way, and as soon as the issue is joined an order for the 
appointment of an examiner may be obtained, and the examination of the 
witness taken. After the examination there is an end of the action, for, as 
the claim does not pray relief, the action is never brought to a hearing. 
As soon as the examination is complete, the defendant is entitled to apply 
for his costs, upon the simple allegation that he did not examine any 
witnesses : (Evans* Ch. Pr. 334.) 

Q. — In what cases cannot the evidence taken under a wiit to perpetuate 
testimony afterwards be used ? 

A. — Such evidence cannot be used if the witnesses are alive, and 
capable of attending, and within the jurisdiction at the time of the trial : 
(see St. Eq. § 1507 etseq , ; Evans’ Oh. Pr. 335.) 


SOLICITOR AND CLIENT. 

Question. — Explain and illustrate the general principles on which the 
Court of Chancery acts in adjudicating on dealings and transactions between 
a solicitor and his client. 

Answer. — Between solicitor and client entire good faith is required ; and 
during the existence of that relationship between them there is a general 
inability to deal with each other. If a solicitor contracts with or takes a 
bond from a person who at the time is his client, he is subject to the onus 
of proving the perfect fairness of the transaction. And a gift made to a 
solicitor pendente lite, will be set aside: (St. Eq. §§ 310-313, 317, 310 *; 
Harrison v. Guests 27 L. T. Rep. N. S. 208.) 

Q. — A client desires to tax his solicitor’s bill of costs. What steps 
must he take, and what is the rule as to the costs of taxation ? 

A. — The client may present a petition of course for taxation of his 
solicitor’s bill ; but if a year has elapsed, or the bill has been paid, a 
special application should be made by summons. If more than one-sixth 
of the bill is taxed off, the solicitor must pay the costs of taxation ; if less 
than one-sixth, the client has to pay the charges. 

Q. — A., the solicitor for B., the plaintiff in an action to recover a bond 
debt due from 0., purchases the debt from B. pendente lite. He after- 
wards assigns it for value, without notice of the circumstances, to D., 
who gives notice to 0. of his assignment. Advise on D.’s title to the 
debt. 

A. — Under the 25th section of the Judicature Act, 1873, sub-sect. 6, 
D. can only take subject to the equities affecting the debt ; it would be 
still open to B. to set aside the transaction. 

Q. — ^If one of a firm of solicitors be appointed and acts as trustee, is he 
or his firm entitled to professional charges ? Refer to any recent decisions 
on the subject. 
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A. — The rule that a trustee, being also a solicitor, will not be allowed 
his professional charges, unless authorised by the trust instrument, has 
been modified by recent cases. In Cradock v. Piper, it was held that one 
of several trustees, being a solicitor, may be employed by his co-trustees, 
and make the usual charges against them, provided the amount of the 
cost be not thereby increased : (1 M. & G. 664 ; 15 L. T. Rep. N. S. 
61.) 

And in the case of Clark v. Carlon, it was decided by Wood, V.O., that 
where one of a firm of solicitors is a trustee, and he and his partner agree 
that the partner shall do all the work and have all the profits of the trust 
business, the partner may make and recover against the trust-estate the 
usual professional charges : (4 L. T. Rep. N. S. 361.) 

Q. — ^Define the nature and extent of a solicitor’s lien on papers in his 
hands belonging to his client, and also of his lien on a fund recovered in 
an action. 

A, — The former is merely a right to withhold the deeds, &c., until his 
costs are paid ; it is only a passive lien. It prevails as against the repre- 
sentatives of the client, but is only commensurate with the right of the 
client ; so that when a mortgage is paid off, the solicitor of the mortgagee 
cannot retain the deeds. But a solicitor has a lien on a fund realised in 
an action for his costs of the action, or immediately connected with it ; 
and this is a lien which he may actively enforce : (see Sm. Man. sect. 616.) 

Q. — What are the rights of a solicitor who has a lien on a client’s deeds 
and papers, with reference to the production as well as delivery of them 
up to his client ? 

A . — He cannot be compelled to deliver up or produce the documents to 
the client until his costs are paid. But the lien will not prevent the pro- 
‘duction of them in case of legal proceedings between third parties. Nor 
will the lien be allowed to prejudice the rights of persons claiming adversely 
and paramount to the client. 

Q. — Have the town agents of a country solicitor any, and what, lien 
upon the papers in their hands belonging to the clients of the country 
solicitor ? 

A. — The town agent of the solicitor in the oountiy has no lien for his 
general balance upon papers of the client which come into his hands ; but 
he has a particular lien to the extent of his charges in the action or 
matter in which he has been the agent for the country client. 

Q. — Is notice to the London agent of a solicitor of an infant purchaser 
binding on the purchaser, if the purchase is made under a judgment of 
the court ? 

A, — Notice to Ihe London agent is suflBcient, assuming that he has 
represented the purchaser in the proceedings. 

Q. — Can the court give solicitors a charge for their costs upon the 
property recovered or preserved by them ? 

A. — ^Yes, unless the right to recover the costs is statute-barred ; and all 
conveyances to defeat such charges are void, except as against a bond fide 
purchaser for value without notioe : (23 & 24 Viet. c. 127, s. 28.) 
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Q. — Can a solicitor, on taxation, get interest allowed on his cash 
disbursements, if lie be fairly entitled thereto ? and if so, under what 
Act? 

A, — ^Yes. By sect. 17 of the 33 & 34 Viet. c. 28, the taxing master 
may allow interest at such rate and from such time as he thinks just, on 
moneys disbursed by the solicitor for the client. 

Q. — What authority ought to be taken by a solicitor from his client for 
the prosecution or defence of an action ? 

A. — The solicitor should be careful to obtain a written authority or 
retainer from his client to institute or defend the action. But although 
such authority may be by parol, yet, if so, and the authority is afterwards 
disputed by the client, the onus prohandi will lie on the solicitor : (Gold. 
Eq. 206, 4th edit.l 

Q. — Can the solicitor be made a party to an action for the puipose of 
compelling a discovery from him ? 

A . — If a writ for discovery be issued against a solicitor, he cannot be 
compelled to disclose the secrets of his clients ; unless he is charged with 
fraud, as if he had assisted a client in obtaining a fraudulent deed : (St. 
Eq. §§ 1496, 1500.) 

Q. — What is the rule with respect to the notice to the counsel, solicitor, 
or agent being notice to the client or principal ? 

A . — That it is good notice, since in each case it would be a breach 
of trust or confidence in the agent, solicitor, or counsel not to inform the 
principal or client. The notice to the counsel, solicitor or agent must, 
however, be in the same transaction or in one closely followed by and 
connected with another ; (see St. Eq. § 399 ; he Neve v. Le Neve, 2 L. 0. 
Eq. 23, 2nd edit.) 


THE COUETS, JUDGES, AND OFFICERS THEREOF, (a) 

Question , — Name the several courts formerly having equitable juris- 
diction, distinguishing those in which the jurisdiction was limited, and to 
what extent. • 

Answer , — The principal court of equity in England was the High Court 
of Chanceiy, of which the Lord Chancellor was the head ; the different 
branches of the court were the Court of Appeal, the Court of the Master 
of the Rolls, and the Vice-Chancellors* Courts, There were also courts of 
equity in the Counties Palatine, in the two Universities, in the City of 
London, and in the Cinque Ports, but their jurisdiction was limited : 
(3 St. C. 350 n, 8th edit.) The Common Law Procedure Act, 1854, 
(17 & 18 Viet. c. 125), also invested the common law courts with an 
equitable jurisdiction ; and the County Courts had a jurisdiction up to 
500Z. in certain cases. 

Q* — How far did the jurisdiction of the Court of Chancery extend ? 

(a) As to the Supreme Court of Judicature, which includes the Court of Appeal 
and the High Court of Justice and its jurisdiction, see ante, p. 51, Common Law 
Division. 


THE OOUBTS, JUDGES, AND OEFIOEBS THBBEOF, 

Could it maie a decree relating to land out of the jurisdiction ? State- 
tne rule. 

jurisdiction of tHe court, so far as enforcing its orders by 
attachment, &c., or binding land by its decrees, extended only to Elngland 
and Wales. But it might order service of proceedings abroad, even though 
the subject-matter of the suit was also out of the jurisdiction ; {Drummond 
V. Drummond, L. Eep. 1 Eq. 335 ; s. c. on app., 15 L. T. Rep. N. S. 337). 

It followed that the court could not decree a partition of lands abroad ; 
but it might enforce specific performance respecting such lands if the 
defendant was here, or came within the jurisdiction of the court. For 
the general rule was that although the property in controversy were out 
of, yet if the parties were, or came within, the jurisdiction, the court 
would, so far as it could, give relief by proceeding against the parties, and 
not directly against the property : (Ih. ; Penn v. Lo7'd Baltimore, 2 L. 0. 
Eq. 762, 2nd edit.) 

Q. — Enumerate the former equity judges in their order and rank, and 
describe the constitution of the courts of appeal, including the highest in 
the realm, and the mode of giving judgment in each. 

A , — The order in which the equity judges ranked were: 1. The Lord 
High Chancellor. 2. The Master of the Rolls. 3. The Lords Justices. 
4. The Three Vice-Chancellors. 

The Court of Appeal was constituted by the statute 14 & 15 Viet. c. 83, 
b}^ which Act two Lords Justices sitting alone or with the Lord Chan- 
cellor, or one of the Lords Justices sitting alone with the Lord Chancellor, 
might hear appeals, and exercise the same jurisdiction, powers, and autho- 
rities as were exercised by the Lord Chancellor. By the 30 & 31 Viet, 
c. 64, 8. 1, all the jurisdiction, powers, and authorities of the Court of 
Appeal might be exercised by either of the Lords Justices when sitting 
separately, but no decree made on the hearing of a cause, or on further 
consideration, could be reheard before such judges when sitting separately. 
As to present Court of Appeal see ante, p. 51. 

The House of Lords was the highest court of appeal in the realm, 
and was composed of the peers of the realm, but the judgments were 
in general only considered by the law lords. It was constituted by 
the common Jaw. The present court is constituted by 39 & 40 Viet, 
c. 59. 

The judgments of each court were delivered by the respective judges^ 
thereof in public. The Lord Chancellor was empowered by 15 & 16 Viet, 
c. 80, s. 60, to deliver a written judgment within six weeks after he had 
retired from office. The judgments of the House of Lords were delivered 
by the law lords, which were adopted by the House. 

Q. — What were »the duties of the Accountant-General? Was it his 
duty to manage the investment of the funds under the control of the 
court ? And was he a judicial officer in any respect ? 

A. — The duties of the Accountant-General (now the Paymaster-General) 
were to perform all matters relating to the delivery of the suitors* money 
and effects into and taking them out of the Bank of England. But he 
did not actually receive the money, &c. ; it was merely placed in the bank 
in his name, and he kept an account with the bank, and gave the bank 
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power to receive the dividends thereof as they became due. He could not 
invest the funds, unless paid in under statutory provision, without order of 
the court. He could not be said to be a judicial oflScer, unless, indeed, he 
were so under 0. 0. 1, rr. 1-8 : (see Ayck. Pr. 444, 474, &c., 9th edit., 
nnd next answer.) 

Q. — State shortly the effect of the Court of Chancery Funds Act, 1872, 
and of some of the rules made pursuant to that Act as benefiting the 
suitor. 

A. — The principal effect of the Act (35 & 36 Viet. c. 44) was to abolish 
the oflSce of the Accountant-General’* of the Court of Chancery and to 
transfer his duties to the ‘^Paymaster-General.” Sect. 14 provides that 
money paid into court shall, subject to the provisions of the Act and of 
any rule made thereto, be placed on deposit account and bear interest at 
2Z. per cent. The orders pursuant to the Act were issued on the 21st of 
December, 1872. They require a written request to be made, signed by 
the solicitor, on bespeaking a certificate of the funds in court. We have 
been unable to discover any real benefit to suitors resulting from the rules, 
which have been the subject of frequent alterations, and occasion extra 
•expense to the suitor. 

Q. — What are the duties of the examiners ? 

A . — They are to preside at the oral examination of witnesses ; to 
administer oaths and take affirmations ; to take down the examination in 
writing in the form of a narrative, read it over to the witness, and request 
him to sign it ; and then transmit it to the central office : (Evans’ Ch. Pr. 
313, &c. ; Hal. Suit, 54.) 

Q. — State the duties of the clerks of records and writs. 

A. — Their duties are to issue and seal writs, enter appearances, and file 
affidavits, &c. 

Q. — State the duties of the registrars. 

A. — They are principally to set down actions, and make out a list 
thereof, to take down minutes of the judgments, to draw up same and 
orders, and settle and sign them. 

Q . — What are the functions of the conveyancing counsel of the court ? 

A. — Their duties are to peruse abstracts, prepare conditions of sale, 
requisitions on title, and such conveyances as may be necessary on sales 
or investments carried out under direction of the court ; also to prepare 
settlements under the Infants’ Settlements Act, &c. : (see 15 & 16 Viet. 
<j. 80, s. 40.) 

What is the distinction between the judicial and the administrative 
jurisdiction of the Chancery Division of the High Oouri. Name the 
officers who preside over each branch ? 

A. — The judicial jurisdiction of the court consists in the decision or 
determination of the matter which is really at issue between the litigants. 
The administrative jurisdiction consists in the regulation of the proceed- 
ings used by the court to assist it in its judicial capacity, and to enforce 
its orders and judgments. 

The judicial officers of the Chancery division of the High Court are 
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the Lord Chancellor (the President), the two Vice-Chancellors, and the 
three justices, Fry, Kay, and Chitty. The administrative officers are the 
registrars, the taxing masters, the Paymaster-General, the chief clerks, and 
the record and writ clerks ; but some of the duties of these are also partly 
judicial, as matters that come before the judges’ chief clerks. 

Q . — How and when did the House of Lords gain the power of sitting 
as the highest court of appeal. 

A , — The House of Lords succeeded to this authority, as of course, upon 
the dissolution of the Aula Begia. For, as the barons of Parliament were 
constituent members of that court, and the rest of its jurisdiction was 
dealt out to other tribunals, over which the great officers who accompanied 
those barons were respectively delegated to preside, it followed that the 
right of receiving appeals, and superintending all other jurisdictions, still 
remained in the residue of that noble assembly, from which every other 
great court was derived : (see 3 St. 0. 361, 8th edit.) {a) 


PARTIES TO SUITS. 

(laestion , — State the different disabilities by which a person may bo 
hindered from suing, and the distinguishing characters of these dis- 
abilities. 

A7iswer , — The usual disabilities are infancy, coverture, idiotcy, and 
lunacy. For, as to infants and lunatics and idiots, they are generally 
treated as having no capacity to bind themselves, from the want of 
sufficient reason and discernment of understanding ; and, as to married 
women, they are considered for the most part as merged in their 
husbands: (but see p. 513.) These disabilities are, however, more 
as a protection than otherwise. On the other hand, as a suit cannot be 
instituted against them, it would be unjust to allow them to institute 
suits against others, when they are not liable for their own acts, for the 
remedy ought to be mutual. So an alien enemy cannot sue, nor an 
outlaw, noi* a convict, nor a bankrupt, for that would be contrary ‘ to 
public policy. So, if both parties are in pari delicto, the court will not 
interfere ; and see ante, p. 412. 

Q. — What is the rule as to making parties to suits, and has any recent 
alteration been made in this respect ? If so, state your authority, and 
give one or two examples. 

A , — ^Formerly the rule was, that all persons interested in the subject- 
matter of the litigation should be parties to the suit. To this rule, how- 

(a) Lord Hale, however, accounts for the appeal to the House of Lords in equity 
cases from the notorious misconduct of Bacon as a judge. See note to Lord Campl^ira 
Life of Bacon.” It is proved that the Lords did not entertain appeals in equitable 
cases before the reign of Charles I. : (see Hallam’s Const. Hist. p. 24, vol. 3, 9th edit.) 
As to present formation of the court, see 39 & 40 Viet. c. 69, which provides for the 
appointment eventually of four Lords of Appeal in ordinary (to be life peers) to aid 
the House in hearing appeals (s. 61), and requires every appeal to be heard before 
three lords of appeal (law lords) at least (s. 5). 
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ever, there were some exceptions. And now, by the 15 & 16 Viet, 
c. 86, s. 42, it is not competent to any defendant in any suit to take 
any objection for want of parties, in any case to which the rules 
next thereinafter set forth extend. The following are some of the cases 
referred to : 

A 

Any residuary legatee, or next of kin, may, without serving the remain- 
ing residuary legatee, or next of kin, have a decree for the administration 
of the personal estate of a deceased person : (Rule 1.) 

Any legatee interested in a legacy charged upon real estate, and any 
person interested in the proceeds of real estate directed to be sold, may, 
without serving any other legatee or person interested in the proceeds of 
the estate, have a decree for the administration of the estate of a deceased 
person : (Rule 2.) 

Any residuary devisee or heir may, without serving any co-residuary 
devisee or co-heir, have the like decree : (Rule 3.) 

In all the above cases (and to rule 6), the court, if it shall see fit, may 
require any other persons to be made parties, &c. : (Rule 7 ; see further 
Evans’ Ch. Pr.) By Order XVI., r. 11, subject to the Act and the rules, 
these provisions are to apply to actions in the High Court of Justice. 

Q. — Is it necessary that all parties having an interest in real estate 
should be made parties to a writ against trustees, in order to carry the 
trusts into execution, or will it be suflScient to make the trustees only 
parties to the writ ? 

A. — In all suits conceiving real or personal estate, which is vested in 
trustees, they now represent the persons beneficially interested under the 
trust, and it is 7ioi necessary to make the cestuis que trust parties to the 
suit ; but the court or a judge may at any stage of the proceedings order 
any of them to be made parties either in addition to or in lieu of 
the previous parties thereto: (15 & 16 Viet. c. 86, s. 42; Ord. XVI., 
r. 7.) 

Q. — In a case in which the right of an heir-at-law depends upon the 
construction which the court may put upon an instrument, and it is 
difficult to ascertain who is such heir-at-law, can the judgment of the 
court upon the construction of the instrument be obtained without the 
expense of first finding the heir-at-law ? If so, how ? 

A. — In this case the court may appoint some one or more person or 
persons to represent such heir-at-law, and the judgment of the court will 
then bind him : (Ord. XVI., r. 9 a ; see lie Pepitt's Estate^ Chester v. 
Phillips, 46 L. J. Ch, 95.) 

Q- — Is the Attorney-General a necessary party to an ‘action, the subject 
of which is a legacy given to a charity already established ? 

A, — In all actions relative to charitable funds, the Attorney-General 
must be made a party ; he need not be made a party, however, when a 
private charity is the subject of the action, nor in respect of a legacy 
given to a charity, on a writ issued against an executor for an account : 
(Gold. Eq. 223, 4th edit.) 

Q. — Is a bankrupt a necessary to a wiit issued against his 

trustee ? 
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A, — ^Not generally ; because the interests of a bankrupt (whether legal 
or equitable) are vested in his trustee or trustees by virtue of their appoint- 
ment : (Bro. 0. 0. 228.) If, however, fraud and collusion between the 
trustee and the bankrupt be charged, the bankrupt may be made a party 
defendant: (see Eede. Plead. 162.) Or if a discovery is sought ; (Ayck, 
Pr. 6«S1, 9th edit.) 

Q. — ^What are the exceptions to the rule that every person may 
sue on his own behalf in equity, and how can such excepted parties 
sue ? 

A. — ^Infants, married women, idiots, and lunatics cannot sue by them- 
selves alone. An infant sues by his next friend ; a married woman usually 
jointly with her husband, or, if her interests are opposed to his, by next 
friend, or occasionally alone ; and an idiot or lunatic sues by his committee : 
(Evans’ Ch. Pr. 572, &c. But as to married women, see ante, p. 513, and 
supra. 

Q , — What preliminary step is necessary when an infant, or a married 
woman, or other party under disability, is plaintiff in an action ? 

A. — As above stated, a next friend or committee must be appointed, 
who must, however, first sign a written authority to the solicitor for this 
purpose, to be filed with the copy writ : (15 & 16 Viet. c. 86, s. 11) or 
an order for a married woman to sue alone must be obtained : (Ord. 
XVI., r. 8.) 

Q. — By whom does the Sovereign sue, and how, and who is the doniimis 
litis or plaintiff of such a suit, and who is responsible for its conduct ? 
Must a Queen Consort sue in like manner ? 

A. — The Sovereign sufesby writ (formerly information) exhibited in the 
name of his Attorney or Solicitor-Q-eneral as the informant, who is the 
^ominus litis or plaintiff of every writ issued (or information filed) in his 
name either ex officio or in the name of a relator. But the relator, if one, 
is answerable for the propriety of the proceedings and the conduct of the 
action. The Queen Consort, partaking of the prerogative of the Crown, 
sues (or informs) by her Attorney-General : (Sm. Pr. 268, 269, 7th 
edit.) 

*/ 

Q. — To a writ issued by a cestui que trust, is the trustee a necessary 
party ? 

A. — ^Yes ; the trustee must be made a party. 

Q. — ^In actions to carry into execution the trusts of a will, in what 
cases is it necessary or desirable that the heir-at-law should be made a 
party ? 

A, — When the plaintiff desires to have the will established against him : 
(see 0. 0. 7, r. 1 ; EVans’ Ch. Pr. 572.) 


COMMENCING PEOCEEDINGS, &o. 

Question , — ^What were the modes of commencing proceedings in the 
High Court of Chancery ? 

Answer , — The modes of commencing proceedings in equity were by 
bill ; by information ; by special cgjse ; by petition ; and by summons at 



528 


CHANCERY DIVISION. 


chambers : (see Ayck. Pr. 9th edit.) A writ is now substituted by Order 
I., r. 1, for the bill or information, and the special case under 13 & 14 
Viet. c. 35 is abolished by Order XXXIV., r. 7, April, 1880. 

Q. — State the several modes in which matters may bo commenced in 
this Division of the High Court, and state with respect to each mode some 
of the matters to which it is applicable. 

A. — 1. By writ, in all cases where the old mode of proceeding was by 
bill or infoimation. The bill was used in cases where one person sought 
equitable relief against another, and which relief could not be obtained 
by petition or summons, and the information was used where the rights 
of the Crown were concerned. 

2. By petition, where relief is sought, but from the nature of the case 
the court grants it in a summary way, without regarding the general 
proceedings by writ, as in matters of lunacy or charity. 

3. By summons, which is heard at chambers, but sometimes adjourned 
into court, and is applicable where summary relief is sought, as to obtain 
the appointment of guardians for infants, administration, or the like. 

Q. — Describe the different modes in which suits in equity might be 
commenced. 

A. — Strictly speaking, a suit could only be commenced by bill or by 
information. But both special cases and summonses at chambers, originating 
proceedings, were regarded as such, and operated as lites penclentes. 

Q. — ^Explain the procedure by which parties interested in the subject- 
matter of an action, and not made plaintiffs or defendants, are brought 
before the Court. 

A. — By Ord XVI., r. 17, where a defendant is' or claims to be entitled 
to contribution or indemnity, or any other remedy or relief over against 
any other person, or where from any other cause it appears to the Court 
or a judge that a question in the action should be determined, not only as 
between the plaintiff and defendant, but as between them and any other 
person, or between any or either of them, the Court or a judge may, on 
notice being given to such last-mentioned person, make such order as may 
be proper for having the question so determined ; and by Eule 18, a 
defendant may, by leave of the court or a judge, issue a notice to the 
effect of his claim, stamped with a seal with which writs of summons are 
sealed. A copy of such notice shall be filed with the proper officer, and 
served on such person according to the rules relating to the service of 
writs of summons. The notice shall, unless otherwise ordered by the 
court or a judge, be served within the time limited for delivering his 
statement of defence, with a copy of the statement of claim, or if there 
be no statement of claim, then a copy of the writ>of summons in the 
action. 

Q. — State some of the cases in which the assistance of the court can be 
obtained without any writ issued. 

A , — Application for the appointment of guardians and maintenance of 
infants can be made by summons ; so for the administration of personal 
(and sometimes real) estates, under 15 & 16 Viet. c. 86 ; so under the 
Legacy Duty Act for payment out of court — Application under the 
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Married Woman’s Property Act, 1870 — ^The Vendors and Purchasers Act, 
1874, and the Conveyancing and Law of Property Act, 1881. Applica- 
tion for vesting orders — The appointment of new Trustees — ^Por leave to 
marry an infant ward of court — ^For an infant to make a marriage settle- 
ment — ^For leases and sales under the Settled Estates Act, and others too 
numerous to mention, are made by petition. 

— What matters were and still are commenced before a judge at 
chambers, and what before the court ? 

A, — The following matters are commenced (a) before a judge at 
chambers : Applications as to the guardianship of infants, except for 
guardians ad litem ; and as to the maintenance of infants. For admini- 
stration of estates under the 15 & 16 Viet. c. 86. Under the Legacy 
Duty Act for payment of money out of court. Under the Drainage Act. 
Under sect. 32 of 36 Geo. 3, c. 52, and the 10 & 11 Viet. c. 96, where 
the fund does not exceed 300Z., (fee. : (see Judges* Begs. Nov. 1852, and 
0. 0. 35, r. 1, a. 2 & 3.) (5) So applications by husband and wife under 
the Married Woman’s Property Act, 1870, may be made at chambers, and 
by vendor or purchaser under 37 & 38 Viet. c. 78, s. 9, and cases under 
44 & 45 Viet. c. 41, Other matters are commenced before the court. 

Q. — How was a suit commenced under ordinary circumstances, when 
the rights of the Crown were concerned ? 

A. — By information ; exhibited in the name of the Attorney or 
Solicitor-General, as the informant. The information must have been 
signed by the Attorney-General, for which purpose counsel must have 
certified that it was proper for his sanction. A copy of the information 
was then left with th« Attorney-General, together with a certificate by 
the solicitor that the relator (if one) was competent to pay the costs, 
jand that the copy was a true copy of the draft prepared by counsel, and 
thereupon the information was signed by the Attorney-General: (Ayck. 
Pr. 280, 9th edit. ; Sm. Pr. 268, 7th edit.) A writ is now substituted : 
(Ord. L, r. 1.) 

Q. — What was a relator, and when was he a proper party to the suit, 
and what wene his liabilities ? 

A. — A relator was a person named to sustain and direct a suit com- 
menced by information, when the rights of those whom the Crown takes 
under its protection, as a charity, were infringed. He was liable for the 
conduct of the suit, and for costs, for which purpose he must have signed 
a written authority to the solicitor to be filed with the information : (Sm. 
Pr. 268, 7th edit. ; Evans’ Oh. Pr. 581.) This is still necessary with the 
writ. 

Q. — How were proceedings commenced when any other party besides 
the Crown had an interest in the subject-matter of the intended suit ; and 

(a) We mean originated. 

Ip) So the following interlocutory applications must be made at chambers : For 
time to deliver a statement of claim or defence. For leave to amend. To enlarge the 
time for taking evidence. For production of documents. As to matters connected 
with the management of property, and for payment into court of purchase-moneys 
under sale by order of the court, and investing same. 
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what steps must have been taken to obtain the Attomey-Generars sanction 
■ to such suit ? 

A. — ^When any other person besides the Grown was interested in the 
subject-matter in dispute (such person sustaining the character of plaintiff 
and relator) the pleading was called an information and bill : (see 
references supra.) As to the mode of obtaining the Attorney-General’s 
sanction, which is still necessary, see supra. 

Q . — Gan a private individual institute an action against a corporation to 
compel the performance of a public trust, or for exceeding the powers of 
their Act, or who is able to take such proceedings ? 

A. — In the first case the writ should be issued by the Attorney- 
General. A person seeking relief against a company for exceeding the 
powers of their Act must show that he has a private interest in the matter, 
for otherwise the proceedings must be by the Attorney-General : (Sm. Pr. 
290, 7th edit.) 

— What proceedings may be taken in the Ghancery Division of the 
High Court, and by whom and on what authority when a charity is mis- 
managed ? 

A. — The most regular and formal mode would be by writ issued in 
the name and with the sanction of the Attorney-General. So proceedings 
may be taken by petition under 52 Geo. 3, c. 101, by any two or more 
persons interested in the charity, first, however, obtaining the sanction of 
the Attorney-General thereto, or under the 16 & 17 Viet. c. 137, and 
18 & 19 Viet. c. 124, with the consent of the Charity Commissioners; 
and when the annual income of the charity exceeds 30Z. the application 
may be made by summons at chambers. The rghts of the Attorney- 
General are excepted, as also suits already begun, and suits adverse to the 
charity : (Evans’ Ch. Pr. 151 et seq.) 

Q. — When the Lord Chancellor was a party to the suit, to whom ought 
the bill to have been addressed, and by whom ought the cause to have 
been heard ? 

A. — To the Queen herself in her Court of Chancery ; it was heard 
before judges appointed for the purpose, of whom the Master of the Rolls 
was generally one : (see Mitford’s Pleadings, 7 ; Lord Keeper v. Wyld^ 9 
Vern. 159.) 

Q. — If a solicitor issues a writ without his client’s authority, what step 
should the latter take on discovering the fact ; and if he fails to apply, 
what would be the consequence to him ; and what would be the conse- 
quence to the solicitor, of the party aggrieved satisfying the court of the 
fact ? 

A. — The client, as soon as he discovers the fact, should move the court, 
on notice, that the copy writ be taken off the file, and that the solicitor 
pay the cost of issuing it, which will be ordered. If the plaintiff is one of 
several, he moves that his name be struck out of the writ, and that the 
solicitor pay the costs of the motion. If he fails to apply with diligence 
after discovering the fact, the court will consider that he has acquiesced, 
and refuse his application ; (Sm. Pr. 280, 7th edit. ; Davies v. Davies, 18 
L. T. Rep. N. S. 701.) 
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Q. — Can parties, defendants, be served with proceedings out of the 
jurisdiction of the court ; and, if so, how ? 

A, — ^Yes ; by leave of the court, obtained on such evidence as shall 

satisfy the court where the defendant is or may probably be found. The 

defendant is also served with a copy of the order giving the plaintiff leave 

to so serve the writ or other proceedings : (see 0. 0. 10, r. 7, a. 1,3; 

Drummond v. Drummond, L. Rep. 1 Eq. 335 ; s. c. on app. 15 L. T. Bep, 

N. S. 337 ; Hal. Suit. 8.) (a) Order XI. r. 1, and by Order II., r. 4, leave 

to issue such writ has also to be obtained. 

« • 

Q. — ^What was the distinction between multifariousness and misjoinder 
as applied to bills in Chancery ; and was there any, and what, difference 
in their consequences ? 

A. — The distinction was this : The former consisted in mixing up 
several matters in one bill which ought to have been made the subject of 
different suits ; whilst misjoinder was when persons were improperly 
introduced as parties to the record ; the difference between the two was 
often very diifficult to distinguish. Either the one or the other formed a 
ground of demurrer : (see Gold. Eq. 201, 292, 4th edit. ; Jerdein v. 
Bright, 4 L. T. Rep. N. S. 12, 13.) Multifariousness is now allowed in 
many cases : (see Order XVII. ; and by Order XVI., r. 13, no action is now 
to be defeated by reason of misjoinder of parties.) 

Q. — What is the necessary evidence to support a petition for leave to 
sue in forma pauperis ? 

A , — There must be an affidavit made by the pauper swearing that he 
is not worth 5/., his wearing-apparel and the subject-matter of the action 
(and that not in posse^ssion) only excepted. This must be accompanied 
with counsel’s certificate that he has a just cause of action. Upon pre- 
senting a petition to the Master of the Rolls thus verified, the order will 
*be made : (Gold. Eq. 331, 4th edit. ; Evans’ Ch. Pr. 579.) 

Q. — Can an executor sue in forma pauperis ? Give reasons for your 
answer. 

A, — As a rule an executor cannot sue in forma pauperis, even although 
he swear thal^ no assets have come to his hands. But if he has a beneficial 
interest in the estate he may be admitted so to sue upon a special applica- 
tion : (^Parkinson v. Chambers^ 24 L. J. N. S. 47.) 

Q . — Can an action be maintained by a plaintiff residing out of the 
jurisdiction of the court ? 

A. — Yes ; but he may be called upon, and compelled to give security for 
costs : (Evans’ Ch. Pr. 204 ; Hal. Suit, 93 ; see Add, C. Rules, Feb. 1876.) 


(a) The 7th rule of the above order applies to an administration summons, and 
service abroad may be ordered ; ( Cohen v. Alcan, 10 L. T. Rep. N. S. 284, L. JJ.) 
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APPEABANCE. 

Question, — ^How is a defendant brought before the court ? 

Answer, — ^By being personally served with a copy writ, unless an order 
for substituted or other purpose, or for the substitution of notice for service 
be obtained and by his appearing thereto : (see Ord. E£.) 

Q. — ^Within what period after the issuing of the writ must it be served 
on a defendant within the jurisdiction ? 

A, — Within twelve months from the day of the date, or within six 
months of renewal : (Ord. VIII., r. 1.) 

Q, — Must a writ be served personally on a defendant ? May it ever be 
served on the solicitor of the party ? 

A, — ^If the defendant by his solicitor agrees to accept service, and enters 
an appearance, no service is required: (Ord. IX., r. 1.) But if prompt 
personal service cannot be effected, an order for substituted or other ser- 
vice, or for the substitution of notice for service, may be obtained : (Ib,, r. 
2.) In case of vacant possession in an action to recover land, it may be 
posted up on the property : {Ib., r. 8.) 

Q, — What time is allowed to a defendant to appear ; and is there any 
difference in a town and country action ? 

A, — The defendant must appear within eight days after being served 
with a copy of the writ, inclusive of the day of service, whether in a 
town or country action : (see Form No. 1 in part 1 of appendix A. to 
Buies of Court.) If abroad, the order giving leave for service specifies the 
time for appearance : (Ord. XI., r 4 ; and see ante, p. 73.) 

Q, — ^Are parties out of the jurisdiction compellable to appear to a writ, 
and if so, how ? 

A, — The court may order service of a writ out of the jurisdiction, and 
upon the expiration of the time for appearing the plaintiff upon filing a 
proper affidavit of service may proceed as if such party had appeared : 
(Ord. XIIL, r. 9.) {a) 

Q, — Can a plaintiff under any and what circumstances make a motion 
in an action before the defendant has appeared ? And how is the defendant 
to be served ? 

A, — ^Yes ; as where a grievance sought to be restrained is very pressing, 
a motion for an injunction may be made for that purpose before appearance 
of the defendant. So, a motion for a writ of ne exeat regno may be made 
before appearance, or for leave to issue or serve a writ out of the jurisdic- 
tion ; these are ex partCj if before service ; (Evans' Oh. Pr. 106.) The 
plaintiff may serve the defendant with notice of motion, &c., either 
personally or at his dwelling-house : (0. 0. 3, r. 8.) 

Q, — ^Has a plaintiff any means of proceeding against a defendant who 
absconds in order to avoid being served ? 


(a) This mle extends to actions assigned by the d4th section of the Act to the 
Chancery Division and in Probate actions, and in all other actions not by the rules oi 
this order otherwise specially provided for. 
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4.— Yes, lie may obtain an order for substituted service or for notice in 
lieu of service : (Ord. IX., r. 2.) 

Q. — ^Is there any mode of compelling appearance ? 

A . — This is now abolished. When judgment is not signed in default of 
appearance, the plaintiff on idling a proper afddavit of service proceeds as 
if the defendant had appeared : (Ord. XIII., r. 9.) 


STATEMENT OF CLAIM. 
(See ante, p. 77, et seq»). 


INTEEEOGATORIES FOE THE EXAMINATION OF THE 

PAETIES. 

Question. — How may discovery be now obtained ? 

Answer. — The plaintiff may with his statement of claim, or at any sub- 
sequent time, not later than the close of the pleadings, and the defendant 
with his defence, or not later than the close of the pleadings, without 
order, and at any other time by leave of the court or a judge, either party 
may deliver inteiTogatories for the examination of the opposite party, which 
must be answered within ten days by affidavit : (Ord. X2QQ., rr. 1 & 6, and 
see ante, p. 107.) But before statement of defence is put in inteiTogatories 
by either pai*ty will be«struck out unless special grounds are shown : (see 
Mercer v. Cotton, 24 W, E. 566 ; Hawley & Eeade, Bitt. Prac. Oas. No. 
00X0.) 

Q. — What is the process to compel an answer to interrogatories ? 

A. — Any party failing to comply with any order to answer is liable to 
attachment, and, if a plaintiff, to have his action dismissed for want of 
prosecution ; and if a defendant, to have his defence, if any, struck out, 
and to be placed in the same position as if he had not defended, and the 
interrogating party may apply for an order to the court or judge to this 
effect : (Ord. XXXI., r. 20 ) 

Q. — How is an objection to answering the interrogatories to be now 
taken ? 

A , — ^Any objection on the ground that it is scandalous or irrelevant, or 
is not bond fide for the purpose of the action, or that the matters inquired 
into are not sufficiently material at the stage of the action, or on any 
other ground, may*be taken in the affidavit in answer (Ord. XXXI., r. 5, 
November, 1878 ; see ante, p. 108), but an application to set aside on the 
ground that they have been exhibited unreasonably or vexatiously, or to 
strike out on the ground of scandal may be made at chambers within four 
days after service of same : 
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MODES OF DEFENCE, (a) 

Qvestwn , — ^What were the different modes of defence to a suit in 
Chancery ? and explain the nature of each. 

Av8W €?\ — The defence to a suit in equity might be either by answer, 
demurrer, plea, or disclaimer : 

1. By answer, controverting the case stated by the plaintiff, the defen- 
dant might confess and avoid, or traverse and deny, the several parts of 
the bill, or, admitting the case made by the bill, might submit to the 
judgment of the court upon it, or a new case made by the answer, or 
both. 

2. By demurrer, when an objection was apparent on the face of the bill, 
he might demand the judgment of the court whether he should be com- 
pelled to answer the bill or not. 

3. By plea, when the objection was not so apparent, he might show 
cause why the suit should be dismissed, delayed, or barred. 

4. By disclaimer, he might terminate the suit by disclaiming all right 
in the matter sought by the bill ; and all or any of these modes of defence 
might be joined, provided each related to a separate and distinct part of 
the bill: (Ayck. Pr. 90, 9th edit. ; Hal. Suit, 21.) 

Q. — How did a disclaimer differ from an answer ? 

A . — In addition to what has just been said, we may add that an answer 
claimed, on the defendant's part, some interest in the subject-matter of the 
suit, whereas a disclaimer disavowed any such right. 

Q. — ^Upon what principle was it decided whether ,a defence should be by 
plea or demuirer ? 

A. — ^When a ground of defence was apparent on the bill itself, either 
from matter contained in it, or from defect in its frame, or in the case 
made by it, the proper mode of defence was by demurrer. But when the 
objection, or ground of defence was not a-pimrenty so as to admit of a 
demurrer, the special matter pleaded must have been by plea : (see Ayck. 
Pr. Ill, 120, 9th edit. ; Hal. Suit, 24, 27.) 

% 

1. Answer, , 

Q, — In answering a bill, could a defendant introduce into his answer any 
other matter than that inquired of by the interrogatories ? 

A , — Yes ; the answer of a defendant to any bill of complaint might 
contain not only the answer of the defendant to the interrogatories filed, 
but such statements material to the case as the defendant noight think it 
necessary or advisable to set forth therein : (15 & IdVict. c. 86, s. 14; 
Hal. Suit, 21 ; Ayck. Pr. 95, 9th edit.) 

Q. — Define what was scandal in a bill or pleading in equity. 

A , — Scandal was anything alleged in a bill, answer, or other pleading in 
language which it was unbecoming the court to hear, or anything set forth 
therein which charged a person with a crime not necessary to be shown in 
the cause : (Hall. Suit, 37 ; Ayck. Pr. 343, 9th edit.) 


(a) As to statement of defence, see antCf p. 84. 
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2. Demurrer. 

Q. — What was the nature and effect of a demurrer formerly in equity ? 

A. — It was a mode of defence used by a defendant which, even admit- 
ting, for the sake of argument, the statements in the bill to be true, yet 
insisted upon some defect apparent on the face of the bill, either from 
matter contained in it, or its frame, or in the case made by it, and con- 
tended that the plaintiff was not entitled to relief, or to an answer from 
the defendant : (Ayck. Pr. Ill, 9th edit. ; Hal. Suit. 24 ; Haynes’ Eq. 72.) 

Q. — What is now the effect of the demurrer ? 

A . — It raises an issue of law as to whether the court can give relief as 
against the party demurring in respect of the last pleading of his 
opponent. 

Q. — Can either party demur ? 

A. — Any party may demur to any pleading («) of the opposite party, 
or to any parties thereof setting up a distinct cause of action, ground of 
defence, set-off, counter-claim, reply, or as the case may be, on the ground 
that the facts alleged therein do not show any cause of action or ground 
of defence to a claim, or any part thereof, or set-off, or counter-claim, or 
reply, or as the case may be, to which effect can be given by the court as 
against the party demurring: (Ord. XXVIIL, r. 1.) 

y . — What must be stated in the demurrer ? 

A. — It must state specifically whether it is to the whole or to a part, 
and if so to what part of the pleading of the opposite parties. It must 
also state some ground 4n law for the demurrer, but the plaintiff demurring 
will not be limited to this ground only on the argument. If no ground is 
.stated, or only a frivolous, or vexatious one, it may be set aside with costs : 
{Ih.f r. 2.) 

Q . — Can a party plead and demur together ? 

A. — He may, to separate parts of the same pleading, in which case 
the demurrer and defence must be combined i^lb. r. 4), but if the defence 
and demurred relate to the same part, leave must be obtained, which the 
jourt or judge may order if satisfied that there is reasonable ground for 
the demurrer, or leave may be reserved to plead after the demurrer is 
overruled : (/&., r. 5.) 

Q. — Can a demurrer be set down for hearing by the plaintiff or the 
defendant, or by both equally ; and within what time ; and is there any 
difference if the demurrer is to the whole or part of the claim ? 

A. — Either partj^ may enter the demurrer for argument immediately, 
and must give notice to the other side the same day, which if not done 
within ten days after delivery, unless the party whose pleading if demurred 
to serve an order for leave to amend, the demurrer will be held sufficient : 
(i5., r. 6.) 

(a) By sect. 100 of the Judicature Act, 1873, “pleading ” includes “any petition or 
summons, and also the statement in writing of the claim or demand of any plaintiff, 
and of the defence of any defendant thereto, and of the reply of the plaintiff to any 
counter-claim of the defendant.” 
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Q. — What effect has the overruling of a demurrer on the future defence 
of the party filing it ? 

A, — The court may make such order and upon such terms as shall 
seem right for allowing the demurring party to raise by pleading any case 
he may be desirous to set up in opposition to the matter demurred to : 

•» fiO > 

— What is the difference in effect of the allowance of a partial 
demurrer, and that of a general demurrer ? 

A . — ^Whore a partial demurrer is allowed, the court frequently gives the 
party leave to amend his pleading on payment of costs. If a general 
demurrer is allowed, the court may still allow amendment ; if not allowed, 
and the demurrer be to the statement of claim, the plaintiff must pay 
the defendant’s costs of the action unless otherwise ordered, if to any 
other pleading, the matter demurred to is treated as struck out, and the 
rights of the parties are the same as if it had not been pleaded : (Jb,, rr. 9 
& 10 .) 

Q. — ^Explain the nature and effect of a plea. 

A , — It was special matter pleaded by the defendant to a bill, on which 
an objection was not apparent, so as to admit of a demurrer, and showed 
cause why the suit should be dismissed, delayed, or barred. Pleas were 
generally considered as of three sorts: (1) to the jurisdiction of the 
court ; (2) to the person of the plaintiff or defendant ; and (3) in bar of 
suit: (Ayck, Pr. 120, 9th edit.; Hal. Suit, 27.) It would now be 
embodied in the statement of defence. 

Q. — If a defendant claimed no right or interest m the property or tl 
claimed by the plaintiff, how did the defendant proceed ? 

A. — He put in a disclaimer, which was invariably accompanied by an 
answer : (a) see Hal. Suit, 3 1 , and the authorities there referred to ; also 
Sm. Pr. 177, 5th edit.) 


AMENDMENT OF PLEADINGS. 

Question . — How can pleadings be amended ? 

Answer . — The court or a judge may, at any stage of the proceedings, 
allow either party to alter his statement of claim, or defence, or reply, or 
may order to be struck out or amended any matter which may be scan- 
dalous, or which may tend to prejudice, embarrass, or delay the fair trial 
of the action ; and all other amendments shall be made that are necessary 
to determine the real question in controversy between the parties : (Ord. 
XXm, r. 1.) 

Q . — When can plaintiff or defendant amend without leave ? 

A . — The plaintiff unless a demurrer is pending, may, without any leave, 
amend his statement of claim once at any time before the expiration of the 
time limited for reply and before replying, or where no defence is delivered, 

(a) If a defendant disclaimed after suit he must have offered to pay bis own costs : 
(Clarke v. HawHnSy 16 L. T. Rep. N. S. 176.)* 
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within four weeks from the appearance of the defendant who last appeared. 
A defendant who has set up in his defence any set-off or counter-claim may, 
without any leave, amend within the time allowed him for pleading to the 
reply and before pleading thereto, or in case there be no reply, then within 
twenty-eight days from filing his defence : (Ord. XXVII., rr. 2 & 3.) 

Q. — ^What steps can the opposite party take in such case ? 

A, — He may, within eight days after delivery to him of the amended 
pleading, apply to the court or a judge to disallow the amendment or any 
part thereof, and the court or judge may, if satisfied that the justice of 
the case requires it, disallow the same, or allow it subject to such terms 
as to costs or otherwise as may seem just, or he may apply to the court or 
a judge for leave to plead or amend his former pleading, within such time 
and upon such terms as may seem just : (Ord. XXVII., rr. 4 & 5.) 

Q. — Can any amendment be made in other cases than the above ? 

A. — ^Yes ; in other cases application for leave to amend any pleading 
may be made by either party to the court or a judge in chambers, or to 
the judge at the trial of the action, and such amendment may be allowed 
upon such terms as to costs or otherwise as may seem just : (Ord. XXVII. , 
r. 6.) 

Q, — Within what time must the amendment be made after order 
obtained ? 

A. — Within the time limited for that purpose by the order, or if no 
time is thereby limited, then within fourteen days from the date of the 
order, and if not amended in either of such times, it will become ijoso facto 
void, unless the time is extended by the court or a judge, or by consent 
in writing of the parties : (Order XXVII., r. 7 ; and LVIL, r. 6a, April, 
1880.) 

Q. — How are the amendments made ? 

A, — A pleading may be amended by written alterations in the pleading 
which has been delivered, and by additions on paper to be interleaved 
therewith if necessary, unless the amendments require the insertion of 
more than 144 words in any place, or are so numerous that the making 
them in writfhg would render the pleading difficult to read ; in either of 
•uch cases the amendment must be made by delivering a print of the 
pleading as amended. An amended pleading must be amended with 
the date of the order, if any, under which the same is so amended, and of 

the day on which such amendment is made as follows : ‘^Amended 

day of : (Ord. XXVII., rr. 8, 9.) 

Q. — ^Within what time must the amended pleading be delivered to the 
opposite party ? * 

A. — Within the time allowed for amending the same, provided that 
the court may, at any stage of the proceedings, allow the plaintiff to amend 
the writ in such manner and on such terms as may seem just : (Ord. 
XXVn., r. 10 ; additional order of February, 1876, r. 11.) 



538 


CHANCERY DIVISION. 


EEPLIOATION. (a) 
duestion . — How is issue joined in an action ? 

Amwer . — The plaintiff by his reply, and either party by any subsequent 
pleading may join issue upon the previous pleading, which will operate as 
a denial of every material allegation of fact in the pleading upon which 
issue is joined, but it may except any facts which the party may be willing 
to admit : (Ord. XIX., r. 21.) 


EVIDENCE, {h) 

duestion. — How must the parties to an action proceed for the purpose 
of proving such facts of the case as are not admitted ? 

Answer. — They must prove the facts which are not admitted by 
evidence as detailed in this chapter : (Ayck. Pr. 155, 9th edit. ; Hal. 
Suit, 46, 47.) 

d ‘ — State the modes in which evidence may now be taken in an 
action. 

A. — In absence of any agreement between the parties, and subject to 
the rules, the witnesses at the trial of any action, or at any assessment 
of damages, are examined viva voce and in open court, but the court or 
a judge may at any time for suflScient reason order that any particular 
fact or facts may be proved by affidavit, or that the affidavit of any 
witness may be read at the hearing or trial on such conditions as the 
court or judge may think reasonable, or that any witness whose attendance 
in court ought for some sufficient reason to be dispensed with, be examined 
by interrogatories, or otherwise, before a commissioner or examiner, but 
when it appears that the other party bond fide desires the production of a 
witness for cross-examination, and that such witness can be produced, an 
order shall not be made to take the evidence of such witness by ajQBdavit : 
(Order XXXVH., r. 1.) 

Q. — In what case is evidence taken upon affidavit at the trial of an 
action, and when must the afiSdavits of the plaintiffs and defendants in 
such cases be filed ? 

A . — Where the parties agree that it shall be so taken, or the court or 
judge so directs : (see Order XXXVII., r. 1.) Where the evidence is taken 
by affidavits, the plaintiff has fourteen days, or such other time as the 
parties agree upon or the judge may allow to file his affidavits and deliver 
a list of them to the defendant, who has the like time to file his in defence. 
The plaintiff has seven days after this to file his affidavits strictly in reply : 
(Order XXXVIII.) 

Q. — State how evidence is now taken upon a motion, petition, or 
summons. 

A . — ^By affidavit, but the court or a judge may, on the application, of 


(a) See ante^ p. 77 et seq. (6) And yee chapter on evidence, ante^ p. 96. 
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either party, order the attendance for cross-examination of the person 
making such affidavit : {Ih. r. 2.) 

Q. — ^How do you proceed to examine a witness viva voce, and at what 
period of the action can this be done ? 

A » — A witness may be examined viva voce when the evidence by consent 
is taken by affidavit, or where an order has been obtained under Ord. 
XXXVII., r. 1 (see supra, and lb., r. 24), an appointment is obtained 
before the examiner or commissioner, and the attendance of the witness 
enforced by subpoena. 

Q. — If either party in a cause where the evidence is, taken by affidavit 
is desirous of cross-examining on affidavits filed by the opposite party, 
before whom is it done and what notice must be given ? 

A , — Such cross-examination is taken before the court at the trial. 
The party desiring to cross-examine must serve upon the party by 
whom the affidavit was filed a written notice requiring the production 
of the witness for cross-examination before the court at the trial ; 
such notice to be served before the expiration of fourteen days next 
after the time allowed for the filing affidavits in reply ; or within 
such time as the court or judge may specially appoint : (Ord. XXXVIII., 
r. 4.) 

Q. — Are witnesses out of the jurisdiction compellable to give evidence, 
and how is evidence obtained in such cases ? 

A. — Formerly where witnesses were out of the jurisdiction their 
evidence might be obtained by commission. By the G & 7 Viet. c. 82, 
ss. 5 and 6, powers were^given to the courts of law or equity in England 
or Ireland, or the courts of law in Scotland, to compel by rule or order 
the attendance of witnesses for examination before the Commissioners. 
And by 22 Viet. c. 20, the provisions of the above-mentioned Act were 
extended to the examination of witnesses out of the jurisdiction and 
within any of Her Majesty’s dominions, colonies, or possessions abroad 
under or by virtue of any commission, order, or other process of any 
court of competent jurisdiction in Her Majesty’s dominions ; or the testi- 
mony of sucl> witnesses can be obtained by having them examined 
before a special examiner appointed for the purpose. The application for 
the appointment of the examiner is made at chambers on summons : 
(see Order 5th Feb. 1861, r. 11 ; see also Crofts v. Middhtou, 22 L. J. 
706, Ch. ; Reed v. Pr'est, Kay, App. 15 ; Evans’ Ch. Pr. 307, 31G.)» 
Ord. XXXVII., r. 4, applies now to all such cases. 

Q. — Are there any cases in which one party may examine another party 
to a suit as a witness? If so, give instances in which such examination 
can take place, and to what extent will it be permitted. 

A , — By the 14 &; 15 Viet. c. 99, parties to suits, &c., are now competent 
and compellable to give evidence, either viva voce or by deposition, 
according to the practice of the court, on behalf of either or any of the 
parties to the suit, &c. : (sect. 2.) But this section does not render any 
person compellable to answer any question tending to criminate himself 
or herself (sect. 3 ; and see Hal. Suit, 31, 36), and opposite parties may 
examine each other on interrogatories: (Ord. XXXI., r. 1.) 
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Q. — How is the attendance of a witness to be enforced for the purpose 
of examining him before the examiners ? (a) 

A. — By serving him with a subpoena ad testificandum. The service of a 
eubpoena is effected by delivering a copy of the writ and the indorsement 
thereon, and at the same time producing the original writ : (0. 0. 28, r. 6.) 
The reasonable expenses of the witness should be paid him at the same 
time : (Hal. Suit, 59.) 

Q. — If a witness, who has been served with a subpoena ad testificandum 
neglects to attend, what remedy have the parties to an action ? 

A. — They may obtain an order for the witness to attend, or that in 
default he may be committed for contempt : (Ayck. Pr. 190, 9th edit.) 
He is also liable to an action for damages, or for a penalty under 5 Eliz. 
< 5 . 9, s 12. 

Q. — Must a subpoena ad testificandum be served personally on the 
witness, or will the mere leaving it at his house be sufficient ? 

A. — A copy of the subpoena must be personally served upon the witness, 
and the original, at the same time, shown to him ; leaving it at his house 
is not sufficient. His necessary expenses should also be paid or 
tendered to him : (Evans’ Ch. Pr. 318.) 

Q. — For what period of time, after notice of a witness being under 
examination before an examiner, must the party examining such witness 
keep him in town for the purpose of his being cross-examined ? 

A. — Forty-eight hours after service of the written notice upon the 
adverse solicitor : (Gold. Pr. 342, 4th edit. ; Drew. Pr. 48.) 

Q. — If a party omits to avail himself of the time allowed him for cross- 
examination referred to in the last question, is he thereby precluded from 
euch cross-examination altogether, or can he on any, and what terms, still 
procure such cross-examination ? 

A . — He may cross-examine the witness, but at his own expense : (Gold. 
sup. ; Drew sup. ; Ayck. Pr. 175, 9th edit.) 

Q. — What is the meaning of examining witnesses de bene esse ; and when 
is it advisable to do so ? 

A. — Examining witnesses de htne esse means examining them conditio::- 
ally. When a witness is seventy years old or upwards, or is in a dangerous 
state of health, or is about to go abroad, whereby his evidence is liable to 
be lost, an order may be obtained to examine him de bene esse. So where 
a matter of great importance is in the knowledge of one witness only, 
though not old or infirm, the order will be granted : (Evans’ Ch. Pr. 305.) 

Q. — Can either party read a portion only of the opposite party’s 
answer to interrogatories ? 

A. — Any party at the trial may use in evidence any answer of the 
opposite party to interrogatories without putting in the others, but the 

(a)^ The court or judge may order him to be examined before a commissioner or 
examiner when his attendance in court ought for some sufficient reason to be dispensed 
with (Ord. XXXVII, r. 1), and it may also be necessary when the evidence is not 
required for the hearing or trial. 
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judge may look at the whole and order any of them to be put in if con* 
neoted with the former : (Ord. XXXI., r. 23.) 

Q . — Might a defendant be cross-examined on his answer, and a witnesa 
on his affidavit, and how ? 

A, — The defendant could not be cross-examined on his answer unless he 
uses it on his own behalf, as by verifying it by a short affidavit : or unless, 
as on a motion for a decree, the answer was treated as an affidavit. A 
witness might, however, be cross-examined on his affidavit. If the evidence 
is to be used on the hearing or trial the cross-examination now takes 
place before the court ; otherwise it is before an examiner. Formerly 
within fourteen days notice must have been given to the party whose 
witness had made an affidavit, to produce him for the purpose of being 
cross-examined, and forty-eight hours notice should be given the witness : 
(8m. Pr. 662 et seq., 7th edit.) ; but the court or judge may order the 
attendance for cross-examination of any witness making an affidavit upon 
any motion, petition, or summons : (Ord. XXXVII., r. 2.) 

Q. — For and against whom was a decree in a cause evidence, and how 
were its contents proved ? 

A, — decree in Chancery might be given in evidence between the 
same parties, or any claiming under them : {Duchess of Kingston's 
case, 2 Sm. L. 0. 445, in notis,) The contents of the decree might be 
proved by the production of the decree itself, or by a duly certified office 
copy; (Drew. Pr. 109, 110; and see Pow. Ev. 250.) 

Q. — ^What were the modes by which the execution of deeds or the 
handwriting of letters nlight, according to the ordinary rules of courts of 
equity, be proved for the purpose of being given in evidence on the hearing 
©f the cause. 

A. — ^Deeds, &c,, which required proof of their execution by a sub- 
scribing witness, or letters, &c., of which proof must have been made of 
the handwriting of the persons writing or subscribing the same, were all 
considered as exhibits, and might be proved vivd voce or by affidavit. An 
order, which was an order of course, was first necessary ; (Ayck. Pr. 161, 
162, 9th edit.*; Hal. Suit, 48.) 

• 

Q. — In an action by an incumbrancer against a purchaser for valuable 
consideration, in which such purchaser is sought to be affected with notice 
of the incumbrance, and in which such notice is proved by one witness 
only, but is positively and expressly denied by the defendant, in whose 
favour will the court decide ? 

A. — The court will decide in favour of the purchaser, unless the testi- 
mony of the witness is supported by corroborative circumstances of suffi- 
cient weight ; because the denial of the facts by the defendant on oath is 
equally strong with the affirmation of them by one witness unsupported 
by corroborative circumstances. But it would be otherwise if so supported, 
or if there were two witnesses : (see 2 Dan. Oh. Pr. 405, 406 ; Gold. Pr. 
312, 4th edit.) 

Q. — ^At what distance of time do deeds, bonds, and other writings 
prove themselves, and thereby render their proof unnecessary ? 
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A , — When they are thirty years old and upwards, and come out of the 
possession of the party entitled thereto : (Ayck. Pr. 150, 9th edit. ; Hal. 
Suit, 48; Pow. Ev. 307.) 

Q. — When, and in whose behalf, is parol evidence admissible to explain 
or vary a written contract ? 

A . — As before seen (cuite, p. 100), parol evidence may in all cases of 
doubt be received to explain a written contract. A parol variation will 
only be received on behalf of a defendant resisting specific performance, 
and not by a plaintiff seeking such performance ; except (1) where there 
has been a part performance of the parol portion, or (2) where an omission 
has occurred by fraud, or (3) where the parol variation set up by the plaintiff 
is not objected to by the defendant : (see St. Eq. § 170, and note ; Woollam 
V. HearUf 2 L. 0. Eq. 405, 2nd edit.) 

Q. — Can a defendant enforce production of documents in the plaintiff’s 
possession. If so, how, and at what period of the action ? 

A , — Any party may apply to a judge for an order directing any other 
party to the action to make discovery on oath of the documents which are 
or have been in his possession or power : (Ord: XXXI., r. 12.) The 
affidavit must state what documents are objected to be produced : {Ih. 13.) 
Notice to produce any such document for inspection can then be given 
{Ib. 14), and, in defence, the judge may order inspection (75. 17). {a) 
Except in special cases, the order will not be made before delivery of 
statement of defence. The time to apply is after putting in his defence : 
(see Nos. OCLXXVI., and COXOL, Bitt. Prac. Gas.) 

Q. — Can a defendant obtain an order for production of documen*' “ by a 
co-defendant ? and, if so, how ? 

A , — See last answer. 

Q. — State the course of proceeding for compelling the production (for 
the purpose of inspection) of documents in the defendant’s possession 
which are considered material to the plaintiff’s case, and the earliest time 
when such proceedings may be taken. 

A . — The plaintiff should take out a summons at chambers, and obtain 
an order for the production by the defendant, upon oath, oi documents in, 
or which have been in, his possession or power relating to the matters , in 
question in the action as above stated. The application may be made, in 
special cases, as soon as the defendant has appeared : {Lei/ v. Marshall, 
No. CCXVIII. Bitt. Prac. Gas.), but otherwise not till after statement of 
claim has been delivered : {Ib., No. GGLV.) 

Q. — ^What is the practice with regard to the production of books, 
accounts, and documents, the possession of which is admitted by the 
defendant ; and, if they relate to other matters besides those which are 
the subject of the suit, how is the defendant protected from such other 
matters being disclosed to the plaintiff ? 

A . — ^As to the books and documents admitted, and which relate to the 
matters in question in the suit, not being privileged (see infra), the court 

(a) It appears that discovery of documents should be obtained by order and not by 
way of interrogatories ; (Nos. CXLI. & CLXXXVIII., Bitt. Prac. Gas.) 



BVEDENOE. 


543 


will order their production. If books, (fee., relate to other matters besides 
those which are the subject of the suit, such parts will be directed to be 
sealed up ; but an affidavit must be made of the facts : (see Ayck. Pr. 352, 
9th edit. ; Hal. Suit, 51, et infra,) 

Q. — Are there any, and what, documents stated in the affidavit which 
are privileged from production ? 

A, — ^Yes ; documents which do not relate to the plaintiff’s title. So 
confidential communications made between solicitor and client, acting 
merely in the relation of solicitor and client, and which took place either in 
the progress of the suit or with reference to the suit previous to its com- 
mencement, are privileged. So, if the documents are in the hands of the 
party’s solicitors, as solicitors for him and other persons not parties to the 
action, production will not be ordered : (see fully Evans’ Oh. Pr. 285.) 

Q. — Which, if any, of the following documents are privileged from pro- 
duction by the defendants in an action under an order for discovery 
obtained by the plaintiff ? 

(a) Letters from persons not parties to the action to the defendant 
marked private and confidential.” 

{h) Documents meant to criminate the defendants. 

(c) Letters passing between a defendant and his solicitor before the 
litigation was in contemplation. 

{d) Letters from one defendant to another during the litigation and 
with reference thereto. 

A , — («) These are not. But plaintiff will be put on an undertaking not 
to use them for objects outside the order : {Hopkirison v. Lord 
Bmdeigh, I^. Eep. 2 Oh. 447.) 

(5) These are privileged : {Rice v. Gordon, 13 Sim. 580.) 

(c) These are : {Mimt v. Morgan, L. Eep. 8 Oh. 361.) 

• {d) These are not : {Goodall v. Little, 1 Sm. N. S. 155.) 

Q. — What was the ordinary rule of courts of equity as to the place 
where, and the person with whom, documents would be ordered to be 
lodged for the inspection of the plaintiff ; and was this rule ever 
relaxed ? 

A , — The documents were to be left or deposited in the Record and Writ 
Olffice, and were to be subject to such directions as might be given for the 
production thereof : (0. 0. 42, r. 3.) When the suit was amicable it was 
usual for the plaintiff to allow the documents to remain in the defendant’s 
possession, and to take the inspection at his solicitor’s office, instead of 
their being deposited with the clerk of records and writs, which was a con- 
siderable saving of expense : (Ayck. Pr. 354, 9th edit. ; Hal. Suit, 52.) 
By Ord. XXXI., r. 11, the court may deal with such documents when pro- 
duced as appears just. By Ih,, r. 16, the inspection ordinarily wUl be at 
the solicitor’s office. By sect. 66 of the 1873 Act the production may be 
ordered at the office of the district registrar 

Q. — Give a form of admission of documents in a suit between plaintiff 
and defendant. 

A , — ^In the High Oouet of Justice (Ohanobey Division). 

Between A. B., plaintiff, and 
, 0. D., defendant. 
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We, the undersigned Messrs. , solicitors for the above-named 

plaintiff, and Messrs. , solicitors for the above-named defendant, do 

hereby on behalf of the parties for whom we respectively act as such 
solicitors as aforesaid, mutually agree upon the following admissions, and 
that the same may be used and read as evidence upon the trial, and for 
all purposes of this action, save and except all just causes of exception to 
the admissibility of the same by either of the said parties. 

(The documents are then set out, and the admission signed by the 
solicitors.) (a) 

Q. — Can infants or married women consent to any order ? 

A , — They may, with the sanction of the court or judge in chambers, 
consent, by their next friend, guardian, committee, &c., to an order as 
to the mode of taking evidence, or other procedure : (Order, Feb. 1861, 
r. 24.) 

Q. — ^What is the present form in which an affidavit should be made, 
and what is the consequence if such form be not observed ? 

A , — ^It must be expressed in the first person of the deponent, divided 
into paragraphs numbered consecutively, and each paragraph, as nearly as 
may be, confined to a distinct portion of the subject : and each statement 
must show the deponent’s means of knowledge. The jurat is written at 
the foot of the affidavit. If the affidavit be not expressed in the first 
person, no costs are allowed for preparing and filing it. And it must be 
stated at the foot of the affidavit, and on whose behalf it is filed, other- 
wise it cannot be used. When the evidence is taken by affidavits under 
Ord. XXXVIII., they are to be printed, or, by Ord. III. of Add. Rules, 
August, 1875, where the parties consent, or. v the court or judge so 
order. 

Q , — In an affidavit stating facts partly within the deponent’s own 
knowledge, and partly derived from information of others, how must 
facts be stated in order to make the affidavit good evidence ? 

A. — ^Each statement in an affidavit must now show the means of know- 
ledge of the person making it : (Order 5th Feb., 1861, r. 23.) By Order 
XXXVn., r. 3, affidavits must be confined to such facts as the witness is 
able of his own knowledge to prove, except on interlocutdry motions, on 
which statements as to his belief with the grounds thereof may be ad- 
mitted. 

Q. — ^How may an affidavit be sworn by a person resident in Scotland ? 

A . — ^Before any judge, court, notary, public, or person lawfully authorised 
to administer oaths there ; and wDl be received as evidence in the court 
here if so sworn ; (15 & 16 Viet. c. 86, s. 22; Hal. Suit; Evans* Oh. 
Pr. 328.) 

Q. — ^What must be done to enable you to use, in support of a motion, 
an affidavit filed before the date of the notice ; and what to use one filed 
after the date ? 


(a) Any plaintiff to an action may give notice, by his own statement or otherwise, 
that he admits the truth of the whole or any part of the case stated or referred to 
in the pleadings (Ord. XXXII., r. 1), and either party may give notice to the other to 
admit doenmentB : (/6., r. 2.) 
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A , — In the first case, notice of your intention must be given to the oppo- 
site solicitor, as he is not bound to search for an affidavit of an earlier date 
than the notice. No notice need be given of the intention to use affidavits 
filed after the notice ; for these the opposite solicitor must search. But 
affidavits filed after the motion has begun cannot be read on such motion : 
(see Sm. Pr. 638, 639, 7th edit. ; Ayck. Pr. 320, 9th edit.) 

Q. — ^Within what time must the evidence be closed ? 

A , — When the evidence is taken by consent by affidavits the plaintiff 
has fourteen days, or such other time as the parties may agree upon, or 
the judge may allow, to file his affidavits and deliver a list of them to the 
defendant, who has the like time. The plaintiff has seven days after this 
to file his affidavits strictly in reply. Within fourteen days of the expira- 
tion of this time either party desiring to cross-examine a witness must 
give notice requiring his production for that purpose before the court at 
the trial : (Ord. XXXVIII.) 

Q. — To whom must you apply for an order to enlarge the time for 
closing evidence ? 

A . — Application must be made to a judge at chambers on summons : 
(Hal. Suit, 60.) 

Q , — ^Explain the mode of preparing the brief for counsel on the hearing 
of an action. 

A , — The brief for either plaintiff or defendant, when the cause is to 
be heard on affidavit evidence, consists of a printed copy of the pleadings, 
and of all the affidavits and written copies of the exhibits, of the affidavits 
of documents, and in rejgly to interrogatories, notices to admit and produce 
and the admissions, for\he whole of the evidence is open to all parties 
now : {Ijord v. Colvin, 1 Jur. N. S. 208.) To these should be added any 
©bservations that may be thought necessary : (Ayck. Pr. 206, 9th edit.) 
When the case is tried by viva voce evidence the proofs of the witnesses 
and copies of the documents referred to in the pleadings or to be proved 
by the witnesses must be supplied in lieu of the printed evidence. 


NOTICE OF TEIAL. {a) 

Question . — When an action is at issue in the Ohanceiy Division, before 
whom must it be set down for hearing ? 

Answer , — ^Notice of trial is given and it is set down for hearing before 
the judge to whose court it is attached, unless removed by special order of 
the Lord Ohancellol', or the case is tried before a referee under Ord. 
XXXVI., r. 2. 

Q.— Within what time after close of the pleadings must the plaintiff 
give notice of trial ? 

A , — The plaintiff, having obtained no order to enlarge the time, must, 
within six weeks after the close of the pleadings, either obtain a consent to 


(a) See p. 89 et seq. 
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take the evidenoe by aflSdavit, or give notice of trial by one of the different 
modes set out in Ord. XXXVI., otherwise any defendant may do so, or 
may move to dismiss : {Ib., r. 4 a.) 

Q.— Within what time after evidence is closed must notice of trial be 
given ? 

— ^Within the same time as provided after close of pleadings : (see last 
answer, Ord. XXXVm., r. 6.) 

Q. — Can a defendant give notice of trial ? 

A , — Yes ; if, after the evidence or the pleadings are closed, the plain- 
tiff neglects to do so, any defendant, after the expiration of six weeks, 
may do so (Ord. XXXVI., r. 4) ; or he may meve to dismiss the action : 
{Ib,, r. 4 a. ; Additional Rules, June, 1876.) 

Q. — How should the plaintiff proceed to get the action marked 

short? ” and what notices must be proved to have been served should 
the defendant not appear at the trial of a short cause ? 

A. — He should draw up a certificate which must be signed by the 
counsel in the action, upon producing which to the registrar’s clerk at the 
order of course seat, he will mark the action as short and file the certifi- 
cate. Notice must then be served on the solicitors of the opposite parties 
that the action has been marked as short. Previously to the hearing of the 
action minutes of the proposed judgment are prepared by the plain tiff 
junior, and submitted to the junior counsel for the different defendants, 
and a copy left with the judge’s papers. An affidavit of service of the 
notice is necessary if the defendant does not appear : (Evans’ Oh. Pr. 805 ; 
Haynes’s Out. p. 97, 4th edit.) (a) 

Q. — A plaintiff who has issued a writ in the Chancery Division 
desires that the action shall be tried by a jury. In what way should he 
proceed ? 

A. — The plaintiff with his reply, or at any time after the close of the 
pleadings, should give notice of trial before a judge and jury : (Ord. 
XXXin., rr. 2, 3.) It was decided by the Court of Appeal in the case of 
Warner v. Murdoch (40 L. J. 121, Oh.) that under the new practice a 
judge of the Chancery Division, sitting as such in that divisj.on, cannot try 
an action with a jury. In consequence of this case, in February, 1877, 
the following notice was issued by the senior registrar of the Chancery 
Division : that in such a case the action is to be entered for trial with 
the associates instead of with the Chancery registrar ; ” (see Charley’s 
Practice, 632, 3rd edit.) 


THE TRIAL. 

How is an action in the Chancery Division now' brought to 

a hearing ? 

Answer , — ^If the defendant makes default in delivering a defence or 
demurrer (except in the cases mentioned in the prior rules of the Order), 


(a) No cause should be set down as short unless the evidenoe is by afQdavit ; (per 
Jessel, M,R., W. N. 1875, p. 198.) 
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tHe plaintiff may set down the action on motion for judgment : (Ord. 
XXIX., r. 10.) Where no default is made, he must giye notice of trial in 
one of the ways specified in Ord. XXXVI., r. 2. {a) 

Q. — When an action has proceeded to trial, and is then ascertained to 
be defective for want of parties, does, or does not, that form a ground for 
dismissal of the action, or will the court adopt any other, and if so what, 
course in consequence of such defect ? 

A , — It is not a ground for dismissal ; formerly the court would order 
the plaintiff, within a certain time, to make good the defect, or in default 
dismiss it with costs : (see Leylmd v. Leyland, 6 L. T. Rep. N. S. 342 ; 


(a) See ante^ p. 645 et seq. The following is a summary of the principal provisions 
of the Acts and rules relating to the mode of trying questions of fact : (Wilson’s Acts 
and Orders, p. 248.) 

The trial of an action may be : 

Before a judge or judges : (Ord. XXXVI., v. 2.) 

Before a judge with assessors : (see r. 28.) 

Before a judge (/.e., a single judge, unless a trial before several be espeeially 
ordered, r. 7) with a jury. 

Before an official referee : (see r. 30 et seq.) 

Before a special referee : (see r. 30 el seq.) 

Before an official or special referee witlnnit assessors : (see r. 28.) 

The plaintiff can select the place of trial by naming it in his claim ; but the court 
or a judge may change it : (r. 1.) 

The plaintiff may likewise choose the mode of trial by giving notice of trial by one 
of the modes mentioned : (r. 3.) 

If the plaintiff fail to do so within six weeks after the close of the pleading, the 
defendant may give notice of trial and choose the mode : (r. 4.) 

The party to whom notice of trial by any mode other than a jury is given, may, 
within four days, by notice require that the issues of fact bo tried by a jury : 
(rr. 3 and 4.) 

If neither party has required the issues of fact to bo tried by a jury, the judge 
may order the trial to bo by any other mode than that of which notice has been 
given : (r. 5.) 

A judge may order different questions of fact to bo tried in different ways, and may 
direct the order in which and the place at whicli the several issues of fact shall bo 
tried : (r. (>.) 

A judge may order any question of law to bo determined before the trial of questions 
of fact: (Ord. X^LXIV., r. 2.) 

A judge may direct the trial without a jury of any question which could hitherto 
without consent be tried without a jury : (Ord. XXXVI., r. 2(>.) 

A judge, either before or at the trial, may order an issue of fact to bo tried by a 
jury : (r. 27.) 

Subject to these rules, whore a question of fact, or partly of law and partly of fact, 
is in issue, any party may by leave of a judge require the issue to bo tried at the 
assizes or the Middlesex or London sittings (s. 21) of the Judicature Act, 1873). The 
same things may be done by consent, though no facts are in issue : {Ibid.) 

A judge may at any time order a question of fact, or mixed law and fact, to be 
tried at the assizes or at the sittings in London or Middlesex ; (r. 29.) 

A judge may at any stage of the action direct any necessary inquiries or account to 
be made or taken, and that either in London or in a district registry: (Ord. XXXIII., 
s. CO of the Judicature Act, 1873.) 

A judge may, subject to the rules the effect of which has been briefly stated, refer 
any question for inquiry and report to an official or special referee ; (see s. 50 of the 
Act of 1873, and rr. 2, 30 et seq.) 

A judge may by consent, or where a prolonged investigation of documents or 
accounts or any scientiflo or local investigation is required may without consent, order 
any question of fact or any question of account to be tried before an official or special 
referee ; (s. 67 of the Act of 1873 ; see r? 30 et seq.) 
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Ayok. Pr. 84, 9tli edit.) And if a plaintiff having an interest died 
leaving * a plaintiff without an interest, the court might at the hearing 
order the action to stand revived, and proceed to a decision thereof : 
(15 & 16 Viet. c. 86, s. 49 ; Hal. Suit, 5.) Now, by Ord. XVI., r. 13, no 
action is to be defeated by reason of the misjoinder of parties, and the 
court or judge may order any names improperly joined to be struck out, 
and any necessary parties, either plaintiffs or defendants, to be added, but 
no parties can be added without their consent. 

Q. — ^What questions or issues may be referred to a referee under the 
Judicature Act, and what are his powers ? 

A . — Any question arising in any cause or matter (other than a criminal 
proceeding by the Crown) before the High Court of Justice or before the 
Court of Appeal may be referred by the court Jor inquiry and report, to 
any oflScial or special referee, and the report of any such referee may be 
adopted wholly or partially by the court, and may (if so adopted) be 
enforced as a judgment by the court: (1873 Act, s. 50.) And where all 
persons interested and under no disability consent, or without consent in 
cases requiring prolonged examination of documents or accounts or scien- 
tific or local investigation which cannot be conveniently made before the 
court or a jury, the court may at any time, on such terms as may be 
thought proper, order any question, or issue of fact on any question of 
account arising therein, to he tried either before an oflScial referee or before 
a special referee to be agreed on between the parties : (//>., s. 57.) 

The referees are oflScers of the court. The report of any referee upon 
any question of fact on any such trial is (unless set aside by the court) 
equivalent to the verdict of a jury : (/^., s. 58.) 

By Order XXXYI., rules 30-34, the referee may hold the trial at any 
place he may deem most convenient, and have any inspection or view, 
either by himself or with assessors, and shall proceed with the trial de 
die in diem, in a similar manner as in actions tried by a jury. He has 
the same authority as a judge at Nisi Prius, except the power of commit- 
ment for contempt or enforcing orders by attachment. He may also before 
the conclusion of the trial submit any question arising therein for the 
decision of the court, or state any facts specially with pow^ to the court 
to draw inferences therefrom. 

c 

Q.— If a cause has been tried, and a judgment given, before whom must 
the cause be heard on further consideration ? 

A . — Before the judge to whose court it is attached, unless removed by 
special order of the Lord Chancellor ; (Ayck. Pr. 416, &c., 9th edit.; Hal, 
Suit, 77.) 

Q. — ^What are the accounts and inquiries usually inserted in a judg- 
ment made on the trial of an ordinary administration action ? 

A. — 1. An account of the personal estate of the testator not specifically 
bequeathed. 2. An account of his debts. 3. An account of his funeral 
expenses. 4. An account of the legacies and annuities (if any) given by 
his vrill. 5. An inquiry what parts (if any) of his personal estate are 
outstanding. 6. Who are the next of kin. The above* only relate to 
personal estate, but if there is real estate to be administered corresponding 
inquiries with respect to it are made ; '(see Sched. to 0. 0.) 
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Q , — ^What time must elapse between the service of a notice of motion 
and the day named in the notice for the hearing of the motion ? 

A . — On special motions two clear days must elapse ; and to appoint a 
guardian for an infant or person of unsound mind to defend a suit, six 
clear days must elapse : (Evans’ Oh. Pr. 549.) 


JUDGMENTS AND THEIE ENFOECEMENT. 

Question , — ^Who draws up orders made upon motion or petition ? And 
describe what is to be done by the solicitor before they are completed and 
fit to be acted on. 

Answer, — Orders on special motions or petitions are drawn up by the 
registrar. The solicitor having the carriage of the order, within seven 
days after it is pronounced, leaves with the registrar counsel’s briefs and 
all necessary documents, he then calls for the draft order and gets an 
appointment to settle, which is served on the opposite party one clear day 
prior thereto, the parties attend the registrar and the order is settled and 
an appointment given for passing, and the parties again attend for that 
purpose. The order is then entered. Before it can be enforced it must 
be properly indorsed and served. Motions of course are drawn up at the 
order of course seat, and petitions of course by the secretary of the Eolls.(a) 
(0. 0. 1, rr, 20-32 ; Hal. Suit, 69, 100 et seq^Qi) 

Q , — By what judge gre orders of course usually made, and if irregularly 
obtained by what judge must they be discharged ? 

A . — They were usually made by the Master of the Rolls, but by 13 & 14 
*Vict. c. 35, 8. 29, it is enacted that the Master of the Rolls and the Vice- 
Chancellors respectively may discharge, reverse, or alter any order made 
on motion or petition of course, by any other of them, or by the Lord 
Chancellor, and an application to discharge, reverse, or alter any order 
made on petition of course by the Lord Chancellor, the Lords Justices, 
the Master of the Rolls, or one of the Vice-Chancellors, is to be made to 
the judge to whom special applications in the cause or matter in which 
such order is made ought to be made. 

Q. — What is the practice on drawing up, passing, and entering orders 
on petitions of course ? 

.4.— The practice is for the secretary of the Rolls to draw up the 
order (the petition being now addressed to Her Majesty’s High Court of 
Justice), and to sign*every such order, as passed, with his initials, the order is 
entered in a book kept at the secretary’s office for that purpose, and is 
marked and signed with the initials of the secretary as entered : (see 2 
Dan. Ch. Pr., 5th edit. 1454.) 

(a) By 44 & 46 Viet. o. 68, the Master of the Rolls ceased to be a member of the 
High Court of Justice, and his officers are transferred by order of the Lord Chancellor 
to his successor, Mr. Justice Chitty. 

(a) As to what course is to be taken when the solicitor of one of the parties refuses 
to produce his counsel’s brief, see Yeairritm v. Reed (18 L. T. Rep. N. S. 680). 
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Q . — ^What must be done to obtain an order making absolute a previous 
order nisi when no cause has been shown ? 

A, — The motion requires no notice, but the application must be sup- 
ported by the registrar’s certificate of no cause having been shown, and an 
affidavit proving service of the order nisi either upon the party himself 
when such service is required to be personal, or in the prescribed manner 
where personal service is not required or has been dispensed with : (Dan. 
Oh. Pract. 1439, 5th edit.) 

Q. — Can persons, not parties to an action, enforce obedience to an order, 
and can such obedience be enforced against them ? 

A. — Every person not being a party in an action, who has obtained, or 
in whose favour an order has been made, may enforce obedience to such 
order by the same process as if he were a party to the action ; and it may 
be enforced against him by the same process as if ho were a party to the 
action if obedience may be enforced against him : (Ord. XLII., r. 21 ; 
0. 0. 29, r. 2 ; Hal. Suit, 70.) 

Q. — Does an order generally take effect from the time when it is 
pronounced, or from the time when the same is served ? 

A. — Generally from the time when it is served ; it being ordered that 
before any proceedings can be taken to enforce an order, the same must 
be served on the party against whom obtained. And it must state the 
time, or the time after service, within which the act is to be done : (see 
0. 0. 23. 29, 30 ; Ayck. Pr. 242, 9th edit. ; Hal. Suit, 09 ; but see 0. 0. 
23, r. 28; 0. 0. 31, r. 1 ; Hal. Suit. 68.) 

— If a plaintiff's solicitor, having the carnage of a judgment, delay 
the prosecution of it, has the defendant any, and what remedy ? 

A. — If he delays passing the judgment, the defendant has a remedy 
by motion to the court. The motion may be “that the plaintiff’s solicitor 
may forthwith return to A. B., the registrar, the judgment made on the 
hearing of the action, on such a day, which was by him drawn up, in order 
that the party applying may have a copy thereof, and that th(i same may 
be passed and entered,” or according to circumstances (see 4 Beav. 386 ; 
2 Dan. 997) ; but if it is the subsequent prosecution of the judgment 
which is delayed, defendant should take out a summons at chambers to 
have the carriage of the judgment. 

Q.— How are judgments and orders of the court for payment of money 
enforced ? 

A. — A judgment for the recovery by or payment to any person of 
money may be enforced by any of the modes by which a judgment or 
decree for the. payment of money of any court whose jurisdiction is 
transfeiTed might have been enforced, i.e., by Jieri facias, elegit, or 
sequestration, and in certain cases under the Debtors Act, 1869, by ca. sa. 
If for payment into court it may be enforced by sequestration, or 
when attachment is authorised by law by attachment : (Ord. XLIL, rr. 
1 and 2.) 

Q. — How are other judgments enforced ? 

A. — If for the recovery or delivery of possession of land, by writ of 
possession : (fb,, r. 3.) 
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If for recovery of any property other than land or money, by 

, by attachment or sequestration : 

. other than the payment of money, 
by attachment, or by committal : 

Formerly a decree or order in equity required to be served before being 
enforced. 

Q. — How may payment of a judgment debt be enforced where the sole 
property of the debtor consists of an equity of redemption in fee ? 

A, — Where the writ of elegit cannot be enforced by reason of the legal 
estate being outstanding, the execution creditor may issue a writ in the 
Chancery Division for equitable execution ; to have the lands delivered 
in execution to him in equity : (see Anglo^Italian Bank v. DavieSy 9 Oh. 
Div. 275.) 

Q. — If a party to a suit, who is ordered by the court to execute a deed, 
obstinately refuses to do so, is there any, and if any what, mode of giving 
effect to the order without obtaining the signature of the party ? 

A. — Yes ; if he has been committed to or detained in prison for such 
refusal, the court may, upon affidavit that he has, after the expiration of 
two calendar months, again refused to execute, order one of the judge's 
chief clerks, or if the deed is to be executed out of London, a commissioner 
to administer oaths, to execute such deed for and in the name of such 
person ; which has the same effect as if executed by the party : (see Hal. 
Suit, 72.) 

— What was the nature of a writ of assistance, and when was it 
.issued? 

A. — A writ of assistance was formerly issued out of Chancery, for the 
purpose of enforcing delivery of possession. Upon due service of a decree 
or order for delivery of possession (of lands or tenements, &c.), and refusal 
to obey such order, the party prosecuting the same was entitled to an 
order for the writ : (C. 0. 29, r. 5 ; Ayck. Pr. 247, 9th edit. ; Hal. Suit, 
71.) By Ord. XLII., r. 3, this is now done by writ of possession: (see 
supra,) 

Q. — How far is a judgment made on the hearing of an action binding, 
or how can it be made binding, against a defendant who is abroad and 
does not appear ? 

A, — A defendant by leave may be served with proceedings out of the 
jurisdiction if he neglects to appear, and the plaintiff, upon &ing a proper 
affidavit of service, may proceed as if he had appeared, and the judgment 
will bind him : (see Ord. XHI., r. 9.) 

]. — In what cases is it now sufficient to serve parties with notice of a 
judgment (Chancery Amendment Act, 1852, s. 42), who, according to the 
foimer practice, were necessary parties ? 

A, — (1.) In cases where any residuary legatee or next of kin may, with- 
out serving the others, have a judgment for the administration of the 
personal estate of a deceased persmi ; or. 


wnt for the delivery of the property 
{Ib.y r. 4.) 

If for requiring a person to do any act 
or to abstain from doing anything, 
(Ih.y r. 3. 
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(2.) Where any legatee interested in a legacy charged upon real estate, 
and any person interested in the proceeds of real estate directed to be sold, 
may, without serving any other legatee or person similarly interested, have 
a judgment for administration ; or, 

(3.) Where any residuary devisee or heir may, without serving any co- 
residuary devisee or co-heir, have the like judgment ; or, 

(4.) Where any one of several cestuis que trust may, without serving the 
others, have a judgment for the execution of the trust ; or, 

(5.) In cases of actions for the protection of property pending litigation, 
and, in all cases in the nature of waste, where one person may sue on 
behalf of himself and all persons having the same interest ; or, 

(6.) Where any executor, administrator, or trustee may obtain a judg- 
ment against any one legatee, next of kin, or cestui que trust for adminis- 
tration or execution of the trust : (15 <fe 16 Viet. c. 86, s. 42, rr. 1-6 ; Hal. 
Suit, 2.) By Ord. XVI., r. 11, subject to the provisions of the Act and 
rules, this section remains in force. 

Q. — ^What is the consequence to the parties served with such a notice ? 
May they attend the further proceedings ? 

A . — They are, after such service, bound by the proceedings in the same 
manner as if they had been originally made parties to the action, and they 
by order of coui'se, have liberty to attend the proceedings under the 
judgment, and apply within a month to add to the judgment : (Rule 8 : 
Hal. Suit, 2, 3.) 


SPECIAL CASE. , 

Question . — What relief or benefit was obtained by a special case ? 

Ansicer . — A special case was framed to meet cases where no relief was 
claimed, but the parties merely wished for the opinion of the court upon 
the construction of some document formerly falling within the jurisdiction 
of equity, except bankruptcy (13 & 14 Viet. c. 35); it was abolished by 
Ord. XXXTV., r. 7, April, 1880. (a) 


DISMISSING ACTION. 

Question . — What course must be adopted by a defendant in the event of 
the plaintiff not proceeding with due diligence ? 

Answer . — If a plaintiff being bound to deliver a statement of claim does 
not deliver the same within six weeks the defendant may apply to the court 
or a judge to dismiss the action with costs for w^nt of prosecution: 
(Ord. XXIX., r. 1.) 

If a plaintiff does not deliver a reply or demurrer, or any subsequent 
pleading in due time, the pleadings are deemed to be closed, and the 
statements of facts in the pleading last delivered deemed to be admitted : 
(/A, r. 12.) 

(a) The parties may still, after writ issued, concur in stating the questions of law 
arising on the action in the form of a speoial case for the opinion of the oourt ; 
(Ord. XXXIV., r. 1.) • 
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If the plaintiff does not within six weeks of the close of the pleadings, 
or within such extended time as the court or judge may allow, give notice 
of trial, the defendant may do so (Ord. XXXVI., r. 4) ; or by Ih, r. 4 a, 
June, 1876, may move to dismiss. 

When no judgment is directed to be entered at the trial, if the 
plaintiff does not set down the action on motion for judgment, and give 
notice thereof to the other parties within ten days after the trial, any 
defendant may do so ; (Ord. r. 3.) 

Q. — How may an action be dismissed after a judgment ? 

.4.-— After a judgment the action can only be dismissed upon appeal : 
(Ayck. uhi 8up» ; Hal. Suit, 80 ; 11 Ves. 602.) 

Q. — When a plaintiff is served with a notice of motion to dismiss his 
action for want of prosecution, what step must be taken for him to prevent 
such dismissal ? 

A , — He must either deliver his statement of claim, or appear on the 
hearing of the motion, and ask for such terms as the state of the pro- 
ceedings may justify : (Ord. XXIX., r. 1.) 

Q , — After judgment in an administration suit where infants are 
interested, directing inquiries and reserving further consideration, can the 
property, the subject of the action, be withdrawn from the jurisdiction of 
the court by any and what means, and under any and what circumstances, 
or must it be fully administered under the direction of the court ? 

A. — The case could not be absolutely withdrawn, but further proceed- 
ings might be stayed if the court thought that course beneficial for the 
infants. 


ABATEMENT AND REVIVOE. 

Question . — Does an action abate by reason of the marriage, death, or 
bankruptcy of any of the parties ? 

Answer , — Not if the cause of action survive or continue, and it will 
not become defective by the assignment, creation, or devolution of any 
estate or HHq pendente lite : (Ord. L., r. 1.) 

Q. — How is such action to be continued ? 

A . — In a case of marriage, death, or bankruptcy, or devolution of estate 
by operation of law of any party to the action, the court or a judge may, 
if necessary, order that the husband, personal representative, trustee, or 
other successor in interest, if any, be made a party to the action, or 
served with notice, thereof in such manner and form as thereinafter 
prescribed, and on such terms as the court or judge shall think just, and 
shall make such order for the disposal o-f the action as may be just : {Ih,y 
r. 2.) In case of an assignment, creation, or devolution of any estate or 
title pendente lite, the action may be continued by or against the person 
to or upon whom such estate or title has come or devolved : (Ih,, r. 8.) 

Q. — How may such order be obtained ? 

A.— -An order that the proceedings in the action shall be carried on 
between the continuing parties to the action, and such new party or 
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parties may be obtained, ex pa7^te on application to the court or a judge, 
upon an allegation of such change or transmission of interest or liability, 
or of some interested person having come into existence : (Ib,, r. 4.) 

Q. — ^Upon whom must the order be served ? 

A , — ^Unless otherwise directed, it must be served upon the continuing 
party or parties to the action, or their solicitors, and also upon each such 
new party unless the person making the application be himself the only 
new party; this binds* the parties served therewith, and the new parties 
must enter an appearance in the same manner as if served with a writ of 
summons : {Ib,, r. 5.) 

Q* — ^Within what time may the party served apply to discharge or vaiy 
such order ? 

A. — If the party is under no disability, or is a feme covei't, or has a 
guardian ad litem appointed, he may apply to discharge or vary the order 
within twelve days from the service ; in other cases of disability he may 
apply within twelve days after a guardian or guardians ad litem have been 
appointed, and the order will have no efPect against him in the meantime : 
{Ib.j rr. 0 & 7.) 

Of — How and in what cases can the court deal with the rights of a 
deceased party to a suit who has no personal representative ? 

A, — The court may either appoint some one to represent the deceased’s 
estate or proceed without one unless a personal judgment is asked against 
the defendant, or it is the estate of the deceased that is being administered, 
in which cases some representative must be appointed: (15 & 16 Viet. c. 
86, s. 44.) , 


APPEAL, (a) 

(liiestion, — To what courts or tribunals do appeals lie against the judg- 
ment of the Master of the Bolls, the Vice-Chancellors, and the Lord 
Chancellor, respectively ? 

A Against a judgment or order of the Master of the Bolls, before 
44 & 45 Viet. c. 68, or of the Vice-Chancellors, you may appeal to the 
Court of Appeal, and thence to the House of Lords. Against a judgment 
or order of the Lord Chancellor, an appeal lies to the House of Lords only : 
(Ayck. Pr. 887, &c., 9th edit. : Hal. Suit, 67, 68.) 

Q. — Can an appeal be made directly to the House of Lords against a 
judgment of the Master of the Bolls, or of any of tjie Vice-Chancellors, 
and thus prevent an appeal to the Court of Appeal ; if so, what proceed- 
ings are necessary to be taken ? 

A , — Formerly an appeal laid direct against a decree of the Master of 
the Bolls, or of any of the Vice-Chancellors, to the House of Lords, if the 
decree were signed and recognised by the Lord Chancellor and enrolled : 
(Ayck. ubi sup , ; Hal. Suit, 67.) But this practice is abolished under the 

(a) See the Appellate Jurisdiction Act, 187ti (89 & 40 Viet, c. 69), ce ante, pp. 61 
and 628. • ^ rr 
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new procedure, and the Court of Appeal must be first resorted to : {Hastie 
V. Hastie, L. T. Notes of Oases, 15th July, 1876.) 

Q. — ^Does, or does not, an appeal to a superior court necessarily stay 
proceedings under the judgment or order appealed from ? 

A. — ^No ; if a party appealing is desirous of staying proceedings pending 
the appeal, he must apply specially for an order for such purpose, as the 
appeal does not operate as a stay of execution or of proceedings, except as 
the court appealed from, or any judge thereof, or the Court of Appeal may 
order: (see Ord. LVIII., r. 16, and Ord. LIV., r. 5.) 

Q. — Suppose a plaintiff appeals to the Court of Appeal from a judgment 
of one of the Vice-Chancellors, and the court is equally divided in opinion, 
what is the effect on the judgment of the court below ? 

A, — In such a case the judgment or order appealed from will be deemed 
to be affirmed : (14 & 15 Viet. c. 83, s. 9.) 

Q. — If the plaintiff^s bill is dismissed with costs, and he appeals to the 
Court of Appeal, and the appeal is dismissed with costs, and the costs are 
not paid, can he appeal to the House of Lords before he has paid the costs 
incurred in the courts below ? 

A . — Yes ; but the appeal does not stay the prosecution of the judgment 
appealed from unless specially ordered ; therefore the defendant may pro- 
ceed for the recovery of his costs in the usual way. And the court has 
refused to stay such proceedings for recovery of costs pending an appeal ; 
(see Ayck. Pr. 335, &c., 9th edit.) 

Q . — State the several stages of appeal in proceedings in the Chancery 
Division from decisions of the chief clerks upwards to the House of Lords ; 
and whether any and what measures may be taken to lessen the number of 
ihose stages. 

A. — If anyone is dissatisfied with the chief clerk’s certificate, he may 
by summons take the opinion of the judge upon it within four clear days 
after such certificate is signed by the chief clerk. If this bo not done, 
the certificate is then to be signed and adopted by the judge and filed. 
But it may nevertheless be varied by application to the judge within eight 
clear days after it is filed : (see 15 & 16 Viet. c. 80 ; 0. 0. 35 ; Evans’ Oh. 
Pr. 49, 50.) Where, however, the party wishes to appeal from the certifi- 
cate, the proper course is to get the judge to confirm it in court, pro 
form^y and then appeal to the Court of Appeal, and thence to the House 
of Lords, if still dissatisfied : (Ayck. Pr. 388, 397, 530, 9th edit. ; Drew. 
Pr. 85.) (a) 

Q. — Within what periods must appeals be brought, and from what time 
are such periods to calculated ? 

A. — Except by special leave of the Court of Appeal, appeals from inter- 
locutory orders must be brought within twenty-one days, and in other 

(a) An appeal will not lie to the Court of Appeal from an order made by the judge 
in chambers ajler a judgment has been pronounced, although the judge declined to 
adjourn the matter into court: {Re M^Veac/h; A/‘ Veayh v. Croally 8 L. T. Rep. N. S. 
11.) But an appeal lies from such an order, if made before judgment, in those cases 
where under the old practice they would have been made in court: {Snowden v. 
Metropolitan Railway Company^ Ibid.) * 
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cases within one year. The respective periods are to be calculated from 
the time at which the judgment or order is signed, entered, or otherwise 
perfected, or in the case of the refusal of an application from the date of 
such refusal : (Ord, LVm., r. 15.) 

Q. — ^Within what time must an appeal be brought from an order on a 
petition to wind-up a company under the Act of 1862, and from an order 
under the Trustees Relief Act respectively ? 

A. — By Ord. LVIEE., r. 15, an appeal from an interlocutory order must 
be brought within twenty-one days, except by special leave of the Court of 
Appeal ; and in other cases within a year, except by such leave. The 
appeal from an order to wind-up must be brought within twenty-one days 
(Jie The National Funds Assurance Company t 46 L. J. 183, Oh.), and so 
an order under the Trustee Relief Act : (Re Baillie's Trusts, 46 L. J. 330, 
Oh.) 

Q. — How soon must an appeal from an order in the Chancery Division, 
due notice whereof has been given, be set down for hearing ? 

A. — It must be set down before the day named for the hearing in the 
notice of appeal ; otherwise, the appeal will be dismissed as an abandoned 
motion : (see Charley, Judic. Acts, Note to Ord. LVIII., r. 8.) 

— A summons issued by the plaintiff to vary the chief clerk’s certifi- 
cate in an administration action comes on with the hearing on further 
consideration on 1st May. On that day the summons is refused, and an 
order is made on further consideration, which is entered on the 20th May. 
The plaintiff desires to appeal against the whole order. By what day or 
days must he do so ? 

A. — ^For the reasons stated above, the plaintiff must appeal from the 
refusal to vary the certificate by the 22nd of May inst., and from the ordex 
on further consideration by the 20th of May of the next year : (see Ord. 
LVIIL, r. 15.) 

Q. — If a respondent upon an appeal intends upon the hearing of the 
appeal to contend that the decision of the court below should be varied, 
should he give any, and, if any, what notice, and to whom'? And what, 
if any, is the consequence of an omission on his part ? ^ 

A. — Yes, subject to any special order that maybe made, the respondent 
must give eight days’ notice of his intention to appeal if it is an appeal 
from a final judgment, or two days if from an interlocutory order, to the 
parties who may be affected. The omission to give such notice is not to 
diminish the powers conferred by the Act upon the Court of Appeal, but 
may, in the discretion of the court, be 'ground for an adjournment of the 
appeal or for a special order as to costs : (Ord. LVIII., rr. 6, 7.) 

Q , — What rules govern the Court of Appeal as to the reception of 
evidence not tendered to the court below ? If special leave to give such 
evidence is ever necessary, state in what cases, and how such leave is to be 
obtained. 

A. — The Court of Appeal has all the powers and duties as to amend- 
ment and otherwise of the court of first instance, together with full dis- 
cretionary power to receive further evidence upon questions of fact, such 
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evidence to be either by oral examination in court, by affidavit, or by 
deposition taken before an examiner or commissioner. Such further 
evidence may be given without special leave upon interlocutory applica- 
tions, or in any case as to matters which have occurred after the date of 
the decision from which the appeal is brought. Upon appeals from a 
judgment after trial or hearing of any cause or matter upon the merits, 
such further evidence (save as to matters subsequent as aforesaid) shall be 
admitted on special grounds only, and not without special leave of the 
court : (Ord. LVII., r. 5.) Where a party is desirous of adducing further 
evidence upon an appeal, it is sufficient for him to give the other side 
notice that he will apply at the hearing for special leave to adduce such 
evidence : (Notes to above Eule, Charley’s Judicature Acts, 749, 3rd 
edit.) 

Q.— 'Set forth the various stops from the first judgment of a Vice- 
Chancellor to the highest court of appeal in the realm. 

A , — The appeal to the Court of Appeal is by way of rehearing, and is 
brought on by notice of motion in a summary way : (Ord. XVIII., r 2.) 
Before an appeal can be taken to the House of Lords the judgment of the 
Court of Appeal must be enrolled. The petition is drawn by counsel, 
who must certify that there is a reasonable cause of appeal ; after which 
the petition, as well as the certificate, must be signed by two counsel, who 
must be either engaged in the court below or on the appeal. The petition 
is then engrossed, and lodged with the clerk of appeals at the Parliament 
Office, and notice is given to the opposite party. It is afterwards pre- 
sented to the House by a peer, who moves that it may be read, upon which 
the clerk reads the prayer, and the usual order is made. The appellant 
must give security for cfsts by recognisance in the sum of 500/., and by 
bond with two sureties, or by payment of 200/. : (Standing Ord. IV., Nov. 

1876.) The respondent is then ordered to answer, and as soon as he 
does this either party may apply to have the cause appointed for hearing. 
The next step is for each party to prepare his case and appendix for the 
use of the Lords. About two or three hundred copies are printed, one 
hundred of which are left with the clerk of appeals, and the rest are 
exchanged between the appellant and respondent. The appeal is then 
heard : (Evans’ Oh. Pr, 53 et seq,) 


COSTS. 

Question , — If a plaintiff be resident abroad at the time of issuing his 
writ, can a defendant obtain security for costs ; if so, when must it be 
applied for ? , 

Answer , — The defendant is entitled to such security, unless the plain- 
tiff be abroad in an official capacity, &c. All the plaintiffs, however, 
when there are several, must be resident abroad. The defendant should 
apply for the security as soon as he is aware that the plaintiff is abroad, 
for if he takes any subsequent step in the cause he will waive his right 
thereto : (Evans’ Oh. Pr. 204 ; Hal. Suit, 93.) (a) 

(a) The plaintiff in a cross suit, if resident abroad, must also give security for costs : 
{Tynte v. HodgCy 7 L. T. Rep, N. S. 349.) 
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Q. — How is such security obtained and to what amount ? 

A. — It is obtained by motion oi* summons. It formerly was in the 
form of a bond in the penal sum of 100/., given to the clerk of records 
and writs : (Ayck. Pr. 434, 9th edit. ; Hal. Suit, i>3.) But now, by Order 
LV., r. 2, February, 187G, the security will be of such amount and given 
at such time or times and in such manner and form as the court or. a judge 
directs. 

Q. — ^When a bond is to be given as security for costs, to whom must 
it be given ? Is there any recent order with respect thereto ? 

A . — Where a bond is to be given as security for costs, it shall, unless 
the court or a judge otherwise directs, be given to the party or person 
requiring the security, not to an ojBBcer of the court as formerly : (Add. 
Eules, April, 1880, Order LV , r. 3.) 

Q, — A person having become security for costs dies pending the suit. 
Can the defendant oblige the plaintiff to give further security for costs ? 

A . — If the surety dies or becomes bankrupt pending the suit, the court, 
upon the application of ilie defendant, will stay the proceedings until a 
new surety is appointed : (Sm. Pr. 7th edit.) And for this reason it 
is usual to give two sureties in order to prevent the expense of renewing 
the bond : (Ayck. Pr. 435, 9th edit. ; Hal. Suit, 94.) 

Q . — If a person, not a party, takes proceedings in an action, and he is 
ordered to pay to, or receive from, a party in the action, costs in respect 
of such proceedings, how are the costs recovered by, or from, such person ? 

A. — The costs are recovered by, or from, such person in the same 
manner as if he were a party in the action, viz.., by attachment, seques- 
tration, facias, or cle(fit: (see Ord. XLII., rr. 1 & 2.) 

Q, — ^Are the costs of an action in the Chancery Division in the dist- 
cretion of the court in all cases, or are there any, and if any what, 
exceptions ? 

A . — By Order LV. the costs are in the discretion of the court ; but this 
is not to prejudice the right of a trustee, mortgagee, or other person of any 
right to costs out of a particular estate or fund to which he would be 
entitled according to the rules previously acted upon in the courts of 
equity ; and costs of trial by jury follow the event, unless upon application 
made at the trial for good cause shown the judge or court otherwise 
order. 

Q. — Give briefly a few of the principal rules governing the discretion of 
a judge in equity, in allowing or refusing costs of a suit. 

A. — ^The costs are generally in the discretion of the court, but this 
discretion is subject to certain rules ; for instance, in contentious suits costs 
generally abide the result : but if occasioned by misconduct of both parties 
neither has costs ; so the same principle applies where any proceeding is 
rendered necessary by default of either party. In administration suits the 
costs are usually allowed out of the estate : (Evans’ Oh. Pr. 208.) 

Q. — ^What is the present rule in force with regard to the allowance of 
costs between party and party ? 

A. — ^The taxing master may allow io th6 party entitled to receive such 
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costs all such just and reasonable expenses as appear to have been properly 
incurred in the service and execution of writs, orders, &c., advising with 
counsel, &c. But not any costs which do not appear to have been neces- 
sary for the attainment of justice, or for defending liis rights, or which 
appear to have been incurred through over-caution, negligence, or mis- 
take, or merely at the desire of the party : (Evans’ Oh. Pr. 229 ; Hal. 
Suit, 92.) 

Q. — ^In what event is a plaintiflF in a creditor’s suit entitled to costs out 
of the estate as between solicitor and client ? 

A. — Where the fund is insufficient for payment of all the creditors in 
full : (Morgan & Davey on Costs, 136.) 

Q. — If a person found lunatic by commission dies before the costs of 
the proceedings are taxed and paid, what is the solicitor’s remedy for his 
costs ? 

.4.— The Lord Chancellor or Lords Justices may now make the same 
orders, and exercise the same powers for taxation and payment of the 
solicitor’s costs after the death of the lunatic, as could liave been made in 
his lifetime, and they have the same effect ; but they must be made within 
six years after the death : (23 & 24 Viet. c. 127, s. 29.) 

Q. — What is the proper form in which a bill of costs must be delivered 
by a solicitor ? 

A. — No particular form of a bill of costs is required by the Act, but it 
provides that the solicitor shall deliver or send to the party charged there- 
with, a bill of his fees, charges, and disbursements, signed by the solicitor, 
or the executor, administrator, or assignee of such solicitor, or be inclosed 
in or accompanied by a letter subscribed in like manner referring to such 
bill : ” (see 6 & 7 Viet. c. 73, s. 37.) 

• 

Q, — How soon after its delivery may a solicitor commence proceedings 
for the recovery of his bill of costs ? 

A, — The solicitor cannot commence an action for recovery of his bill 
until it has been delivered, as above pointed out, one (calendar) month, 
unless the court otherwise order : (see 6 & 7 Viet. c. 73, ss. 37, 48.) 

^ Q. — How is an order of course obtained for taxation of a solicitor’s bill, 
and what are the circumstances which will prevent it ? 

A. — The order of course is obtained on motion or petition of course, 
and can only be obtained by the client within one month after the 
delivery of the bill ; nor can it be obtained after verdict in an action to 
recover the costs, nor as a rule after payment, nor it seems after action 
commenced ; (Evan^’ Oh. Pr. 243 ; Order Aug. 2, 1864, r. 1.) 

Q. — ^In what manner are applications for taxation of a bill, or for 
delivering up of deeds and papers, now to be made ? 

A, — ^By summons at chambers instead of by special petition to the 
court, except applications for orders of course, which may be made as 
heretofore : (Order Aug. 2, 1864, r. 1.) 

Q. — Can a solicitor’s bill be taxed after payment ; and, if so, within 
what time, and under what circumstances ? 
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A, — The bill may be taxed after payment under special circumstances. 
The order should be applied for within a year after deliveiy of the bill. of 
costs. The application is by summons at chambers (Oh. 0. 17th April, 
1867, r. 1) ; and the special circumstances usually relied on are (1) where 
pressure has been exercised by the solicitor and immediate payment 
required ; and (2) where there is error or overcharge in the bill : (13 vans* 
Oh. Pr. 248.) 

Q, — When a party is dissatisfied with the certificate of a taxing master, 
what course can he take to have the taxation reviewed ? 

A, — He should, before the certificate is signed, deliver to the opposite 
side and to the taxing master a written objection to the allowance or 
disallowance of any item or items, and apply to the master for a warrant 
to review the taxation. Being still dissatisfied with the allowance or 
disallowance of these items, he then applies by summons at chambers for 
an order to review the taxation : (C. 0. 40, r. 33, and Order Aug. 2, 
1864, r. 3.) 

Q. — How is a bill of costs in the Chancery Division to be taxed, and 
how many distinct modes or principles of taxation are acknowledged by 
the court ? 

A, — The bill being prepared, the name of the taxing master in rotation 
is obtained, then a certified copy of the order indorsed with a reference to 
the master, and marked by his clerk, and a copy of the bill of costs, are 
left with the clerk. A warrant on leaving is next taken out and another 
to tax, and copies served on the other side. On the day named in the 
warrant the solicitors attend, and the master taxes the bill. The certificate 
is then prepared and filed, and an office copy obtained. The modes of 
taxation are two ; between party and party, and between solicitor and 
client. Also on the higher or lower scale : (Evans’ Ch. Pr. 230.) t 

Q. — On what amounts is the lower scale of costs chargeable ? 

A, — In all actions for purposes to which any of the forms of indorse- 
ment on writs under sects. 2, 4, and 7, in part 2 of Appendix A, referred 
to in the 3rd rule of Ord. IH., are applicable except in cases of injunction 
and all cases and matters specially assigned to the 2nd, 3rd, 4th, and 5th 
divisions of the court by the 34th section of the 1873 Act. • 

And also in causes and matters by the 34th section of the said Act 
assigned to the Chancery Division of the court in the following cases : 
(that is to say) 

1. For administration where the estate is under the amount or value of 

lOOOZ. 

2. For the execution of tnists or appointment* of new trustees in 
which the trust estate or fund shall be under the amount or value of 
1000/. 

3. For the dissolution of partnership or the taking of partnership or 
any other accounts in which the partnership assets, or the estate or fund, 
shall be under the amount or value of 1000/. 

4. For foreclosure or redemption, or for enforcing any charge or lien in 
which the mortgage whereon the suit is founded, or the charge or lien 
sought to be enforced, shall be under ;the amount or value of 1000/, 
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5. And for specific performance in which the purchase money or con- 
sideration shall bo under the amount or value of 1000/. 

6. In all proceedings under the Trustees’ Belief Acts, or under the 
Trustees’ Acts, or under any of such Acts in which the trust estate or 
fund to which the proceeding relates shall be under the amount or value 
of 1000/. 

7. In all proceedings relating to the guardianship or maintenance of 
infants, in which the property of the infant shall be under the amount or 
value of 1000/. 

8. In all proceedings relating to funds carried to separate accounts, and 
in all proceedings under any railway or private Act of Parliament, or 
under any other statutory or summary jurisdiction, and generally, in all 
other cases where the estate or fund to be dealt with shall be under the 
amount or value of 1000/. : (Ord. VI. Add. Rules of August, 1875.) 

Q . — Draw the costs on the higher scale for a fund out of court ; length 
of petition forty folios, supported by two affidavits of twenty folios and 
fifteen folios respectively. 

A . — In the High Court — Chancery Division. 

Between A. B., plaintiff, and 
C. D., defendant. 

Costs of the petitioner, E. F., to obtain payment out of Coui-t of — — t. 

to be taxed, &o. : 


HILARY SITTINGS, 1876. 

Instructions for petition 

Drawing same, fos. 40 

Paid Mr. G. H. to settle, and clerk 

Attending him ...* ...* 

Engrossing petition 
Copy for the court 

Attending to present, and for same when answered ... 
Paid answering petition ... 

Instructions for affidavit of I. K. in support ... 

Drawing same, fos. 20 

Instructions for affidavit of L, M. in support ... 

Drawing same, fos. 15 

Paid Mr. G. H. |o settle two affidavits and clerk 
Attending him 

I^ngrossing affidavit of I. K., fos. 20 

!l&igrossing affidavit of L. M., fos. 15 ... 

Attending two deponents to be sworn ... 

I^aid oaths... ... ... ... ... 

Paid filing 

Paid for office copies 

]Notice of filing ... ... ••• ••• ••• ••• 

Copy petition to serve ... 

Service thereof on respondent’s solicitor ... 

Oopy petition and affidavits for counsel, 8 brief sheets 

Drawing observations, 1 sheet 

Oopy for counsel ... .•• ... .»• ••• •• 

Paid his fee and clerk 

bitten ding him ... ... ... *** *** 

Attending court petition in paper 

The like, when heard ... 

Attending to procure certificate of fund in court 
Close copy minutes, 2 sides ... ... ... 

Notice to settle ••• ••• ••• •••’' ••• 


£ s, d, 
... 0 13 4 
...2 0 0 
...2 4 6 
...0 6 8 
... 0 13 4 
... 0 13 4 
...0 6 8 
...10 0 
...0 6 8 
...10 0 
...068 
... 0 15 0 
...2 4 6 
...0 6 8 
...0 6 8 
...0 5 0 
... 0 13 4 
...0 3 0 
...0 4 0 
... 0 17 6 
...0 4 0 
... 0 13 4 
...0 5 0 
...16 8 
...0 6 8 
0 3 4 
3 5 6 
0 6 8 
0 10 0 
110 
0. 6 8 
0 1 0 
0 4 0 

0 0 
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Attending aetUing minotes 
Paid for order 

Notiee to pmaa 

Attandiiig pMsing 

Oopj oiw lor tuiiig maitar 

Attandiaff lor releronoa ... 

Drawing Dill of costs and copy, 8 los. 

Warrant on leaving 

Copy and service 

Warrant to tan copy, and service 
Oath of service ... 

Attending taxing ... 

Paid for certificate 
TranBcribing same 
Attending to file ... 

Paid office copy ... 

Term fee and letters 
If country, extra ... 


M 8, d, 
... 0 X8 4 
...100 
.040 
... 0 18 4 
... 0 2 6 
... 0 6 8 
... *>64 
...080 
...0 2 6 
...0 6 6 
...016 
...0 6 8 
...10 0 
...0 2 0 
...0 6 8 
...0 2 6 
... 0 16 0 
...0 6 0 


Q. — ^What parties are usually allowed to attend the taxation of costs ? 
A . — ^The persons usually allowed to attend the taxation of costs are the 
solicitors of the parties in the cause : (Hal. Suit, 94.) 


PROCEEDINQS EN CHAMBERS. 

[Note. — When the judgment is preliminary or interlocutory^ as is usual in the first 
instance^ the accounts and inquiries, <^c., directed to he taken and made, are worked out 
by the judge\s chief clerk in chambers.^ 

Question , — State the mode of procedure before the chief clerks and 
judges in chambers. 

Answer , — Proceedings in chambers are commenced by summons, which 
must be sealed, a copy left for the use of the chief clerk, and a copy served 
on the other side two clear days before the hearing if the application is 
made in an action, or seven days if it is a summons originating proceed- 
ings. The parties attend at the time appointed, and the chief clerk after 
hearing them and considering the evidence (if any) either makes or refuses 
the order. The party decided against may then ordinarilyt if he pleases, 
appeal to the judge who attends at chambers on certain days for hearing 
summonses. The order is then drawn up, passed, and entered. It a 
judgment directs inquiries at chambers, the party having the charge of it 
(usually the plaintiff) leaves at chambers a certified copy of it, a copy of 
the writ, with list of the parties and their solicitors, and then issues a 
summons to proceed on the accounts and inquiries. On the return of this 
summons the chief clerk sees that all proper parties have been served, and 
states what evidence he shall require on each inquiry and account. Having 
taken the evidence, he makes and signs the certificate, four days after 
which it is signed by the judge and filed ; but if either party is dissatisfied 
with it he may apply to the judge to vary it, either before ho signs it or 
within eight days after. 

Q. — Contrast the procedure in chambers in the Chancery Division with 
that in the common law divisions. 

—The proceedings in the chambers of the Chancery Division are 
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more judicial tlian those in the common law. In Chancery a summons 
must be served two clear days before it is returnable ; in the common law 
it is sufficient to serve it the day before. The common law summonses 
were till lately all returnable at the same hour, whilst in the Chancery 
they were returnable at different hours. There are three chief clerks 
attached to each of the Chancery judges (except Mr. Justice Kay) ; at 
common law only one master attends from each division. In Chancery 
the judges only attend two or three afternoons a week to hear appeal 
summonses, &o., whereas at the common law divisions one judge attends 
every day. These are a few of the chief differences between the procedure 
in the chambers of the Chancery and common law divisions, but there are 
many others. 

Q. — Can the procedure in the Chancery Chambers be improved, and 
how ? 

A . — ^When the officials are obliging and give facilities for the conduct 
of business in chambers (as they almost invariably do), we have always 
found the procedure work well ; and now that the number of chief clerks 
has been increased, and the pressure of winding up matters has diminished, 
we think there is no further change required at present. 

Q . — State some of the applications for orders which may be made in 
Chambers, subject to appeal to the judge. 

A . — The following are some of the principal applications made at 
Chambers in Chancery actions ; 

(a) For extension of time to plead ; (/>) for leave to amend the writ or 
pleadings ; (c) for orders for production and inspection of documents ; 
(d) for appointment o^. guardians ad litem ; (^) for leave to issue and 
serve a writ out of the jurisdiction ; (/) for guardianship and maintenance 
of infants ; {g) such other matters as each Chancery judge may from time 
’to time see fit to direct to be heard in Chambers, or as may be directed 
by any general order of the Lord Chancellor. 

These matters came before the chief clerk in the first instance, and 
there is no appeal (properly so called) from his decision, but an instant 
reference may be made from the chief clerk to the judge in Chambers, 
as every applicant in Chambers has the right to see the judge himself, 
no matter how trivial or how important the occasion. An appeal lies 
from the judge’s decision in Chancery Chambers direct to the Court of 
Appeal : (]\Iurr v. Cooke ^ 24 W. R. 75(5 ; Snell, 726 seg^ 

Q. — What is the first usual proceeding in the chief clerk’s chambers 
after the copy of the judgment or order, &c., has been left, and what is 
done thereupon ? 

A , — ^A summons* is issued to proceed with the accounts or inquiries 
directed ; and upon the return of such summons, the chief clerk is to be 
satisfied by proper evidence that all necessary parties have been served 
with notice of the order ; and thereupon directions are to be given as to 
the manner in which the accounts and inquiries are to be prosecuted, the 
evidence to be adduced in support thereof, the parties who are to attend 
thereon, and the time within which each proceeding is to be taken : (see 
Ayck. Pr. 489, 9th edit. ; Hal. Suit, 73, 74.) 

—Within what period is a judgment directing accounts and inquiries 

o ft 2 
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to be brought into the judges* chambers ; and in case of default by the 
party entitled to prosecute the same, can any other party take steps to 
prosecute the judgment ? 

A , — The judgment must be brought in within ten days after the same 
has been passed and entered ; and, in default thereof, any other ^arty to 
the action or matter is at liberty to bring in the same and have thfe prose- 
cution thereof, unless the judge otherwise orders : (0. 0, 25, r. 22.) 

Q . — State some of the proceedings which are taken to the chief olerk*s 
chambers on a reference in a suit for administration of assets. 

A , — The copy judgment, &c., having been left, and summons to proceed 
issued, the accounts and inquiries directed will be proceeded with. The 
necessary accounts must be brought in, and advertisements for debts and 
claims issued. Claimants (other than creditors) must enter their claims in 
the claim book, and give notice thereof, and of the affidavit filed, to the 
solicitor in the action, and creditors send in particulars of their debts to 
the executor within the time fixed by the advertisement ; or within four 
clear days before any adjournment of the matter, if no certificate of debts 
or claims has been made in the meantime. The executor then makes an 
affidavit of the claims and gives notice to the creditor. But a creditor need 
not make any affidavit or attend in support of his claim (except to produce 
his security) unless he is served with a notice requesting him to do so. 
The chief clerk having completed the accounts and inquiries directed, 
makes his certificate as detailed infra : (Ayck. Pr. 508 et sea,, Oth edit. ; 
Ord. May, 1865.) 

Q. — In what form do accounting parties bring ^their accounts into the 
chief clerk’s office, and is the oath of the accounting party sufficient 
evidence of the payments ? 

A . — Where the judgment is in the common form, the account is simpl/ 
a debtor and creditor account. The items on each side of the account are 
to be numbered consecutively, and the account itself must be verified by 
affidavit, and referred to therein as an exhibit. The oath of the accounting 
party is not sufficient where any payments exceed forty shillings ; but such 
pa 3 nnents must be vouched by producing the receipts properly stamped : 
(see Hal. Suit, 74, &c. ; Drew. Pr. 146, &c.) 

Q * — Give a sketch of the contents of the affidavit of executors verifying 
the accounts, and answering the inquiries directed by a common adminis- 
tration judgment. 

A , — ^The executor’s affidavit should state that in the first schedule 
thereto is set forth a true account and inventory of the personal estate 
which the testator died possessed of or entitled 'to (not specifically 
bequeathed, if so in judgment), and the affidavit should negative the 
possession of any other personal estate. 

It should next state the amount of fimeral expenses, and whether paid, 
or to whom due. An account of the personal estate come to the hands of 
the executor (and not specifically bequeathed, if so in judgment), and of 
all payments by them, should be exhibited, marked A., and verified by the 
affidavit, and the receipt of any other sums should be negatived. 

In the second schedule thereto should be set forth the account of 
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personal estate outstanding, and the existence of any other should be 
negatived. 

Where real estate has to be administered^ the affidavit of the real estate 
which the testator died seised of or entitled to is set out in a third schedule, 
and a list of the incumbrances thereon in the fourth schedule. The 
existence of any others in either case being negatived. 

An account, marked B., of the rents and profits of the real estate 
received by the executors should also be exhibited and verified by the 
affidavit : (see Oox’s Forms, p. 156.) 

Q . — An administration order directs an inquiry what children of the 
testator were living at his decease. Give an outline of the proper evidence 
in answer to this inquiry. 

A, — Certificates must be produced of the marriage of the testator and 
of the births of all the children and of the deaths of any of them who 
may have died. These must be identified by an affidavit or statutory 
declaration made by some one well acquainted with the family, and further 
proof must be given by affidavit of the existence of the survivors at 
testator’s decease. 

Q. — What is the proper course to procure the attendance of a witness 
before the chief clerk ? 

A , — By subpoena issued from the record and writ office upon a note from 
the judge: (0. 0. 29.) 

Q. — ^What are the proceedings to be taken on obtaining the chief clerk’s 
certificate ? 

A. — It is to be transcribed by the solicitor prosecuting the proceedings, 
and is then to be signed by the chief clerk at an adjournment to be made 
^for that purpose ; except where, from the nature of the case, these pro- 
ceedings can bo done at chambers whilst the parties are present before the 
chief clerk. The certificate should, if no one is dissatisfied with it, then 
be signed and approved by the judge and filed : (Evans’ Oh. Pr. 143 ; Hal. 
Suit, 76.) 

Q. — A pa^ty being dissatisfied with the chief clerk’s certificate in a 
cause in which he is interested (for instance, a creditor whose claim has 
Been disallowed), and desirous of taking the opinion of the court thereon, 
what is his course of proceeding under such circumstances, and within 
what time taken ? 

A. — A summons must be taken out for this purpose within four clear 
days after the certificate is signed by the chief clerk, and served and 
attended in the usual way. So, when any certificate has been signed and 
adopted by the judge and filed, it may nevertheless be varied or dis- 
charged(a) either at chambers or in open court, according to the nature of 
the case, upon application, by summons or motion, within eight clear days 
after the ^ng. If no appHoation be made within the eight days it will 
be binding on the parties ; (see Ayck. Pr, 530, &o., 9th edit. ; Hal. 
Suit, 77.) 

(a) But to do this the certificate must have been objected to on summons before 
signature and approval by the judge; (Lamb v. Orton^ 1 L. T, Rep. N. S. 290.) 


566 


OHANOBEY DIVISION. 


Q. — ^Do the certificates of the chief clerks upon the inquiries prosecuted 
before them correspond with the reports of the late masters in Chancery ? 
Must such inquiries be prosecuted with or without the direct intervention 
of the judge, and has the suitor the right of appealing to a judge before or 
after the certificate is signed by the latter ; and when can exceptions be 
taken to the certificate ? 

-4. — The certificates of the chief clerks correspond with the reports of 
the late masters, and the inquiries are prosecuted before them without the 
direct intervention of the judge. But an appeal lies to the judge after the 
certificate is signed by the chief clerk, as stated supra* No exceptions lie 
to the chief clerk’s certificate : (15 & 16 Viet. c. 80 ; 0. 0. 85.) (a) 


SALE. 

([^iOTE. Whe,n a sale, of property is orde^'ed by the ju(^e it is carried on tliruuyh the 

intervention of his chief clerk in chambers*'] 

Define the difference between proceedings in rent and in per- 
sonant and say in what way the Chancery Division of the court acts 
when it directs the sale of real estate subject to the trusts of a will. 

A Proceedings in rem actually deal with the property which is 
the subject of the action. Proceedings in personam merely direct certain 
persons to deal with the property. 

When the court directs the sale of real estate it ordinarily directs the 
trustee to convey, in which case it acts in personayi ; but if there is any 
mcapacity in the trustees it will itself convey by means of a vesting order, 
in which case it acts in rem* 

l^ke course of proceeding on a sale of an estate under the 
direction of the court, from the order directing the sale, to the confirma- 
tion of the certificate of the result of the sale. 

-^•■~"The plaintiff’s solicitor having left the order, &c., in chambers, a 
summons to proceed thereon is issued and served. The advertisements 
are then prepared by the solicitor, and approved and signed "^by the chief 
clerk, and inserted in the Gazette and newspapers. The particulars art 
next prepared, and with an abstract of title laid before the proper con* 
veyancing counsel to the coui't for him to advise on the title, and draw and 
settle the conditions ; after which the particulars and conditions are 
approved by the chief clerk, and printed, and two certified prints thereof 
left at chambers. The reserved biddings are then fixed by the chief clerk 
(on the usual affidavit of a surveyor as to the value of the property) 
and inclosed in a sealed cover. 

The auctioneer and day of sale being appointed, a copy of the par- 
ticulars and conditions of sale, signed by the chief clerk, and the bidding 
paper, aflSdavit, and directions are obtained at chambers, and handed to 
the auctioneer, with the reserved biddings. The sale is conducted in the 


5® to appealing {Lamb v. Orion, 1 L. T. Rep. N* S. 290), M^VeaoA v. 
Crooil (8 L. T. Rep. N. p* 11) $ Stutwdzn v. M^ti'opolitan Rauwa^ Con^oxi^ (i4*) 
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usual way, and when concluded the auctioneer makes the affidavit verify- 
ing the biddings and the signatures of the purchasers, and it is filed, the 
bidding paper and particulars being marked as exhibits. An office copy 
of this affidavit and the bidding paper and particulars are left at chambers, 
and the chief clerk thereupon prepares a certificate of the result of the 
sale, which is approved and filed in the usual way : (Evans^ Oh. Pr. 787, 
et seq.) 

Q. — judgment directing a sale by auction of real estate having been 
carried into chambers, the solicitor having the conduct of the proceedings 
desires to forward the sale with all possible despatch. What papers 
should he be prepared with at the first appointment ? 

A, — The abstract of title, the proposals for sale, the particulars of the 
property, and the ordinary conditions of sale, the draft advertisements of 
the sale, the surveyor’s valuation and report as to lotting the property, 
affidavit of fitness of proposed auctioneer and reasonableness of his 
charges — ^the latter being set out in a letter from him : (see Ayck. Oh. Pr. 
877, 9th edit.) 

Q. — To whom does the court commit the conduct of a sale under its 
direction in an administration action? Under what circumstances may 
parties to the action bid ? 

A. — The sale is conducted by the solicitor to the plaintiff, who is con- 
sidered as the agent for all the parties to the suit. The plaintiff’s right 
to the conduct of the sale is not affected by the extent of interest of or 
possession of title deeds by other parties to the suit : {Knott v. Cottee, 
27 Beav. 33.) If a party to the suit be desirous of bidding at the sale, 
it is necessary, unless thb judgment contain such a direction, to obtain an 
order for such purpose, and in such case the court will not allow such 
party to conduct the sale : (Evans’ Oh. Pr. 737.) 

Q. — When an order has been made in an action directing a sale of 
real estate, and giving all parties liberty to bid, who conducts the sale ? 

A, — The conduct of the sale is never given to any party having liberty 
to bid, but the court wiU appoint some independent person to conduct the 
sale, • 

4 ^ — — — . 

Q. — ^What is the distinction between a sale by auction by order of the 
Chancery Division or Bankruptcy Court, and an ordinary sale as regards a 
purchaser who signs no contract ? 

A , — The Statute of Frauds does not apply to a sale under the order of 
the Court, so that in the case of such a sale, even although the purchaser 
had signed no written contract it would be enforced. (Dart. V. & P. 5th 
edit. 197, 198). 

^ — What are the circumstances which will warrant the opening of 
biddings at a sale, and what is the course of proceeding for that purpose, 
and within what time to be taken ? 

A.— -Unless there be some fraud or improper conduct in the naanage- 
' ment of the sale, the court cannot now open the bidding if the purchaser 
has bid a sum equal to, or higher than, the reserved price (if any). But 
upon the grounds above stated, any person interested in the land may 
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ji^pply ][)y sTUKumoins Of spcoiftl motion bofor© th© olii©f ol©rk s cdrtificAt© of 
tbe result of the sale has become binding, for an order for this purpose, 
which the court or judge may order upon such terms as to costs or other- 
wise as may be thought fit : (30 & 31 Viet. c. 48, s. 7.) 

Q. U a person purchase an estate under the direction of the court, to 

whom does he pay the purchase money, and when is he entitled to a con- 
veyance, and who bears the expense of obtaining its execution ? 

— The purchaser of an estate sold under the direction of the court 
pays the purchase money into court, /.e., the Chancery department of the 
Bank of England. An order is necessary for this purpose, obtained at 
chambers on summons. This being done, the purchaser is entitled to a 
conveyance of the estate and to the possession thereof. The conveyance 
is prepared at the expense of the purchaser, by his solicitor ; but the vendor 
bears the expense of obtaining its execution by the parties : (Evans’* Ch. 
Pr. 740, et seg.) 

Q. — ^Estates are liable to the pa 3 rment of debts, and such estates are 
vested in a tenant for life, or other persons having only a limited interest, 
and the remainder or reversion in fee is vested in other persons, whether 
within or out of the jurisdiction of the court ; how can the sale of such 
estates be perfected, and under what authority ? 

A. — If a judgment be made for sale for the payment of debts, the court 
may direct the tenant for life, or person having a limited interest, to 
convey the whole estate in the premises of which he is only tenant for 
life, &c. ; (see 11 Geo. 4 &: 1 Will. 4, c. 47, s. 12 ; 2 & 3 Viet. c. 60.) 
By 22 & 23 Viet. c. 35, the trustees or the executors may convey if 
devised subject to the payment of debts : (and see^l3 & 14 Viet. c. 60.) 

Q, — A testator declares that his real and personal estate shall be subject 
to his debts and legacies. Is a purchaser of leaseholds from the executor* 
bound to see that the debts and legacies are paid ? 

A. — The executor has reposed in him by the law the fullest power of 
disposition over the personal estate of the deceased, whatever may be the 
manner in which it has been bequeathed by the will, and in the event of a 
sale the purchaser is not bound to inquire if there are any debts remaining 
unpaid : {Ewer v. Corhety 2 P. Wms. 148 ; Russell v. Plaicey *18 Beav. 21 ; 
Will. P. P. 380, 10th edit.) • 

Q. — A freehold estate stands limited to A. for life, remainder to his 
son B. (an infant) for life, remainder to the first and other sons of B. in 
tail, and the settlement contains no power of sale. Can the estate be 
sold, and what proceedings are necessary for the purpose ? 

A, — Yes, the estate may nevertheless be sold by the authority of the 
Court of Chancery. The application may be made by A. upon petition 
in a summary way under the provisions of the 40 41 Viet. c. 18 : 

(see sects. 16 and 23, et infra.) 

Q . — ^What statute now regulates the procedure relating to leases and 
sales of settled estates ? What is the rule as to insertion of notice of the 
application in newspapers ? 

A.— The 40 & 41 Viet. c. 18, consolidates the former statutes on this 
head. By sect. 31 of the Act notice »of the application, if the court so 
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direotfl- (but not otherwise), shall be inserted in such newspapers as the 
court directs. 

Q. — ^Refer to any recent Act of Parliament under which the court of 
Chancery Division (notwithstanding the absence of a power in a settle- 
ment) o£Ui authorise a sale or lease of settled estates without a special 
application to Parliament. 

A , — The 40 & 41 Viet. c. 18, entitled ‘'An Act to Consolidate and 
Amend the Law relating to Leases and Sales of Settled Estates,*^ is the 
Act referred to. (a) 

Q.— State shortly the circumstances in which the court is, by the 
Act referred to, authorised to exercise jurisdiction, and the mode of 
proceeding. 

A. — By this Act the court is empowered (notwithstanding the absence 
of such power in a settlement) to authorise leases and sales of settled 
estates where it is satisfied that they would be proper and consistent, 
and the settlor has not declared to the contrary, or Parliament already 
refused the application : (see 40 & 41 Viet. c. 18.) The application 
to the court is by petition in a summary way : sect. 23.) It must 
be made with the consent of the persons mentioned infra: (see sects. 
24, 25.) But tenants for life, &c., are empowered to make leases for 
twenty-one years without application to the court : (sect. 46 ; et ante, 
p, 241.) 

Q.— A. is entitled to the possession of a settled estate for a lease for 
years, determinable on his death. The settlement contains no power of 
leasing. Can the defeat be supplied, and by what means ? Will A. 
have to obtain the concurrence of any other persons interested under the 
settlement ? 

* A. — As above shown, A. may lease for twenty-one years under sect. 46 
of 40 & 41 Viet. c. 18, or may apply to the court : (see ante, p. 241.) 
The application must be made with the consent of the following 
persons ; a tenant in tail under the settlement, if of full age, and if 
more than one then the first of them, and all persons in existence 
having any estate or interest under the settlement prior to the estate 
tail, whether as trustees for unborn persons, or in their own right : 
^sect. 24.) Formerly if these persons, not having an estate of inheri- 
tance, refused to consent, or their consent could not be obtained, the 
court might nevertheless give effect to the petition, saving the interest of 
such parties (sect. 18) ; subsequently, by 37 & 38 Viet. c. 38, and now, 
by ss. 26-28 of the Consolidation Act, the court after notice to such 
parties may bind their interest. 

Q » — How is the consent of a mamed woman taken to an application for 
sale under the Settled Estates Act ? And who cannot be appointed ? 

A.— Her examination (whether of full age or not) is taken either by the 
court or by some solicitor appointed by the court for that purpose, who ia 
to certify, under his hand, that he has examined her apart from her 

(a) By 44 & 45 Viet. o. 41, s. 41, land held in fee by an infant, and leaseholds held 
by him at a rent, are to be deemed Settled Estate within the Act. 
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husband^ and is satisHsd that she is aware of the nature and effc^ct of the 
intended application and freely consents thereto. If she is resident out of 
the jurisdiction of the court, it is not necessary that the person appointed 
be a solicitor of the court : (40 & 41 Viet, c. 18, s. 51.) The oo\^ will 
not appoint the solicitor in the matter, nor the solicitor to the husband : 
(Ayck, Pr. 572, 9th edit.) 


PEOOESS OF CONTEMPT. 

Question, — ^YThat is the meaning of being in contempt ? 

Answer. — ^The meaning of being in contempt is where a party has dis- 
obeyed the rules, orders, or process of the court : (Holth. L, D., 2nd 
edit.) 

Q. — ^In a case of contempt of the com-t, how is a party proceeded 
against ? 

A. — He is proceeded against by — 1st, Writ of attachment. 2ndly, 
Sergeant-at-Araas. 3rdly, Sequestration ; according to circumstances ; 
(see Ayck. Pr. 60, 9th edit. ; Hal. Suit, 12.) 

Q . — In what cases may a writ of attachment now be issued for dis- 
obedience to a judgment or order ? 

A. — ^In the following cases, by Order XLII. : — 

A judgment for the recovery by or payment to any person of 
money : (Eule 1.) 

Or, for the payment of money into Court (where attachment is 
authorised by law) : (Eule 4.) * 

Or, for the recovery of any property other than land or money : 
(Eule 4.) 

Or a judgment requiring any person to do any act other than the 
payment of money or to abstain from doing anything : (Eule 5.) 
But leave of a court or judge must be first obtained on notice to the 
party : (Ord. XLIV. r. 2.) 

Q . — How is an attachment issued, and to whom is it directed ? 

A. — If a party fails to comply with an order to answer interrogatories,^ 
or for discovery or inspection of documents, he is liable to attachment ; 
leave is necessary in all cases now, and notice of the application must be 
given to the opposite party : (Ord. XLIV.) After leave is obtained 
the writ is prepared by the solicitor, and two preecipes made on paper, one 
of which is filed with the clerk of entries, who marks the writ and files 
the prsecipe ; the writ and other preecipe are taken to the clerk of records 
and writs, who seals the writ and files the preecipe. The writ is directed 
to the sheriff of the proper county, and a warrant granted to the 
undersheriff, who executes it : (Ayck. Pr. 60, 62, 9th edit. ; Hal. Suit, 
12 , 20 .) 

Q, — What is the first thing to be done by a party in contempt, and who 
wishes to apply to the court on any other subject ? 

A. — He should first clear himself of the contempt, by doing the act for 
the non-performanoe of which he is in contempt. But it has lately been 
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held that a defendant in contempt for non-compliance with orders of 
the court, and for non-payment of costs, is entitled to take any step 
required for the purposes of his defence : (HaldaTie v. Eckfordy L, Eep. 
7 Eq. 425.) 


JOINT-STOOK COMPANIES. 

Question. — Mention all the modes you recollect by which a company can 
be incorporated. If a company is registered under the Companies’ Act, 
1862, without articles of association, by what regulations are its proceed- 
ings governed ? 

Answer. — Under the civil law corporations were created by the mere volun- 
tary act and association of their members. But in England the Sovereign’s 
act and consent (express or implied) is necessary to the erection of any cor- 
poration. The mode in which the Crown’s consent is expressly given is 
either by Act of Parliament or charter ; (see Steph. Comm., vol. 3, 6th 
edit., pp. 129, 130, and note x.) 

The registered company is regulated by Table A, contained in the 1st 
schedule to the Companies Act, 1862. 

Q. — ^What statutory obligation applies to the formation of a trading 
partnership consisting of more than twenty persons ? 

A. — The partners must be registered as a joint-stock company, unless 
they are acting in pursuance of some other Act of Parliament or of letters 
patent : (25 & 26 Viet. c. 89, s, 4.) 

Q. — What are the particulars required in a memorandum of association 
of a limited company under the Companies Acts of 25 & 26 Viet. c. 89, 
and 30 & 31 Viet. c. 131 ? 

* A.—l. The name of the company, with the addition of the word 
'^limited.” 

2. The part of the United Kingdom where the registered office of 

the company is proposed to be situate. 

3. The objects for which the company is to be established. 

4. A declaration that the liability of the company is limited. 

5. The amount of capital with which the company proposes to be 

* registered, divided into shares of a certain fixed amount, sub- 

ject to the following regulations : — (1) That no subscriber 
shall take less than one share ; (2) That each subscriber of 
the memorandum of association shall write opposite his name 
the number of shares he takes : (Wms, P. P. p. 248, 10th edit.) 

Q. — Describe briefiy the jurisdiction of the court, Chancery Division, 
in winding-up joint-stock companies, and state under what authority the 
jurisdiction arises. 

A. — If (1) the company has specially resolved to wind up by the aid of 
the court ; or (2) does not begin for, or suspend business for, a year ; or 
(3) if its members are reduced to less than seven ; or (4) is unable to pay 
its debts, a petition may be presented to the court. Chancery Division, 
to wind-up the company. And the court may order accordingly, and 
appoint liquidators, settle list of .contributories, collect the assets, and 
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distribute them ; (5) the court may also order it when it would be just 
and equitable that it should be wound-up. This is done under the 
authority of the 25 & 26 Viet. c. 89, s. et seq. : (see also 30 &; 31 
Viet. c. 131, SB. 40, 41.) 

Q. — ^Explain the meaning of the terms ** special resolution ” and 
'^extraordinary resolution,’* as defined by the Joint-Stock Companies 
Act, 1862. 

A, — A special resolution is one passed by a majority of not less than 
three-fourths of the members of the company qualified to vote, present 
either in person or by proxy (where proxies are allowed) at any general 
meeting of which notice specifying the intention to propose such reso- 
lution has been duly given, and such resolution has been confirmed by a 
majority of such members for the time being entitled as aforesaid, and 
present in person or by proxy at a subsequent general meeting held at an 
interval of not less than fourteen days nor more than one month from 
the date of the meeting at which such resolution was first passed: 
(25 & 26 Viet. c. 89, s. 51.) 

An “ extraordinary resolution ” is one passed in such manner as would, 
if it had been confirmed by a subsequent meeting, have constituted a 
special resolution : (Ib. s. 129.) 

Q . — A limited company is desirous of reducing its capital by cancelling 
a number of shares which have not been taken up. In what way may the 
object in view be effected? 

A. — The Companies Act, 1867 (30 & 31 Viet. c. 131, ss. 19, 20), 
now empowers any company limited by shares to modify by special resolu- 
tion the conditions of its memorandum of association, so as to reduce its 
capital, provided the sanction of the court be obtained. 

Q. — A limited company, registered under the Companies Acts, passes,, 
by a bare majority, at an ordinary yearly meeting, a resolution varying 
one of its articles of association. Will the resolution hold good, and, if 
not, on what grounds is it open to objection ? 

A, — The articles of association can only be varied by a special resolu- 
tion passed at any general meeting by a majority of not less than three- 
fourths of the members, and confirmed by a majority at % subsequent 
general meeting held after proper notice at an interval of not less thaE 
fourteen days. In the case given the resolution will therefore be invalid : 
(25 & 26 Viet. c. 89, ss. 50, 61.) 

Q, — A. B. agrees to do work for a limited company in consideration of 
the issue to him of fully paid-up shares in that company ; what liability does 
he incur by accepting such shares, and how can such liability be guarded 
against ? 

A. — He will be liable to pay the full amount in cash, unless the 
agreement was in writing and Med with the Eegistrar of Joint-Stock 
Companies at or before the issue of the shares : (30 & 31 Viet, c, 131, 
8. 25.) 

Q.— Under what circumstances wiU a share in a company be deemed to 
have been issued and held otherwise than subject to the payment of the 
whole amount thereof in cash ? 
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A . — Where it has been otherwise determined by a contract duly made 
in writing and filed with the Registrar of Joint-Stock Companies at or 
before the issue of such shares : (30 & 31 Viet. c. 131, s. 25.) 

Q. — In what circumstances and to what extent, if any, is a past member 
of a limited company liable to contribute to the assets of the company in 
the event of its being wound-up ? 

A, — W'here the shareholders who are members at the time of the order 
for winding-up are exhausted leaving liabilities of the company still to be 
discharged, the shareholders on the B. list, which consists of those who 
had not ceased to be members for one year previous to the date of the 
winding-up order are liable to contribute to the extent of the amount 
still unpaid on their shares respectively. But such shareholders are not 
liable for debts contracted after they ceased to be members of the com- 
pany : (25 & 26 Viet. c. 89, s. 38.) 

Q. — A creditor of a company in course of being wound-up in the 
Chancery Division holds security. Can he, according to the last decision 
prove for the whole debt, or must he (as in bankruptcy) give credit for the 
value of the securities ? 

A. — Formerly he might prove for the whole debt : {Killoclcs case, 
L. Rep. 3 Ch. App. 769 ; Re Oxford and Canterfmri/ UaU Co)nj)an^, 39 
L. J. Rep. Ch. 775), but now he must value his security, and prove for 
the deficiency only (1875 Act, s. 10) if the assets are insufficient. 

Q, — How, and upon what notice, is the order for winding-up such a 
company obtained ? 

A, — The* company is wound-up by presenting a petition to the court. 
Chancery Division ; or,* if the company is working a mine within the 
jurisdiction of the Stannaries of Cornwall, to the court of the vice-warden 
•thereof. The petition may be presented in certain events by the company, 
or a creditor, or a contributory. It must be advertised seven clear days 
before the hearing, once in the London Gazette, and, if the company be 
within ten miles of Lincoln’s-inn Hall, once in the London daily morning 
newspapers, or, in the case of any other company, once in two local 
newspapers circulating in the district where the company is situate. The 
petition must be verified by affidavit and served on the official liquidator, 
tf one, and on the company : (Sm. Ch. Pr. lb et seq., vol. 2.) 

Q. — ^What is the course of proceeding after such order is obtained ? 

A, — The order is advertised, an official liquidator is appointed, and the 
list of contributories settled ; claims are advertised for and adjudicated 
upon, and the assets realised and distributed. 

Q. — Under what circumstances can a limited company be wound-up 
voluntarily ? 

A. — In the following cases : 

(1.) Whenever the period, if any, fixed for the duration of the com- 
pany by the articles of association expires, or whenever the event, if any, 
occurs, upon the occurrence of which it is provided by the articles of 
association that the company is to be dissolved, and the company in 
general meeting has passed a resolution requiring the company to be 
wound-up voluntarily. • 
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(2.) Whenever the company has passed a special resolution requiring 
the company to be wound-up voluntarily. 

(3.) Whenever the company has passed an extraordinary resolution to 
the effect that it has been proved to their satisfaction that the company 
cannot by reason of its liabilities continue its business, and that it is 
advisable to wind-up the same : (Taylor’s Manual on the Winding-up of 
Companies, part 2, chap. 1, p. 185.) 

Q . — What are the respective liabilities of present and past members of 
the company ? 

A , — The present members of a limited company are liable to the 
extent of the unpaid capital on their shares. The past members, if they 
have not ceased to be members for one year previous to the date of the 
winding-up order, are put on the B. list, and are also liable to the like 
extent on default of their assignees, but they are not liable for debts of 
the company contracted after they cease to be members : (25 &; 26 Viet, 
c. 89, s. 38.) If the company is unlimited and registered, the present 
members and members within a year are liable to the extent of the 
liabilities and costs of winding-up of the company. 

Q , — What transfers of shares are permitted in the case of a limited 
company which is being wound-up by order of the court-, and what 
transfers of shares are valid in the case of a company being wound-up 
voluntarily ? 

A . — In the first case all transfers are void unless the court otherwise 
orders, which it probably will do where shares have been bond fide 
transferred between the presentation of the petition and the order for 
winding-up in ignorance of the presentation of the petition : (Buckley on * 
Companies, 288.) 

In the second case no transfer can be made except with the sanction of 
the liquidator : {Id. 266.) 

Q. — Gan a joint-stock company formed under the Companies Act, 
1862,” reduce the capital of the company, or the liability on the shares, 
by any, and if so by what, means ? 

A . — Any company limited by shares may, by special resolution, so far 
modify the conditions contained in its memorandum of association, jf 
authorised so to do by its regulations as originally framed, or as altered by 
special resolution, as to reduce its capital. The resolution is not to come 
into operation until an order of the court confirming the resolution is 
obtained, and registered by the Begistrar of Joint-Stock Companies : 
(30 & 31 Viet. c. 131, ss. 9-12.) 

Q. — A person who had been induced by the fraud of the company or its 
directors to become a shareholder may sometimes have, a case in equity 
against the company and its directors to annul his contract of membership 
and to recover compensation for his loss. It is a question whether he can 
recover compensation in equity against the directors unless he can annul 
the membership against the company. How would you decide this ques- 
tion if you had to do so, and on what grounds ? 

A. — Sect. 35 of the Act enables the shareholder to seek compensation. 
As to whether the shareholder can annul his membership, the following 
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points have been decided : (1) That where due diligence is used by a share- 
holder who has been misled either by misrepresentation or variance, in 
repudiating his liability he can avoid the contract as between himself and 
the company. (2) But though a contract induced by fraud is voidable as 
against the parties who induced it, it is not necessarily void against creditors 
who have acquired interests and rights in consequence of the fraud. 
(3) What is a good ground of remedy as against the company in operation, 
is not a gi’ound of defence againt the claims of creditors when the com- 
pany has been ordered to be wound-up ; (see Overend and Gurney, L. Eep. 
2 App. Ser. Ho. Lords, 825.) 

Q.— What remedies, and against whom, has a shareholder who has 
taken shares in a limited company on the faith of a prospectus which 
proves false in material particulars, and when must such remedies 
respectively be enforced ? 

A, — See supra. 

He may also bring an action againt the promoters of the company if 
they were cognisant of the fraud ; (see Twycross v. Grant and others, 
46 L. J. Eep. 636.) 

Q. — ^What is a promoter'* of a joint-stock company? A. is a 
promoter of a coal mining company, B. is the owner of a colliery which 
he is willing to sell for 50,000/. A. agrees with B. that the company 
shall purchase it for 60,000/., B. paying A. 5000/. for commission." 
Discuss the principles of law bearing on this case and apply them to the 
facts. 

A, — A promoter is one who promotes or causes the company to come 
into existence. The prospectus is issued by him, he is in a fiduciary 
relation towards the coinpany he promotes, and if he sells to the company 
must make a full and fair disclosure of his interest and position : (see 
• L* James’s judgment. New Sombrero Phosphate Company v. Erlang er, 
46 L. J. Eep. 425.) Being thus in a fiduciary position, any profit that he 
receives he must account for to the company. In this case, therefore, he 
must account for the 5000/. he received for commission to the company. 

Q. — A. sells shares to B., B. does not pay the calls, and A. is sued for 
them. Was* there any and what difference in the relief to which A. was 
entitled at law and in equity ? 

A. — There was an implied contract both at law and in equity that the 
transferee should indemnify the transferor ; but equity would enforce com- 
pletion of the transfer : (see Evans v. Wood, L. Eep. 5 Eq. 9 ; Walker v. 
Bartlett, 25 L. J. N. S. 263, 0. P. ; Kellock v. Enthoven, Ex. Ch. 43, 
L. J. Eep. Q. B. 90.) 

Q — W'hat is a novation ? What a delegation ? 

A , — ^Where an assurance company either transfers its business or amal- 
gamates with another company, and a policy holder accepts the liability of 
the new company in lieu of the old, this is called a novation *’ (see 
35 & 36 Viet. c. 41, s. 7, as to this), it being a substitution of a new 
debtor in place of the old. 

Whilst a delegation "is an authority to another to act for the 
principal so as to bind him, thus the old company delegates its power to 
the new. 



576 


OHANOBBT I>mSIOK. 


MISCELLANEOUS AND INCIDENTAL PBOOEEDINOS. 

Question, — State what are the piincipal proceedings which occur in the 
usual course of an action in the Chancery Division. 

Answer,^They are the following : The plaintiff prepares and issues his 
writ, files copy, and serves the defendant with a sealed copy, properly in- 
dorsed ; the defendant then appears, and gives notice thereof to the plain- 
tiff, upon which the plaintiff delivers statement of claim to the defendant. 
The defendant then puts in his defence, which may include a counter- 
claim, to which plaintiff may reply, which, if not a joinder of issue, leave 
must be obtained to put in any subsequent pleading ; unless in special cases, 
interrogatories should not be delivered until after defence is put in, these 
being answered ; notice of trial is then given, unless the evidence is taken 
by consent by affidavits, in which case it is not given till after the evidence 
is closed ; the action is then set down for hearing and proper papers 
delivered to the judge ; he also prepares his briefs and delivers them to 
counsel, attends the consultation, and must be ready in court with all 
necessary papers when the action is called on ; and it will be argued by 
counsel, and a judgment or order made, which must be passed and 
entered. This is usually interlocutory, directing inquiries or accounts at 
chambers ; these being made or taken, the chief clerk makes his certificate, 
which is filed, the action set down for further consideration, and final 
judgment obtained : (see further Eules and Orders.) 

Q , — What is the meaning of an interlocutory application, and how 
made? 

A , — Strictly speaking, all proceedings which occur between the issuing 
of the wi’it and the final judgment are inteiiocut6ry : (see Holth. L. D.), 
but what are usually termed interlocutory proceedings are the following : 
applications for time to plead, or demur, for leave to amend, for productionp 
of documents, to enlarge the time for taking evidence, to withdraw repli- 
cation, &;c. ; and these are made at chambers, on summons (see Judges’ 
Eep. 1852) ; or to dismiss the action and appoint receiver and the like, 
which are made to the court on motion ; (see Hal. Suit, pt. 2.) 

Q. — What is the distinction between applications to the coart on motion 
and petition ? ^ 

A , — They are both modes of making interlocutory applications to the 
court, but petitions may also originate proceedings. Applications involving 
a single issue, as for injunctions, should be made to the court by motion ; 
applications involving several issues, each requiring its own portion of 
proof,- should be made by petition, as for payment of money out of court ; 
for here the pedigi’ee, construction of documents, are in question. 
They are each divided into special and as of course. Strictly speaking, all 
motions are made by counsel, although some only require his signature, 
while petitions of course do not require his intervention : (Drew. Pr. 52 ; 
Hal. Suit, 86-91.) 

Q. — A testator gave the income of a sum of lOOOl, to A. for life, and 
the corpus on the death of A. to such of A.’s children as should then be 
living. The fund is invested to the credit of an action X, v. Y, '' The 
account of A. for life and of his children in remainder subject to duty.” 
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On A/s death his children instruct you to obtain payment of the fund out 
of court. State the form of application, the persons (if any) to be served, 
and all the evidence to be adduced in support. 

A . — A petition should be presented in the action by the children of A. 
and served on the personal representative of A. AflBdavits must be filed 
proving the marriage of A., his death, and the birth of all his children, 
and the death of any of them ; the certificates must be made exhibits, 
and supported by affidavit of identity, the probate or administration of 
A. must be proved, the legacy duty must be paid and the receipts pro- 
duced, and a certificate of the fund in court also obtained, and an 
affidavit of the proportionate amount of the last dividend payable to A.*s 
personal representative. 

Q. — State the steps of an action to foreclose a mortgage of real estate, 
from first to last. 

A , — The proceedings in a foreclosure action are the same as in any other 
action down to the judgment, which is in the first instance merely inter- 
locutory, and directs a reference to chambers to take an account of prin- 
cipal and interest, and to tax the mortgagee's costs. When this is done, 
the chief clerk makes his certificate, stating what is duo to the mortgagee, 
for principal, interest, and costs. The certificate must be transcribed, 
signed, and approved in the usual manner and filed. The mortgagor has 
by the judgment six months given him for payment of what is certified as 
due, and the mortgagee should attend at the time and place named to 
receive it. On making an affidavit of attendance to receive the money 
and non-payment, the court will on motion order that the defendant be 
absolutely foreclosed all equity of redemption. This judgment, like the 
preliminary one, must be drawn up, passed, and entered in the usual way, 
but it need not be served : (Ayck. Pr. 261-266, 9th edit.) 

• • Q. — Set forth the several stages of an administration action down to a 
final judgment, distributing the funds brought into court to the various 
classes of persons usually entitled when the assets are more than sufficient 
to pay debts and legacies. 

A , — This action down to judgment will bo similar to other actions. 
The judgment will, however, be preliminary, and direct the accounts and 
inquiries set out suj^ra, (a) These will be worked out in chambers, as 
irtated p. 578. When the eight days have elapsed from the filing of 
the chief clerk’s certificate, the action may then be brought on for further 
consideration, and a final judgment made. If the assets are more than 
sufficient to pay debts and legacies, the surplus, being personalty, will 
belong to the next of kin. 

— Give a brief putline of the proceedings in the Chancery division to 
adnainister an intestate’s personal estate, when there are no next of kin, 
ah ovo itsque ad mala, (h) 


(a) These actions, are, however, generally hoard as short causes, without any state- 
ment of claim or pleadings, and minutes of the judgment are also usually agreed upon 
between the counsel, and merely assented to by the judge. 

(a) “ Ah 000 usque ad mala literally means “ from the egg to the apple.” The 
Roman feasts began with eggs and ended with apples. English lawyers, therefore, 
use this expression to mean from the commencement to the end.” 
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J,.— Administration would be granted either to a creditor or the Solicitor 
of the Treasuiy for the Crown : (Ooote Prob. Pr. 97—99, 6th edit.) If 
granted to a creditor, he issues a writ against other creditors, making the 
Attorney-General a party. The proceedings are the same as in other suits 
down to judgment, w’hich is interlocutory, directing the usual accounts and 
inquiries. These are worked out in chambers in the usual way. This done, 
the chief clerk makes his certificate, which is approved and filed in the 
usual wav, The action then comes on for further consideration, and for 
default of next of kin the surplus, if any, is handed over to the Crown. 
If the crown solicitor administers, a creditor should issue a writ against 
him for administration : (see Sm. Pr. 811, 689, &o., 7th edit.) 

Q. — ^Describe the several steps in an administration action commenced 
by summons, proceeding in the most expeditious manner possible. 

A. — summons is taken out and sealed at the Record and Writ Office, 
and a duplicate filed there ; it is then served. If the executor appears he 
does so at the Record and Writ Office, and gives notice thereof. On the 
return of the summonses the parties attend at the judge’s chambers, when 
an order for administration may be made, which must be drawn up, 
passed, and entered. The accounts and inquiries are then proceeded with, 
and in due course the chief clerk makes his certificate, which is signed, 
approved, and filed. The action and matter then come on for further 
consideration, and a final judgment is made, the costs taxed, and the assets 
distributed : (Evans’ Oh. Pr. 20 et seq,) 

Q , — Your client has brought an action to recover a debt due to him and 
has obtained a judgment, but the debtor refuses to pay. The debtor has 
a life interest in funded property standing in the names of trustees. Can 
the judgment creditor take any and what proceedings, and where, to render 
this life interest available for the payment of his debt ? 

A . — There are several remedies open to the judgment-creditor in such a - 
case. He may apply to a judge for an order that the property may stand 
charged with the payment of the judgment-debt and interest. The 
application is made at chambers. The charge cannot, however, be 
enforced for six months after the order ; (see 1 & 2 Viet. c. 110, ss. 14-16 ; 
8 & 4 Viet. c. 83.) 

And by the 5 & 6 Viet. e. f), a judge of the Chancery Division may, in 
like cases grant a restraining order. The order is granted upon motion efr 
petition (sect. 4) supported by affidavit. A writ should, however, be 
issued within a reasonable time after the order is obtained, as it is only 
intended for interim purposes : (Me Hertford, 8 Jur. 71 ; and see Evans’ 
Oh. Pr. 775.) 

By what means can a person, having a security on funds in court, 
in an action to which he is not a party, prevent their being paid out 
without notice, and obtain the benefit of his security ? 

A. — He should apply for a stop order, which, when made and duly 
passed and ^tered, or an office copy, must be left at the Paymaster- 
General’s office. On this being done the fund in court will not be dealt 
with without notice being given him. An incumbrancer who has obtained 
a stop order, and duly served the same, thereby obtains priority over a 
previous incumbrancer who has not done so. The order can be obtained 
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by stunmoDS if the assignor and assignee ooncur ; if not it must be applied 
for on petition : (see Danieirs Oh. Praot. 1545 et aeq,, 5th edit.) 

Q.— Your client proposes to lend money upon the security of the 
borrower’s reversionary interest in a fund standing in the name of the 
Paymaster-General ; state the best means of securing the repayment of 
the loan, and the course of proceeding for that purpose. 

A . — The best course will be to obtain a stop order, which will prevent 
the transfer of payment of the interest, or any part of it, to the assignor 
without notice to the assignee. The order is obtained on summons, if the 
assignor and assignee concur ; but if not, then by petition, which must be 
served on the assignor, and an affidavit of service made and filed, and an 
office copy procured. The order when granted is drawn up, passed, and 
entered, and a copy must be served on the assignor or his solicitor, and 
also a copy left at the Paymaster-General’s office : (see Ayck. Pr. 455, 
7th edit.) 

Q. — ^What is the difference between a charging order and a stop order ? 

A, — A charging order could formerly only be obtained at law by a 
judgment creditor applying to a judge of the court in which the judg- 
ment had been obtained for an order that funded propeidiy standing in the 
names of trustees, in which the debtor had a life interest, might stand 
charged with the payment of the judgment debt and interest. It can 
now be obtained in any division of the High Court. The application is 
made at chambers. The charge cannot, however, be enforced for six 
months after the order. 

By the 5 & 6 Viet. c. 5, the Court of Chancery, now the Chancery 
Division, may in like cases grant a restraining order. The order is granted 
upon motion or petition, supported by affidavit. 

> , A stop order is obtained from the court by a person interested in a fund 
in court, and secures that the fund will not be paid out or otherwise 
dealt with without notice to him. 

Q. — Upon whom ought a petition or summons for a stop order to be 
served ? 

A, — Only^ipon the assignor and the persons interested in that part of 
funds, &o., sought to be affected : (C. 0. 26, r. 2 ; Ayck. Pr. 482, 9th 
edit.) 

Q. — Is there any, and what mode, and under what authority, applied 
for the prevention of the transfer of stock standing in the books of the 
Governor and Company of the Bank of England, without resorting to a 
suit ? • 

A , — The old distringas is now abolished by Order XLVI., r. 2a, April, 
1880, and now by r. 4, any person interested in stock may, on making and 
filing an affidavit and notice in the form given in the schedule thereto, 
and serving office copy of the affidavit and duplicate notice on the company, 
prevent the transfer of stock for five years, which time may be extended 
by notice of renewal. 

— By what means can the party in whose name the stock is standing 
proceed to remove the restraint ? * 


p p 2 
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A. — By an order to be obtained by motion on notice and by petition 
duly served. It may also be discharged on the vrritten request of the 
party by whom it was given : {Ib, r. 9.) 

Q.— If a court of equity doubted the law of a case, what was the course 
taken to determine it ? 

A, — A court of equity could not, in any cause or matter, latterly direct 
a case to be stated for the opinion of any court of common law, ‘but the 
court could determine questions of law which were necessary to be decided 
previously to the decision of the equitable question at issue between the 
parties; (15 & 10 Viet. c. 86, s. 6t.) And by the 14 & 15 Viet. c. 83, 
s. 8, the judges in equity were enabled to obtain the assistance of the 
common law judges to sit with them for this purpose. And see 25 & 26 
Viet. c. 42. 

Q. — ^What are the steps necessary in the Chancery Division in order (1) 
to pay money into court, and (2) to obtain payment out ? 

A, — 1. In all cases, except under the Trustee Belief Acts, where an 
affidavit is filed instead, an order must be first obtained. 
Directions to pay in are then obtained in the Paymaster- 
General’s office, and the money will then be received at the 
Chancery office of the Bank of England on production of the 
directions, which ai’e returned by the bank with a certificate 
of receipt thereon, an office copy of the Paymaster-GeneraFs 
receipt is then bespoken and obtained. 

2. To obtain payment out, an order is obtained (by petition if 
over 300/., by summons if otherwise, under Trustee Acts) 
verified by affidavit of the parties’ titlp and certificate of the 
fund in court. The order is left at the Paymaster-GeneraFs, 
and the cheque bespoken, and the person named attends, with 
his solicitor to identify him, to receive the cheque : (Evan^** 
Ch. Pr. 625, et seq.) 

Q. — State in detail the steps to be taken to get money out of court by 
petition when the money has been paid in by a railway company. 

A , — ^A petition must be prepared and presented, and the judge’s fiat 
obtained in the usual way, and a copy of the petition left whh the secre- 
tary for the use of the judge at the hearing of the petition. Copies of th# 
petition must then be served on the railway company and all parties 
interested, and the original petition at the same time shown. An affidavit 
of service should be made, and be ready on the hearing ; (see Hal. Suit, 
90, 91 ; Ayck. Pr. 309, &c., 9th edit.) The application for the payment 
out of the money must be supported by an affidavit of the petitioner’s 
title {Bx parte Hollich, 16 L. J. 71, Ch.); and that he is not aware of the 
right of any other person (Co. 34, r. 3) ; and a certificate of the fund in 
court, and such other evidence as may be necessary, (a) 

Q.— What is the necessary statement which must be made at the foot 
of a petition ? 

( ) The court, on hearing of such a petition, may order the money to be laid out 
and invested in the public funds ; or may order it to be distributed, or the dividends 
thereof to be paid, according to the respective estates or interests of the parties 
applying : (see 8 Viet. o. 18, s, 78; Morgan’s* Statutes and Orders, pp. 45, 46.) 
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A , — At the foot of every petition (not being a petition of course), and 
every copy thereof, a statement is to be made of the person, if any, 
intended to be served therewith ; and if no person is intended to be served 
a statement to that effect is made : (Oo. 0. 34, r. 1 ; Hal. Suit, 103 ; 
Ayck. Pr. 310, 9th edit.) 

Q . — ^What does the Paymaster-General require to authorise him to 
transfer stock ? 

A, — First, the judgment or order is taken to the registrar, and his 
certificate for the transfer obtained, which must be signed by him. This 
certificate must then be taken, with the judgment or order, to the 
Paymaster-General’s office, together with a note, signed by the solicitor, 
containing the name, address, and quality of the party to whom the 
transfer is to be made, and into what stock. The Paymaster-General will 
thereupon make the transfer : (Ayck. Pr. 466, 9th edit.) 

Q . — What is necessary to enable parties to receive cash from the 
Paymaster-General, either during the life or after the death of the party 
to whom or to whose representatives the order directs the money to be 
paid ? 

A. — The judgment or order (directing the payment) and the certificates 
(if any) must be taken to the Paymaster-General, in the proper division of 
the action ; and, upon their being left with him and found correct, he 
prepares a cheque for the amount on the bank, which may generally be 
obtained on the second day following. For this purpose it is necessary 
for the solicitor to attend with the party to receive the cheque, in order to 
identify him. If the order be for payment to the party himself, or his 
personal representatives, in the event of his death before payment, the 
Paymaster-General wfll receive the probate of the will or letters of 
administration, a certificate, of burial, and affidavit of identity, as proof of 
• , the death, and will pay the personal representatives. But no probate or 
letters of administration will be received if purporting to be granted six 
years after the date of the order directing payment : (see Ayck. ,Pr. 
467-469, 9th edit.) 

Q. — What fact does the Chancery Paymaster require to be proved on 
each occasion of paying regular dividends under a power of attorney, and 
how is such fact evidenced ? 

® A . — The fact of the person giving the power, and who is entitled to 

such dividends, being alive at the time when they are due, such fact being 
evidenced by affidavit of some person who has knowledge of it. 

Q.— A man effects a policy of insurance on his own life, and declares 
on the face of it, under the Married Woman’s Property Act, 1870, merely 
For the benefiUof my widow and children,” and dies leaving a widow 
and infant children ; how can a good discharge be given to the insurance 
office, and is any application to the court necessary ? 

A. — A proper receipt could be given by a trustee appointed by the 
Chancery Division of the court in England or in Ireland, according as the 
policy was affected, or in England by the County Court Judge of the 
district, or in Ireland by the chairman of the Civil Bill Court of the 
division of the county in which the office is situated. An application to 
the court would be necessary ! (see sect. 9.) 
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Q. — ^Name, and give a short description of, the several writs usually 
issued in the course of an action. 

A , — The writs now usually issued in the course of an action are the 
following : Suhpcena ad testificandum ^ issued where it is wished to compel 
the attendance of a witness to give evidence. Suhpmia. duces tecunif to 
compel a witness to produce any document in his possession. The sub- 
poena and attachment to recover costs. The several writs to compel parties 
to answer interrogatories, and to enforce the judgments or orders of the 
court, which are, 1st, the writ of attachment, which is directed to the sheriff 
of the county or jurisdiction in which the defendant resides commanding 
him to attach the defendant so as to have him before the court on a 
particular day therein mentioned, to answer his contempt ; 2nd, serjeant- 
at-arms, which is a prerogative process, and issues on the sheriff’s return 
of non est inventus to an attachment ; 3rd, sequestration, which is also a 
prerogative process, and is directed to certain commissioners therein 
named, empowering them to enter upon the defendant’s real estate, and 
sequester the rents thereof, as also his goods, chattels, and personal 
estates, and keep the same until the defendant clears his contempt ; 4th, 
writ of possession (and formerly a writ of assistance), which has already 
been described. Besides these there are frequently issued in an action 
writs of attachment, ne exeat regno, distnngas, fieri facias, elegit, &c., all 
of which have been previously considered ; (Evans’ Oh. Pr. 996.) 

Q.— Within what period must a subpoena be served, and does the same 
rule apply to all subpoenas ? 

A , — The service of a subpoena not being for payment of costs must 
be made within twelve weeks after the teste of the writ : (0. 0. 28, r. 9.) 

r 

Q . — Had the Lord Chancellor power to deliver judgment in any cause 
after he had retired from oflSce ? 

A , — ^Yes ; where cases had been fully heard by the Lord Chancellor, and 
were standing for judgment, he might within six weeks after he had de- 
livered up the great seal, give in to the registrar of the court a written 
judgment therein signed by him ; and a decree or order was to bo drawn 
up in pursuance of such judgment ; and every such decree or order had the 
same effect as if the judgment in pursuance whereof it was drawn up had 
been given in open court the day before the Lord Chancellor so delivered 
up the great seal : (15 & 16 Viet. c. 80, s. 60.) 

Q.— What proceedings in the Chancery Division of the court operate as 
Us pendens, and how do you avail yourselves of them ? 

A* — An action commenced by writ in the Chancery Division is a Us pen^ 
dens. The filing of a special case, and the entering of appearances thereto 
by the parties named as defendants therein, was als6 a Us pendens: 
(18 & 14 Viet. c. 45, s. 17.) Also the filing of a summons at chambers 
originating proceedings, shall have the same effect with respect to Us 
pendens as the issuing of a writ : (15 & 16 Viet. c. 86, s. 46.) You avail 
yourself of Us pendens by registering it in like manner as a judgment is 
registered; (1 & 2 Viet. o. 110.) 

Q. — ^What were the principal innovations in Chancery practice made 
by the Act 15 & 16 Viet. o« 86 ? 
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A. — This Act made alterations as to parties to suits, the mode of framing 
bills, omitting the interrogatory part, and requiring them to be printed ; 
abolishing the subpoena to appear, and substituting a printed copy of the 
bill. Abolishing the practice of excepting to answers for impertinence. 
Altering the mode of taking evidence. Allowing the defendant to obtain a 
discovery from the plaintiff by means of interrogatories without the neces- 
sity of a cross bill. Substituting an order of course to revive for a bill 
of revivor or* supplemental bill. As to the production of documents on 
affidavit by either plaintiff or defendant. Besides these, provisions are 
made for hearing a cause on motion for decree. For the court to make 
binding declarations of right without granting consequential relief. Assimi- 
lating the practice on the common and special injunction- Abolishing the 
practice of sending a case for the opinion of a court of la v, and giving the 
court the power itself to decide questions of law. Substituting a summons 
at chambers for a suit in order to enable a creditor or legatee to obtain an 
order for administration, &c., &c. 

Q. — ^Name the statutes now in operation for regulating the Chancery 
Division of the court in the various branches of its jurisdiction. 

A , — The following are the principal ones : The Trustee Eelief Act 
(10 &; 11 Viet. c. 96), and the amendment of it by the 12 <fe 18 Viet. c. 74, 
The Trustee Act 1850 (13 &: 14 Viet. c. 60), and the Amendment Act 
of 1852 (15 & 16 Viet. c. 55). An Act to diminish Delay and Expense 
in Chancery (13 <fe 14 Viet. c. 35.) The Act appointing the Lords 
Justices of Appeal, &c. (14 & 15 Viet. c. 83). The Chancery Amend- 
ment Act of 1852 (15 & 16 Viet. c. 86). The Infants’ Settlement Act 
(18 & 19 Viet. c. 43). ^The 21 & 22 Viet. c. 27, empowering the court to 
summon a jury, and award damages in certain cases ; and the 25 & 26 
Viet, c. 42, directing the court to try questions of fact and law. The 
•Partition Act (31 & 32 Viet. c. 40), and the Amendment Act (39 & 40 
Viet. c. 17). The Married Women’s Property Act, 1870 ; the Vendor 
and Purchaser Act, 1874; and the Judicature Acts, 1873 and 1875; 
the Appellate Jurisdiction Act, 1876 ; and the Act to Consolidate and 
Amend the Law Eelating to Leases and Sales of Settled Estates (40 & 41 
Viet, c. 18), ^nd the Conveyancing and Law of Property Act, 1881, 

Q. — What covenants would be inserted by equity in the lease of a 
dwelling-house in pursuance of a contract for a lease subject to usual 
covenants ? ” 

A , — The covenants inserted in such case are fully set out, antef p. 236, 

Q. — What covenant should the purchaser of the goodwill of a business 
always require his vendor to enter into, and why ? 

A. — A covenant not to carry on the business within a reasonable 
distance of the premises, otherwise there would be nothing to prevent the 
vendor setting up next door to his former business : (Wms. P. P. 293, 
10th edit.) 

Q. — ^If part of a freehold hereditament be released from a rent-charge 
does it extinguish the rent-charge ? 

A.— It does not extinguish the whole rent-charge, but only operates to 
bar the right to recover any part of the rent out of the hereditaments 
released : (22 & 28 Viot. o. 86, s. 10.) 
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— What is a condition precedent ? Give an example. 

-4, — condition precedent is one that must happen or be performed 
before the estate to which it is annexed can vest or be enlarged. Thus, if 
A. grants to his lessee for years, that upon payment of 100/. within the 
term he shall have the fee ; this is a condition precedent, and the fee does 
not pass until the 100/. is paid : (1 St. 0. 294, 8th edit.) 

Q. — How many years’ arrears of annuity can an annuitant recover 
according as the annuity may be secured by charge only on real estate, or 
by the limitation of an estate for a term of years to a trustee for securing 
the annuity, or by covenant only ? 

A, — If the annuity is charged on real estate, only six years* arrears can 
be recovered, although the time within which the claim to the annuity 
itself may be preferred, formerly twenty years, is since 1878 twelve years 
(87 & 38 Viet. c. 57, s. 2.) Annuities charged on land are governed by 
the statute 3 & 4 Will. 4, c. 27, and the above Act : (see Brow. E. P. Stats. 
61, 62, n.) If an annuity is secured by a covenant, then, as against the 
covenantor^ twenty years’ arrears may be recovered ; these cases being 
governed by the statute 3 & 4 Will. 4, c. 42 : (see sect. 3, Brow, sup.) 

Q. — ^A. draws bills on B. and ships to him goods, as security for and to 
meet the drafts — the bills are negotiated, and before maturity — and while 
the goods are unsold, both A. and B. become bankrupt. What equity has 
the biU-holder (he not having taken the bills on the faith of the consign- 
ments) to follow the goods as security, and how far is this right affected 
by the bankruptcy of A. and B., or either of them, and why ? Give one 
or two of the leading cases on the subject. 

A, — The bill-holder has a right to have the 'consignments applied in 
payment of the amount due on the bills. In consequence of the bank- 
ruptcy of A. and B. neither can pay the bills, and neither of them is as. 
against the other entitled to the goods : (Ex parte Waring, 1 9 Ves. 345 ; 
Powles V. Hargreaves, 3 De G. M. & G. 430 ; Triiningham v. Maud, L. Eep. 
7 Eq. 201.) 

Q. — State generally the object and effect of the County Courts 
Equitable Jurisdiction Act (28 & 29 Viet. c. 99). 

A. — The object of this Act is to give an equitable jurisSiction to the 
county courts in trusts, specific performance, administration, &;c., when thfe 
subject-matter in dispute does not exceed 500/. in value. It thus brings 
an equitable remedy within the reach of many who were debarred thereof 
by the heavy costs and fees paid in the High Court. 

Q. — Over what cases has the county court equitable jurisdiction ? 

A . — Over (1) the administration of real or persona] estate ; (2) tinists ; 
(3) foreclosure and redemption ; (4) specific performance, or the delivery 
up or cancelling the agreement of sale ; (5) under the Trustee Relief Acts ; 
(6) the maintenance or advancement of infants ; (7) partnerships ; (8) in- 
junctions in the above oases ; (9) partition or sale, &c., where in each case 
the amount in dispute does not exceed 500/. : (28 & 29 Viet. c. 99 ; 80 & 
31 Viet. c. 142, 8. 9 ; 31 & 32 Viet. c. 4, s. 12.) 

Q . — In what cases are the vacations not reckoned in the times of pro- 
cedure ? « 
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4. — The Long Vacation is not reckoned in the following : 

1. Filing, amending, or delivering pleadings unless otherwise ordered by 
a court or judge ; (Ord. LVII., r. 5.) 

2. And by analogy to the old practice it is presumed in entering 
demurrers. 

Q. — How is time computed ? 

1. Where a limited number of days from or after any date is allowed 
for taking a proceeding ? 

2. Where the time expires on a Sunday ? 

3. Where the time expires on a day when the office is closed ? 

A» — 1. It is computed so as to exclude the day of the date, and include 
the last day for taking the proceeding. 2 and 3. In these events the party 
has in addition the whole of the day on which the office next opens to 
take the step : (C. 0. 37, rr. 9 and 12.) 

Q. — Was there any, and if any what, difference between the rules of 
evidence at law and in equity ? 

A , — As a general principle there was no difference, for it was a funda- 
mental rule of both courts that the best evidence must be produced where 
it could be had ; and secondary evidence was only to be admitted when the 
party desiring to give it had done all in his power to produce the primary 
proofs. But the practice of the two courts varied in the mode of giving 
evidence ; for instance, affidavits were allowed to be used at the hearing of 
a cause in qquity at the option of the party, not so at law. So if a cause 
was set down on bill and answer no evidence but the answer could bo 
received : (see Sm. Pr. c. 2-1, 7th edit.) 
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EQUITY STATUTES CITED. 

27 Hen. 8, o. 10, Statute of Uses 

5 Eliz. c. 9, Subpoena 

13 Eliz. c. 5, Fraudulent Dispositions 
27 Eliz. c. 4, Fraudulent Dispositions... 

12 Oar. 2, c. 24, Appointment of Guardian 
29 Car. 2, c. 3, Statute of Frauds 

9 Geo. 2, c. 36, Mortmain Act 

86 Goo. 3, c. 62, Legacy Duty 

62 Geo. 8, c. 101, Charities 

66 Goo. 3, c. 184, Legacy Duty 

11 Geo. 4 <fc 1 Will. 4, c. 47, Oonveyanco by Tenant for Life 
1 Will. 4, c. 40, Undisposed-of Residue 

1 Will. 4, c. 47, Infants 

2 & 3 Will, 4, c. 71, Prescription Act ... 

8 & 4 Will. 4, c. 27, Real Property Limitation Act 412, 417, 

c. 42, Limitation of Actions 
0 . 74, Fines and Recoveries Abolition Act 
c. 104, Administration of Assets 

c. 106, Dower 

4^5 Will. 4, c. 22, Apportionment Act 

7 Will. 4 & 1 Viet. c. 28, Foreclosure 

1 Viet. c. 26, Wills Act 

1 & 2 Viet. c. 110, Judgments ... 

2 & 3 Viet. c. 54, Custody of Infants (Talford’s Act) 

,, c. 60, Conveyance by Order of Court 

3 & 4 Viet. c. 83, Judgments 

4 & 6 Viet. c. 36, Copyholds 

6 Viet. c. 6, Restraining Orders 

6 & 6 Viet. c. 69, Perpetuation of Testimony 
B& 7 Viet. c. 78, Solicitors 

„ c. 82, Eyidence 

8 Viot. 0 . 18, Lands Clauses Act 
8 & 9 Viet. 0 . 106, Real Property Amendment Act 

10 & 11 Viet. 0 . 96, Trustee Relief Act 
18 & 14 Viet. 0 . 86, Chancery Procedure 

„ c. 46, Turner’s Act 

„ c. 60, Trustee Act, 1860 

14 & 15 Viet, c. 83, Chancery Court of Appeal, &c. 

„ 0 . 99, Evidence • 

16 & 16 Viet. c. 65, Trustee Act, 1862 

,, c. 86, Chancery Amendment Act ...448, 457, 

626-629, 644, 548, 

16 & 17 Viet. c. 70, Lunatics 

„ c, 137, Charities 

17 & 18 Viet. 0 . 118, Mortgage Debts 

„ c. 126, Common Law Procedure 

18 & 19 Viot. c. 48, Infants’ Settlements 

„ 0 . 124, Charities... 

19 A 20 Viot. 0 . 97, Mercantile Law Amendment Act 

20 21 Viot. 0 * 67, Malins* Act 
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^ 20 & 21 Viet. c. 77, Probate Act 
„ c. 85, Divorce Act 

21 & 22 Viet. c. 27, Damages 

„ c. 108, Divorce Act 

22 Viet. c. 20, Evidence 

22 & 28 Viet. c. 35, Lord St. Leonard’s Act 


23 & 24 Viet. c. 38, Property Amendment Act 

„ c. 126, Common Law Procedure Act, 1860 

„ c. 127, Solicitors 

„ c. 145, Trustees and Mortgagees Act ... 

25 & 26 Viet. c. 42, Trial of facts in Equity (Rolfs Act) 

„ c. 86, Lunatics 

„ c. 88, Trade Marks 

„ c. 89, Joint Stock Companies 

27 & 28 Viet. c. 56, Probate Duty 

28 & 29 Viet. c. 99, County Courts Equitable Jurisdiction Act 

30 & 31 Viet. c. 48, Sales of Land by Auction 

„ c. 64, Chancery Court of Appeal 

„ c. 131, Joint Stock Companies... 

„ 0 . 132, Investment of Trust Funds 

„ 0 . 142, County Courts Act, 1867 

„ c. 144, Life Assurance 

81 Viet. c. 4, Reversionary Interests 

31 & 82 Viet. c. 40, Partition Act 

„ c. 54, Judgments Extension Act 

„ c. 124, Probate Duty 

32 & 38 Viet. c. 46, Administration of Assets 

„ c. 71, Bankruptcy Act, 1869 

33 Viet. c. 14, Naturalisation Act, 1870 

33 & 84 Viet. 0 . 28, Solicitors 

„ c. 35, Apportionment Act, 1870 

„ c. 93, Married Women’s Property Act, 1870 ... 
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... ... ... ... 559 

407, 425, 429, 471, 501, 602 
... 399, 480, 492, 680, 583 

506, 607 


34 & 36 Viet. c. 27, Investment of Trust Funds 
„ c. 47, Investment of Trust Funds 
36 •& 36 Viet. c. 41, Insurance Companies 

„ c. 44, Abolition of Accountant-General 

36 Viet. c. 12, Custody of Infants 

36 & 87 Viet. c. 66, Judicature Act, 1873 ... 395, 396, 400, 407, 418, 420, 427, 436, 

440, 444-446, 448, 463, 466, 470, 476, 480, 483, 486, 
488, 493, 496, 498, 500, 605, 617, 620, 536, 547, 560 

87 & 88 Viot. c. 57, Real Property Limitation Act 417, 420, 468-474, 479 

„ c. 78, Vendor and Purchaser Act, 1874 416, 441, 472, 629, 583, 684 
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516 
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88^ 89 Viet. 0 . 77, Judicature Act, 1876 

„ 0 . 83, Investment of Trust Funds 

„ c. 87, Transfer of Land 

„ c. 91, Trade Marks 

89 & 40 Viot. c. 17, Partition Amendment ... 

„ 0. 69, Appellate Jurisdiction Act 

^40 & 41 Viet. 0 . 18, Settled Estates Act, 1877 
*44 Viot. c. 12, Customs and Inland Revenue Act 
44 & 45 Viot. 0 . 41, Law* of Property Act, 1881 
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A TIME TABLE IN AN ACTION. 


ACCOUNT, application for, where writ indorsed under Ord. III., r. 8, any time after 
the time for appearance has expired, by summons on affidavit, stating 
grounds of claim. 

AFFIDAVITS, plaintiff’s, filed, within fourteen days after consent to take evidence by 

affidavit, or within time fixed by consent or a judge. 

„ defendant’s, within fourteen days of receiving list of plaintiff’s, or ditto. 

„ by plaintiff in reply, within seven days after such fourteen days, or 

ditto. 

„ notice of cross-examination thereon, within fourteen days after time 

for filing affidavits in reply. 

AMENDMENT of pleadings, without leave 

„ of claim, once before reply. 

„ or if no defence, within four weeks of last appearance. 

„ of counter-claim, &c., once before pleading to reply, or if none, within 

„ twenty-eight days of filing defence. 

„ By leave — 

„ within time named in order, or if none, within fourteen days of order 

,, or as court or judge may allow. 


n 
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APPLICATIONS for leave to amend. , 

generally at any time, or at the trial. * 

where demurrer put in, within ten days of delivery thereof, 
to disallow amendment, within eight days of delivery of amended 
pleading. 

APPEAL, generally within one year of entry of judgment, or by leave of Court of 
Appeal. 

from interlocutory order within twenty- one days, 
from judge at Chambers within eight days. 

from Master at Chambers within four days. ^ 

from refusal of an eo: parte application, ditto, or by leave, 
notice of, from final or interlocutory judgments, must be served fourteen 
days before. 

from order, four days before, 
cross appeal Judgments) eight days before hearing. 

(orders) two days. 

APPEARANCE, within eight days of service of writ, or befoie judgment. 

out of jurisdiction, within the time limited for service, 
by person served with notice, within eight days of service. 

BILL OF SALE, to be registered within seven days of execution in Queen’s 

Bench Division. 
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CERTIFICATE OF CHIEF CLERK, to take opinion of judge on, four days. 

„ „ „ to vary, within eight days of filing. 

„ „ „ mortgagor to redeem within six months from. 

CLAIM, delivered within six weeks of appearance, or by leave. 

COUNTER-CLAIM, put in with defence. 
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COUNTY COURT, removal to, in contract^ by defendant before appearance, by either 

party after issue joined ; in tort, application by defen^nt at any 
time on affidavit that plaintiff is unable to pay costs. 

DEFENCE, within eight days of delivery of statement of claim, or if none required, 
within eight days a*fter appearance. 

„ puis darrein continuance, within eight days after matter arose, and by 
leave. 

DEMURRER to statement of claim, within eight days or by leave. 

„ to defence, within three weeks or by leave. 

„ to reply, within four days or by leave. 

entered for argument, and notice given by either party within ten days 
of delivery. 

DISCONTINUANCE, any time before taking any step after defence put in ; after 

that, by leave. 

DOCUMENTS to be admitted, within forty-eight hours after notice, 

„ order for production obtained any time pending action. 

„ notice to inspect, must be given within two days of service of notice 

to produce, where all documents are set out in affidavit, or within 
four days where not so set out. 

,, production of, within three days of serving such notice. 

EVIDENCE closed, on expiration of time for plaintiff filing affidavits in reply. 

EXECUTION, within six years of judgment, or by leave. 

when change in the parties by death, by leave. •' 
against garnishee in default of appearance or payment into court, by 
leave. 

by Fieri facias or Elegit, immediately after judgment, 
writs of, remain in force for one year, or may be renewed within that 
time for a year. 

INFANTS, motion to appoint guardian ad litem, after time for appearance and on six 
clear days’ notice. 

INQUIRIES, order for, at any time, by leave. 

INTERLOCUTORY ORDERS, for custody of property, any time after plaintiff’s 

right appears from the pleadings, or by affidavit, 
for mandamus, injunction, or receiver, by any party, 
at any time. 

for preservation or inspection of property, or sale of 
perishable property by plaintiff any time after writ 
issued and notice to defendant ; by any other 
party, after appearance and notice to the plaintiff, 
for recovery of property detained by lien or as 
security, any time after right appears by the 
* pleadings or by affidavit, on payment of money 

into court. 

INTERPLEADER, after service of writ of summons, and before delivering defence. 

INTERROGATORIES, once without leave with statement of claim or defence, or at 

any time before close of pleadings, 
or by leave of court or judge at any time, 
application to strike out, within four days after service, 
affidavit in answer, within ten days, or within such time as 
judge may allow. • 

JOINDER OP ISSUE, if reply is, within throe weeks of delivery of last defence. 

„ „ „ if after reply, within four days of previous pleading. 

JUDGMENT in default of appearance, to writ specially indorsed, eight days after 

service. 

when not specially indorsed, but claim is for debt or liquidated demand, 
after eight days from filing affidavit of service, and statement of 
particulars of claim, 
or in default of defence or demurrer. 

summons for leave to enter on specially indorsed writ, returnable not 
less than two clear days after service. 
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JUDGMENT, setting down action on motion for, within one year from right to do 

BO, or by leave. 

motion for, by plaintiff, within ten days of trial 
by defendant, after ten days. 

or by any party immediately after material issues have been determined, 
application to set aside, where leave reserved, within ten days of trial, 
or within time limited by judge, 
if wrongly entered, or finding vrrong, within four days of 
trial, or commencement of next sittings of divisional 
court. 

when party absent at trial, within six days of trial. 

NOTICE OF MOTION, two clear days, except with special leave. 

„ „ „ to appoint guardian ad litem, six clear days. « 

PARTIES, application to add to, or strike out, any time before trial, or at trial. 

„ to discharge or vary an order to carry on action in name of new, within 
twelve days from service of order. 

PAYMENT of debt to stay proceedings, within four days of service of writ. 

„ „ if out of the jurisdiction, within time limited for appear- 

ance. 

„ into court in satisfaction, any time after service of writ and before or 
with statement of defence. 

■ „ acceptance, by plaintiff, within four days where paid in before defence. 

„ „ or before reply, where paid in with defence. 

PETITION, service of, two clear days before hearing. 

REPLY, within three weeks of last defence. 

SUMMONS, writ of, to be served within twelve months from date or six months from 

renewal. 

„ „ endorsed within three days of service. 

SUMMONS at Chambers in Chancery Division, to be served two clear days before 

return. 

„ in Common Law Divisions, day before. 

SECURITY FOR COSTS, to be applied for as soon as faults known and before taking 

fresh step in the action. 


SERVICE OF PLEADINGS, NOTICES, &c., to bo made before G p.m., or oq 

Saturdays, 2 p.m. * 

TAXATION, in Common Law Divisions, notice of, one day. 

TRIAL, notice of, ten days’ full, four days’ short. 

„ „ if none by plaintiff within six weeks of close of pleadings, defendant 

may give, or may move to dismiss. 

„ either party, within four days of notice, may claim to have issues of fact 
tried by jury. • 

„ if not entered by plaintiff, in London cases by next day, defendant m^ 
do 80 within four days. ^ 

TIME computing, if not clear days, exclusive of first and inclusive of last, 
Sunday, Christmas Day, and Good Friday not reckoned in periods of less 
than six days. 

VACATION, LONG, not reckoned in time for filing, amending, or delivering plead- 
ings, unless by leave of court or judge. 

„ „ no pleading to Ifa amended or delivered i]| same without leave. 

WITNESS to have forty-eight hours* notice of time and place of examination and 
cross-examination. 
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APPENDIX. 


MODE OF PBOOEBDING, AND DIBEOTIONS TO BE ATTENDED TO, AT THE 

EXAMINATION. 

Each candidate will (on entering tlie hall) have a number given to him, 
and will take his seat at the end of the table on which such number is 
placed. 

On the first day the candidates will be required to answer questions {a) 
classed under the several heads of — 

1. Preliminary. 

2. Principles of Law and Procedure, in two papers, viz. : — 

(a) In matters usually determined or administered in the 
• Chancery Division of the High Court of Justice ; 

(h) In matters usually determined or administered in the Queen’s 
Bench, Common Pleas, and Exchequer Divisions of the 
High Court of Justice. 

The answers to the preliminary questions^ and to those contained in 
•paper A, are to he brought up at One o'clock. The candidates may then 
retire for an hour. 

At Two o'clock, paper B, will be delivered to the candidates. 

The answers to the questions contained in this paper are to he brought up 
at Five o'clock, 

, On .the second day papers will be delivered to each candidate, con- 
taining questions in — 

• 3. Principles of the Law of Eeal and Personal Property, and the 

Practice of Conveyancing. 

4. The Law and Practice of Bankruptcy. 

5. Criminal Law and Practice — Proceedings before Justices of the 
g , Peace. 

'6. The Law and Practice of the Probate, Divorce, and Admiralty 
Division (5f the High Court of Justice and Ecclesiastical Law 
and Practice. 

The answers to the questions contained in paper No, 3 Principles of 
the Law of Real and Personal Property ") are to he brought up at one 
o'clock. The candidates may then retire for an hour. 

(a) There are nominally fifteen questions in each of the three essential branches, 
and ten in each of the other branches, but they sometimes contain double that number. 
Vide questions at the Trinity Term Examination, 1859. 
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At two o' clock j papers Nos. 4, 5, and 6, will be delivered to tbe candi- 
dates. 

The answers to these papers are to he hwught up at Five o'clock. 

Each candidate is required to answer all the Preliminary^ questions and 
also to answer in three of the other branches of the examination, viz., 
papers (No. 2) A and -B, and paper No. 3 Real Property and Con-- 
veyancing,") The examiners will propose questions in Bankruptcy," in 

Criminal Law and Proceedings before the Magistrates," and on Probate, 
Divorce, Admiralty, and Ecclesiastical Law," in order that candidates 
who have given their attention to these subjects may have the advantage 
of answering such questions, and the correctness of their answers in these 
departments taken into consideration in summing up the merit of their 
general examination. 

The answers under the above-mentioned heads are to be written on one 
side only on separate papers for each head ; and the answers to each paper 
should be written concisely in a plain and legible manner, and signed. 

When the candidate has finished his answers in each paper, he will 
deliver them (tied up), together with his printed copy of the questions, to 
the secretary at the examiners’ table, and he will exchange the ticket 
given on his entrance for another ticket which he is to give to the person 
at the door when he goes away. 

After the examination has begun, no candidate is to leave the hall 
(without permission obtained from the examiners) until he shall have 
delivered in his answers ; and any candidate who leaves the hall without 
permission will not be allowed to return. 

No candidate will be allowed to consult any book during his examina- 
tion, or to communicate with, receive assistance from, or copy from the 
paper of another ; and in case this rule is discover od to be infringed, both 
such persons will be considered not to have passed their examination, (a) 

At the top of the red ink ruled sheets for the answers is printed this , 
recommendation : You are requested to consider every question carefully 
before answering it, and to answer every part of it, and not to answer 
merely in the affirmative or negative, but to state the reason for your 
answer,” 

The examiners require the candidate to answer the question as directly 
as he can ; and after he has thus answered he may illustrate or enlarge 
upon his meaning, but a directly correct answer is all that is required bjs 
the examiners to ensure the full number of marks ; ” {From the Speech of 
Master Templar at the Hilary Term Examination, 1864.) 

The greatest number of marks for any one answer is ten. Therefore, if 
the candidate answers all the fifteen questions he gets 150 marks. If he 
gets seventy-five marks in each of the three indispensable branches he will . 
pass : {From the Speech of Mr. Cookson, at the Meeting ^of the Metropolitan 
and Provincial Law Association, held 1863.) But seventy-five marks is the 
lowest number taken. 

A wrong answer wiU not be considered unfavourably if it displays an 
acquaintance with the subject. But this, of course, will depend upon the 
number of correct answers besides, for the examiners require a majority of 

(a) The foregoing directions are laid down by the examiners, and a printed copy is 
given to each candidate on commencing his examination. 
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I the questions in the three indispensable heads to be answered correctly, or 
seventy-five marks in each of the three indispensable branches. 

Notwithstanding the printed recommendations at the top of the sheets 
for the answers, to answer every part of the question, still, if the candidate 
cannot give a direct answer to every part of the question, it will be better 
to state what he does know on the subject than to leave it entirely 
unanswered. 

The result of the examination is made known to the candidate a few 
days after the second day's examination, by circular. 


Q 
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EULES MADE BY THE INOOEPOEATED LAW SOCIETY FOE 

THE HONOUES EXAMINATION. 


The Eules for the Honours Examination, dated 20th February, 1880, 
shall not be in force after the 31st December, 1881, from and after which 
date the following shall be the Eules for such Honours Examination. 

Terms used in these Eules have (unless inconsistent with the context) 
the same meanings as they have in the regulations made by the Society 
on the 27th November, 1877, as to the Preliminary, Intermediate, and 
Final Examination of persons intending to become solicitors of the 
Supreme Oouiii (hereinafter referred to as the regulations '’). 

1. No honorary distinction (except local prizes already instituted) will 
be awarded by the Society to any candidate in respect only of the Final 
Examination. All honorary distinctions awarded by the Society will— 
with the exception mentioned — be awarded to candidates who pass the 
Honoui’s Examination as hereinafter mentioned. 

2. There shall be held in the hall of the Society, or in such other place 
as the council may from time to time appoint, four voluntary exami- 
nations for honours in each year. The examinations shall take place op 
such days as the council may from time to time appoint. 

3. The examination committee shall, with the assistance (so far as they 
may think proper to resort to the same) of the examiner or examiners to 
be appointed for the purpose by the council, conduct the Honours 
Examinations. 

4. The council may, from time to time, by resolution, appoint such 
competent person or competent persons as they may see fit to be au 
examiner or examiners to assist the committee in the Honours Exami- 
nation, and the council may at pleasure remove any examiner so 
appointed. 

5. There shall be paid to every examiner so appointed, not being a 
member of the committee or of the council, such remuneration as the 
council may from time to time, by resolution, prescribe. 

6. The Honours Examination shall be open to all candidates without 
reference to age^ and shall be on the subjects specified for the Final 
Examinations in the regulations. 

7. Every candidate who is eligible and desirous to compete for honours 
shall, at the time when he gives notice of his desire to be examined at 
any Final Examination, give notice in writing of his desire to be 
examined for honours. Forms of notice can be obtained at the office of 
the Society. 
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8. At each Honours Examination the candidates who, in the opinion 
of the committee, are deserving of honorary distinction will be arranged 
in three classes, and for the purpose of this classihcation the marks 
obtained by each candidate at the Final Examination will be taken into 
consideration, as well as those obtained by him at the Honours 
Examination. 

9. The names of candidates placed in the first class in order 
of merit will be arranged, and every candidate placed in that class 
will, in addition to a class certificate, receive a prize. 

The names of candidates placed in the second and third classes re- 
spectively will be arranged alphabetically, and every candidate placed in 
those classes will receive a class certificate. 

The certificate will be in the following or an equivalent form : — 

Honours Examination, 

By authority of the Council of the Incorporated Law Society of the 

United Kingdom, 

I do hereby certify that at the Honours Examination, held on the 
day of 18 , who served his articles of clerk- 
ship to , was placed in the first [second or third] class. 

President, 

10. The names of all candidates who attain honorary distinction will 
be printed in the Society’s calendar. 

11. At each Honours Examination the following prizes will be awarded, 
unless in the opinion of the committee the standard attained should not 
justify the issue of ^^ny first-class list : — The Clement’s Inn prize (value 
lOZ. 10s.); the Clifford’s Inn prize (value bl, 5s.); and the New Inn 
prize (value 51, 5s.) ; or an additional Society’s prize of like value ; and 
the Daniel Reardon Prize, being one-fourth part of the dividend on 
3333 Z. 6s. 8d. Consolidated Bank Annuities. In addition, the Society will 
give as many prizes (value 51. 5s. each) as are required. The value of 
each prize will be expended by the Society in the purchase of legal, 
historical, or constitutional works, to be selected by the successful 
candidate,, and such works will be bound at the expense of the Society, 
and be stamped with the arms of the Society. 

12. In addition the following prizes will be awarded according to the 
result of the Honours Examinations during the year, namely : — 

The Scott prize, being the dividend on 1265/. Preferential 4^ per cent. 
London, Brighton, and South Coast Railway Company’s Stock (1863). 

The Broderip Gold Medal, to be purchased with the dividend on 
333Z. 6s, "8d. Reduced Annuities. • 

• C. C. DRUCE, 

President, 

July, 1881. 


Q Q 2 
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INDEX 


A. 

ABATEHENT : 

plea in, aboliBhed page 80 

of action 553, 554 

Ability : 

representations, as to 31 

Absence Beyond Seas : 

of creditor, no disability 28 

Abstract op Title : 

preparation of 287, 288, 289 

Gomparingabstractwith deeds 301, 302 
verification of 302 

Acceptance : 

of bill of exchange 33, 34 

Accident : ^ 

by rail 13 

breaking plate glass by 46 

death by 47 

in equity 404 


Accommodation Bill (see Bills 
and Notes 

Account : 

action for 446, 447 

opening* 447 

liberty to surcharge and falsify . . . 447 

indorsement of claim for 446, 449 

partnership 476 

Accumulation : 
of profits of real or personal pro* 
perty 362 

Acknowledgment ; 
to take case out of Statute of 
LimitationB 66 

Acquiescence : 

definition of 412 

Act of God ; 

when performance impossible by 11 

liability of insurers on account 

of 12, 13 

liability of innkeepers 14 


Action : 

by and against infant page 5, 6, 

138, 502 

against husband and wife 7 

on bills of lading 24 

by executors 27 

against carriers 27 

acUo personaliSf Ac 27 

on bills and notes 36, 37 

for specific performance ...39, 436-446 

for use and occupation 41 

for injury to infant 44 

for slider 45 

for fraudulent misrepresentation 45 
against master for servant’s negli- 
gence 46 

personal right of, dies with person 47 

under Lord Campbell’s Act 47 

for assault 48 

against railway company 49 

for damages for bite of dog 49 

for nuisances 49 

where plaintiff abroad 53 

definition of 58 

causes of, at common law 58 

local and transitory 59 

where cause of, arises abroad 59 

no special forms of 60 

of assumpsit 60 

of covenant 60 

arising upon contracts 60 

by mortgagee 61 

of trover 61 

on bond 62 * 

on a deed 62 

of detinue 61, 62 

where cause of, indictable offence 62 

for possession 62 

for seduction 62 

causes of, which do not survive ... 63 

forms of, founded on tort 63 

difference between action of con- 
tract and tort 63 

joinder of too many plaintiffs ... 64 

limitation of actions 64-67 

notice before 67 

how commenced 
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Action — continued. 
agamst seyeral persons for same 


.oause page 70 

on undispnted aooonnt 72 

remoTal of, from distriot registry 76 

joinder of oanses of 83 

effect of tender on 91, 92 

where plaintiff does not go on 

with 92, 93 

oontinnanoe after death of sole 

defendant 93 

where defendant quits his resi- 
dence 93 

summons for particulars 94 

consolidation of actions 94 

affidavit of, no defence 114 

by pauper 123, 124, 141 

by corporation 137 

agamst executors 137, 138 

by married woman 138, 139, 613, 514 
when husband and wife must be 

joined 139 

against husband for wife’s ante- 
nuptial debts 139, 140 

ordinary proceedings in 141, 576 

for recovery of land 144-149, 202 

for illegal distress 153 

in respect of easements 204 

against arbitrator 412 

against trustees 420, 424 

for administration... 425, 449, 450, 548, 

677-8 

for specific delivery of chattels 446 

agamst married woman 513 

by alien 515 

how marked “ short ” 546 

dismissal of 552, 553 

abatement of 553, 554 

revivor of 553, 554 

for foreclosure 577 

Acts of Husbandbt : 

who liable to pay for 43 


Adeuftion : 

of specific legacy 481 

of legacy given as portion 482 

* Administration : 

de home non 138, 382, 457 

when necessary by husband to 

wife 227* 

cum testamento annexe 350 

order in which next of kin entitled 

to 373 

Bnocessive steps in, without suit 384 

action for 425, 448, 548, 577, 578 

protection of creditors by 447 

summons for 448, 458 

Indorsement of writ 448 

cases where advisable to administer 
under judgment 450 


Administration — conti/nued. 


assets page 451 

order of administration of assets 

451, 452 

secured creditors 452 

marshalling of assets 

liability of real estate in 453 

priority of payment 452-454, 462 

Irish judgment 454 

voluntary instruments 454, 455 

two actions for 455 

proof of debts 455 

interest on debts 455 

retainer of debt by executor 463 

effect of issue of writ for 463 


Administrators (see “ Executors 
and Administrators”). 


Admission : 

of defence 122 

of documents 643 

Adverse Possession: 
length required to make title 202 

Advowson : 

cannot be taken under elegit 129 

what is an 207 

how acquired 207 

different kindB of s.207, 208 

alienation of 209 

descent of, to coparceners 209 

presentation to* 208-210 

mortgage of 209 

title to 210, 288 

abstract of title to 288 

Affidavit : 

to support interpleader 54 

what is an 55 

parts of 55 

how entitled 55 

sworn abroad ji 65 

solicitor interested may not take 55 

description of deponent 56 

jurat 66 

before whom sworn 56 

of merits 56 

of increase 56 

erasures, &o., in 56 

how to be drawn 56 

under Ord. XIV. ...» 77, 114 

refusal of witness to make 107 

to be filed with bill of sale 143 

evidence by 538 

requisites as to 544 

in support of motion 544 

Agent {see Principal and A^ent ”). 

Agister of Cattle : 
no ;dght of lien 15 
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Agbeemei^t : 

unstamped page 104 

for a lease 231 

and see ** Contracts.” 


Appeal — contwmed. 

evidence on .page 666 

various steps up to House’ of 
Lords 667 


Aib : 

ngMto 203 

injunction to prevent interference 
with 491 

Alb: 

action for price of 160 

Alienation : 

of lands, growth of 343 

Aliens : 

may hold and dispose of property 284 

actions by 515 

present status of 515, 516 

AlTEEATIONS : 

in wills 347, 348 


ApPEABANCE : 

time for 75, 532 

how entered 75 

false address 76 

notice of 76 

where solicitor fails to enter, after 

undertaking 76 

by partners 76 

motion before 532 

where parties out of jurisdiction 532 

Appobtionment : 

of dividends 188 

under Act of 1870 244 

Appbopbiation op Payments: 

law as to 29 

to statute-barred debts 67 


Amendment : 

of pleadings 636, 537 

Ancient Demesne : 
tenure of 172 

Annuity : 

given indefinitely 360 

when principal may be demanded 

in lieu of 360 

perpetual 360 

sale in consideration oi 439 

priority of, over legacies 453, 454 

apportionment of 458 

recovery of arrears of 684 


Anticipation (see ^^Bestraint against 
Anticipation ”). 


Apology : 

for libel , 109 

Appeal : 

constitution of court of 51 

jurisdiction of court of 61 

from divisional court 112 

from Queen’s Bench 126 

from master to judge 127 

from judge at chambers to court 127 

notice of 126 

time for 127 

difference between error and 127 

from County Court 160, 161 

from Chancery Division 654 

stay of proceedings pending 665 

where court of, divided in opinion 665 

to House of Lords 655 

from chambers 665 

periods for 555 

setting down 556 

notice by respondent ^666 


Abbitbation : 

different modes of submitting a 

question to 155 

under Common Law Procedure 

Act, 1854 155, 166 

application to set aside award ... 157 
grounds for setting aside award... 157 

costs 157 

enforcing award 158 

agreement to refer to, will not be 
enforced 438 

Abbitbatob ; 

action against 412 

Abms : 

of settlor, how taking enforced... 269 
Abbest : 

where debtor about to go abroad 

135, 136 

affidavit in support of application 


for 136 

privilege from 136 

how discharge from, obtained 136 

Assault : 

when right of action for, survives 48 

action for 65 

Assets : 

* what are 386 

difference between legal and equit- 
able 451 

order of administration of 451 

marshalling of 453 

Assignee : 

liability of 240 

Assignment : 

of cJioses m action 16, 17, 445 

of life policy 16 
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ASSIGNHBNT — COnttfllwd. 

of leaseholds by one of several 

ezeoniors pag^ 383 

heads of 383 

of chattel real to owner, and 

another or others 384 

in equity 445, 446 

Assumpsit : 

action of 60 


Attachment : 

nature of writ of 57, 570 

oases where granted 58 

service with view to 58 

rules absolute 58 

notice of 128, 570 

of debts 132 

what necessary before issue of ... 158 
how issued ... 570 


Attestation : 

of wills 345-347 

Attested Copies: 
when purchaser entitled to... 303, 307 

Attobnet-Qenebal : 

when necessary party to action 

492, 529, 530 


Attobnment : 

nature and effect of 245 

meaning of 252 

Awabd : 

taxation of costs under 124 

action to impeach 412 


B. 

Bailments .* 

different kinds of .11, 12 

Banker’s Books : 

evidence respecting 102, 103 

Bank Notes: 

may be taken in execution 129 

Bankrupt: 


when necessary party to action 


526, 527 

Bankruptcy : 

of vendor or purchaser 294 

vesting of bankrupt’s realty 295 

effect of, on power of appointment 295 

Bare Trustee : 

who conveys on death of 305 

Bargain and Sale : 
nature of 321 


Bbnsvicb : 

mortgage of 265 

Bbouest ; 

on condition 457 

and see ** Legacies.” 

Beyond Seas : 

effect of debtor or creditor being 65 


Bill of Lading: 

parties to sue and be sued on 24 

meaning of 26 

Bill of Sale : 

filing 143 

alterations by Act of 1878 143 

affidavit to be filed with 144 

effect of non-registration 144 

registration of settlement as 144 


must set forth true consideration 144 
when mortgage must be registered 

as 247, 248 

effect of grantor retaining goods 248 


Bills and Notes : 

carry interest 29 

definition of bill .... 31 

definition of note.... 32 

definition of 1 O U . 32 

difference between inland and 

foreigfu bills 32 

form of bill 33 

parties to bills and their lia- 
bility 33, 34 

infant not liable on ... . 33 

where no time for pa 3 rment speci- 
fied 33 

discharge of parties 33 « 

oral evidence 33 

acceptance 34 

accommodation bill 34 

presentation for payment 35 

notice of dishonour 35 

days of grace 35 

belonging to married woVnan 36 

payable to husband and wife 36 1 

steps to enforce payment 36 

on demand 36 

where lost 36 

actions on 36 

tender after bill due 37 

renewal 37 

how differ from other simple con- 
tracts 38 

holder for value 38 

evidence to support action on 

may be taken in execution 129 


Base Fee: 

what is a 184 

how converted into fee simple 184 

Bbbr: 

action for price of 169 


Bona Fide Purchaser: 


title of 51 

Bond : 

definition of 2 

death of joint obligor 27 
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Bond— contiwited. 

oarries interest when overdue page 29 


action on lost 62 

in addition to mortgage 252 

, from two persons 889 

from partners 390 

joint and several liability 390 

remedy where lost 405 

excess of principal and interest 

over penalty 455 

for costs 458 

Bonus : 

how trustees to deal with 331 

Borough, Enolish : 
tenure of 172 

Bottomry Bond : 

definition of 25 

Breach of Promise of Marriage : 
actions for, by and against infant 6 

parties may be witnesses 97 

evidence to support action for 97 

costs in action of 121 

Brief : 

preparation of 545 

Building Land; 

sale of, in lots . , 303 


C. 

Canal Company; • 


liability of, as carriers 13 

, Cancellation of Documents ; 

in what cases 485 

Carriers : 

actions against 12, 27 

liability of 12, 13 

Cattle ; 

liability of tarriers for 13 

Causes of Action ; 

joinder of 83 

Chambers ; 

proceedings in 562-566 

Champerty : 

definition of 445 

Chancel ; • 

obligations of lay rector as to ... 208 

Chancery Division ; 


matters specially assigned to 400, 401 
Character ; 

representations as to 31 

Charging Order : 
on stock, &o., of judgment debtor 133 
difference between, and stop order 579 


Charitable XJses: 
gifts to page 460, 461 

Charity ; 

acquisition of land by 284, 285 

law as to gifts to 863 

legacies to 364, 365 

form^f bequest to 365 

proceedings in case of mismanage- 
ment of 530 

Charter-Party ; 

meaning of 26 

Chattels ; 

real 168 

personal 168 

how security effected on, 263 

assignment of, to owner and 
another 384 

Cheque ; 

definition of 32 

crossing 32, 38 

forged indorsement 32 

“ not negotiable ** 32 

presentment for payment 35 

may be taken in execution 129 

Children ; 

custody of 515 

and see “ Infant.** 

Chose in Action ; 

meaning of 15 

action by assignee 16 

assignment of 16, 390, 445, 466 

right of husband to wife’s 7 

what is a 390 

differently considered in law and 

equity 401 

of married women 510, 514 

Church * 

gift of land for building 284 

Cider ; 

action for price of 160 

Clergyman : 

execution against 140 

potice to leave 18 

Codicil ; 

form of attestation to 347 

effect of, on will 349 

Cognovit ; 

difference between, and warrant of 
attorney 


stamping 1^3 

filing 142 
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COlOaBSION : 

to examine witneseea abroad 

page 105, 106, 539 
enforcing attendance of witnesses 
on 106 

CiOHVODATTJlE : 

meaning of 12 

Common : 

rights of 200 

Common Law: 

meaning of 1 

recent statutes relating to 1, 2 

Companies (see “ Joint Stock Com- 


panies ”). 

Compensation : 

under Lands Clauses Act 285 

in ease of specific performance 443, 444 

Concealment : 

of title deeds, &c 298 

by vendor 409 

by purchaser 409 

relief in cases of 409 

CONCUKBENT WRITS : 

when may be issued 70, 73 

Condition : 

to defeat freehold estate 23 

Conditional Limitation : 
difference between, and executory 
devise 192 

Condition Precedent : 
what is 584 

Condition Subsequent: 

when annexed to grant in fee 175 

difference between, and conditional 
limitation 192 

Conditions of Sale ; 

investigation of title before pre- 
paring 277, 281 

chief points in 278, 279, 280 

implied conditions after Dec. Slst, 

1881 278 

of leaseholds 280 

as to title deeds 280 

payment of interest 281 

cannot be varied by parol 281 

Conduct : 

representations as to 31 

Consideration *. 

meaningof ,... 5 

good 5 

valuable 5 

to contract under seal 10 

for guarantee, need not be in 

writing 28, 30 

inadequacy of 306 

meritorious 440 


Consolidation : 

of actions 

of mortgages 257, 258, 471, 472 


Constable : 

action against 68 

Contempt : 

process of 579 

Continoent Bemainders: 

trustees to preserve 

not to fail by reason of forfeiture, 

&c., of preceding estate 307 

Contracts : 

classes of 2, 3 

definition of a simple contract ... 3 

by bond 3 

difference between simple and 

special 3 

executory 3 

action where contract renounced 3, 4 

express 4 

implied 4 

“ privity of contract ’* 4 

rule as to parol evidence 4 

ambiguities 4, 5 

consideration 5, 10 

by infants 5, 6, 502 

ratification 6 

ante-nuptial 6, 7 

post-nuptial 7, 8 

within 4th section of Statute of 

Frauds 9 

to sell oil . h 9 

maxims of construction 10 

how expounded 10 

by masters to close works 11 

on Sunday 11 

to do one of two things 11 

to buy horses 18 

within 17th section of Statute of 

Frauds 18 

to buy unselected goods^ 19 

authority of agents 20-23 

by deed 2St 

by partners 25 

to pay interest 28, 29 

how affected by statute 29 

for delivery of specific goods 28 

actions of 60, 63 

of record 62 

time for bringing action on 

simple 64 

bare denial of 81 

allegation of, where arising from 

letters, &o 82 

for sale 276-282 

what law governs 404 

grounds for sotting aside 408 

to promote marriage 412 

in restraint of marriage 412 

setting aside usurious 413 
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3 — conimued, 

in refitraint of trade page 415, 492 


Bpecifio performance of 436-446 

of lunatioB 507 

CofTTRIBUTION : 

between defendants 63, 130, 131 

as against persons not parties, 78, 

79 628 

between sureties 475 

Conversion : 

where lands taken under “ Lands 

Clauses Act” 286 

equitable doctrine of 403 

“out and out” 403, 404 

what is 421 

effect of 421 

instances of 422 

Conveyance : 

by tenant in tail 186 

persons capable of executing 283, 284 

by personal representative 287 

stamp duty on 313 

by whom and at whose expense 

prepared 315 

by force of Statute of Uses 317 

by force of the common law 317 

common assurances 317 

several parts of 319 

short form of •. 319 

covenants in 320 

to uses to bar dower 320 

extraordinary conveyancesi 322 

obtained by fraud 409, 410 

voluntary 410 

• for payment of debts 419 

Conveyancing Counsel 
functions of 524 

Coparceners ; 

who are 196 

why so called 196 

presentation tS living by 209 

C<H*YHOLDS : 

right to inspect rolls 100 

twenty years' possession without 

admittance 205 

what are 212 

origin of 212 

difference between, and freeholds 213 
different tenures in# lands of a 

manor 213 

heriots 213 

“ copyhold fine arbitrary” 213 

assurances of 214-216 

mortgage of 214 

expenses of surrender and admit- 
tance 214 

“ customary heir ” 215 

descent of 214, 215 

customary freeholds 215 


Copyholds — continued. 
direction to trustees to soil... page 216 


devise of, to three trustees 216 

devise of, by unadmitted devisees 216 
how title of devisee perfected . . . 216 

equitable interests in 216 

wrongful admission 217 

tenure of allotment under In- 

closure Act 217 

timber and minerals 217 

partition of 217 

“ approval ” by lord 217 

leases of 218 

estates tail in 218 

how same barred 218 

services 218 

enfranchisement of 219 

title to enfranchised 291 

fines on admission to 330 

Copyright : 

in enoyclopsedia 391 

Corporation : 

service of writ in case of 73 

actions by 137 

disposition of lands by 284 332 

Costs * 

taxation of 72, 121, 125, 163, 520, 559, 

560, 562 

in the cause 117 

in any event 117 

as between solicitor and client ... 117 
as between party and party 117, 561 

double 117 

right to, how determined 117 

power of High Court as to ...117, 118 

of mortgagees and trustees 118 

security for 118, 531, 557, 558 

where verdict for one joint defen- 
dant 118 

in action for trespass 118,119 

in action of tort 119, 121 

in action of contract 119, 120 

in case of counter-claim 120 

application for 121, 122 

in judgment by default 121 

summons for 121, 122 

higher and lower scale ...121, 122 562 
where defence arising since action 

admitted 122 

of Special jury 122 

where some issues found for each 

party 123, 124 

effect of withdrawing a juror on 124 
liability of executors, &c., as to... 124 

of married woman 124 

of commission to examine wit- 
nesses 124 

of party under award 126, 157 

in action for slander or libel 125 

of preparing for trial 125 
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Costs — conUimed, 

of the day page 125 

of nnoeftifioated solicitor 125 

specimen bill of 126 

in County Court actions 159 

delivery of bill of, before action... 164 

of infant plaintiff 504 

of inquiry in lunacy 506 

recovery of 558 

rules as to 558, 559 

of lunacy proceedings 559 

action for 559 

Counsel : 

effect of notice to. 522 

COUNTBB-CIjAIM : 

what may be set up as a 64, 78 

cross-action unnecessary 78 

costs in case of 120 

rule as to 528 

County Coubts; 

order for trial in 90 

what actions ought to be brought 

in 119, 158 

origin of 158 

concurrent jurisdiction 158 

costs 159 

privilege of attorney 159 

judgment of High Court cannot be 

prosecuted in 159 

execution beyond jurisdiction 159 

where judge of, exceeds authority 160 
removal of action to High Court 160 

appeal 160, 161 

equitable jurisdiction 584 

COUET BABON ; 

what is a .... 161 

COUBT Lbet: 

what is a .. 161 

Covenant : 

not to sue, by a joint creditor ... 27 

breach of, to pay rent 41 

to insure 41, 238 

action of 60, 62, 65 

to resign living 210 

** usual*’ covenants 235, 236 

covenants by lessee 236 

covenants in building lease 236 

waiver of breach of 289 

covenants running with the land 

240, 297 

difference between covenants in a 

mortgage and conveyance 251 

by mortgagees 258 

for production 286, 298, 299 

meaning of 296 

absolute .covenants 296 

qualified covenants 296 


covenants by tenants in common. . . 297 


Covenant — continued. 

by trustees page 297, 383 

by tenants for life 297 

covenants in conveyances 320 

specific performance of *444 

Cbedit : 

repreaentations as to 31 

Cbeditobb : 

fraud upon 37 

may attest wills of debtors 346 

conveyances fraudulent as against 410 
protection afforded to, by equity 

447, 448 

how administration procured by . . . 448 
position of different classes of, in 


administration 451, 452 

secured 452 

priority of 454 

Cbihinals t 

may be witnesses 96 

Cbops : 

who entitled to 276 

see also ''Emblements.” 

Cbown Debt : 

discharge of 301 

Cum Onebe : 

Acts so called 257 


CuBTBBT (see “ Tenancy by the 


Curtesy”). 

Custody of Infants: 

may be given to mother 499 

access by mother ^99 

Customaby Fbeehold : 

nature of 215 

how conveyed 215 

Customaby Heib: 

meaning of 215 

Cy Pbes Docstbinb : * 

meaning of 461 

D. 

Dahaoe Feasant: 
distress for 149, 150, 151 

Damages : 


in action for specific performance 

^ 39, 480 

difference between liquidated and 


unliquidated 59 

difference between penalties and 

liquidated 60 

against defaulting defendant 110 

assessment of, by master 113 

in action for injunction 480 

Damnum Sine Injubia: 

instances of 45| 50 
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OF* 

meaning of pobgo 35 

De Bene Esse : 

examination of witnesses 540 

Debtor : 

disability of 65 

Debts : 

difference between simple contract 

and specialty 3 

of married woman 7 

attachment of 132 

charge for payment of 205, 386 

lands are liable to pay 386 

raising money to pay 457, 458 

Declarations : 

of deceased persons 96 

in lien of oath 99 

De Donib: 

statute of 176, 177 

Deed : 

contracts by ..2, 23 

legaliiy of consideration 10 

interest under, by persons not 

parties 23 

main essentials to validity of 23 

action on 62, 100 

proves itself after thirty years ... 103 

deposit of deeds 247 

difference of constmotion between, 

and will 283 

by whom and at whose ^pense 

prepared 315 

what is a 319* 

•iterations after execution 319 

how avoided 319 

when reading necessary 321 

execution of 322, 324 

two inconsistent clauses in 401 

grounds for setting aside 408, 413 

cancellation of 485 

Defamation : * 

1iy master of servant 45 

Defeasance : 

what is a 322 

Defence .* 

time for delivery of 77, 84 

form of 78 

. limitation of, in action to recover 
land f. 147 

Del Credere Commission : 
meaning of 20 

Delegation : 

what is a 575 

Demandant : 

in common recovery..... 179 

Demise : 


affect of word ** demise in lease 235^ 


Demurrage : 

meaning of <gage 26 

instance of 26 

Demurrer : 

nature and effect of a 88 

instance of 83 

combined with plea 84, 535 

effect of 635 

any party may demur 535 

what must be stated in 535 

setting down 535 

overruling 636 

allowance of 536 

Depositum : 

meaning of 12 

Descent ; 

of copyholds 214, 216 

title by 283 

rules of 374 

alterations in law of, by 3 & 4 

Will. 4, c. 106 374 

traced from last purchaser 375 

examples of 374-379 

of gavelkind lands 376 

Detinue : 

action of 61, 62, 65 

Devise ; 

of copyholds 216 

of property subject to mortgage, 

255-257 

cases where devises do not lapse. , . 351 

application of lapsed devises 352 

to trustees 353 

in fee, form of 364 

without words of limitation 354 

general, what included in 353-355 

to heir-at-law 355 

of land, does not pass tithes 355 

examples of devises 355, 356 

for payment of debts in case of 
surplus 421 

Dilapidations ; 

iiability of tenant as to 43 

what are 386 

Disability : 

of debtor and creditor 65, 66 

Disclaimer : 

of tenure 174 

of estate 174 

by trustee 330, 385, 424 

Discontinuance ; 

of action 

Discovert ; 

order for 102 

rules as to ^..107, 108 

by interrogatories 517 

affidavit of documents 518 
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Disentailing Deed : 
requisites as to page 180, 181, 188 

Distress : 

meaning of 149 

for what usually taken 149 

what may, and what may not, he 

distrained 149, 155 

how made 150 

at what time made 150 

breaking doors 150, 151 

authority to bailiff 151 

“ oattle levant and oouchant ” ... 151 

impounding oattle 151 

fraudulent removal to avoid 151 

of goods of guest 151, 152 

lodgers’ goods 152 

sale 152 

aoceptanoe of security 152 

where property mortgaged 152 

for tithe rentcharge 153 

irregularities in making 153 

remedy for wrongful 153 

Distribution ; 

points relating to statutes of 370 

District Registry; 

writ issued in 69 

appearance in 76 

removal of action from 76 

Distringas : 

writ of 579 

now by affidavit and notice 579 

Divorce Court; 

powers of, over settlements 340 

Documents ; 

production of 

privileged 

form of admission of 

Dog : 

action for bite of ... . 

Domicil : 


what is 462 

Dominant Tenement ; 
meaning of 203 

Dominicum ; 

meaning of 171 

Donatio Mortis Causa ; 

definition of 417 

how resembles and differs from a 

legacy 417 

instances of 417, 418 

Donations ; 

rule as to setting aside 414 

Dower ; 

what is 227 

difference between common law 
and statute 227 


Dower — contvumed, 

how barred pdgB 228-280 

difference between, and jointure . . . 228 

when barred by jointure 228 

of widow of tenant in tail who died " 

without issue 229 

difference between, and fteebench 229 
Act, does not affect copyholds . . . 229 


E. 

Easement : 


definition of 

1 • • • ■ • 

202 

positive and negative 


202 

how acquired 


203 

dominant and servient tenement 

203 

form of grant of 


206 

Education ; 

duty of parent 


6 

Ejectment ; 

action of 


144 

Election : 

what is 


480 

examples of 

.480, 

481 

Elegit : 

what cannot be taken under 


129 

what can be taken under . , . 


131 

how executed 


131 

why writ of, so called 


267 

Emblements ; 

meaning of 


211 

who entitled to 

.211, 

212 

maxim as to 

• • • • • > 

212 

Enfranchisement ; 



of copyholds 


219 

payments on 


330 


Enrolments ; 

statute of 

what deeds require 

Entries *. 

by deceased person 

Equitable Mortgage ; 

form of 247, 460, 461 

meaning of 246, 247 

what required to constitute... 246, 247 

Equity : 

definition of 395 

origin of 395 

distinction between, and law 895 

derivation of principles of 896 

struggle between, and law 396 

fusion of law and 396 

former limits to power of 396, 397 

why separately administered 397 

*how statute law interpreted in ... 397 
peculiar objects of jurisdiction of 398 

^ statutory jurisdiction 898 


.542, 543 

543 

.543, 544 


49 


.321, 327 
326 

^9 
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Dquitt — contmued. 

oommon law powers conferred on 

page 898, 399 


exolnsive jurisdiction of 399 

• conourrent jurisdiction of 399 

auxiliary jurisdiction of 399 

maxims of 401-404 

Equitt OTP Redemption : 

cannot be sold under fi. fa 129 

what is 252 

when barred 252 

when mortgagee entitled to ...... 252 

how execution obtained against ... 551 

Equity to a Settlement.* 

meaning of 510 

how far enforced 510 

proportion usually settled 511 

effect of wife’s misconduct on ... 512 

relaxation of rule as to 512 

Escheat *. 

title by 377 

of bastard’s estates 377 

Escrow .* 

what is an. 322 

Estate by Implication : 
instance of 354 

Estate for. Life : 

general tenure of 186 

estate pur autre vie 186, 187 

special occupancy ^ 187 

more valuable than term 187 

waste 187 

• improvements by tenant for life ... 188 

discharge of incumbrances 188 

Estate in Fee Simple ; 

difference between, and estate tail 173 

what is an 175 

tenant of 175 

what word| will create 175, 176 

three sorts of 176 

» difference between absolute and 

base fee 176 

Estate in Severalty ; 

what is 195 

Estate op Freehold*. 

largest 173 

smallest ^ 173 

what is an 173 

Estate of Inheritance ; 
what is an 173 

Estate Tail ; 

what is an 176 

by force of what statute 176 

Taltarum’s case 177 

how many kinds of 177 

estate in tail general.., 177, 178 


Estate Tail — continued. 

estate in tail special page 177 

estate in tail male 177 

in remainder 177 

in possession 177 

tenant in tail after possibility of 

issue extinct ” 178 

fines and recoveries 179 

Fines and Recoveries Abolition 

Act 179 

how barred ....180, 182 

what estates tail cannot be barred 180 

protector of settlement 182, 183 

base fee 184, 185 

where protector lunatic 185 

where married woman protector 185 
judgment against tenant in tail ... 185 

lease by tenant in tail 185 

discharge of incumbrances by 

tenant in tail 185, 186 

conveyance by tenant in tail 186 

no estate tail in personally, 186, 189 
in copyholds 218 


Estate upon Condition: 


instance of 175 

breach of condition 175 


Estoppel : 

meaning of 11, 313 

how arises 11 

does not prevent impeachment of 
deed for fraud, &c 313 


Evidence : 

to support contract of record 2 

parol, not admitted to vary simple 

contract 4 

divisions of 95 

primary 95 

secondary 95, 96, 102 

hearsay 96 

alterations in law of 96 

in actions for breach of promise of 

marriage 97 

impeaching credit of witness 97 

difference between admissibility 

and credibility of witness 97 

declaration in lieu of oath 97 

in action on bill of exchange... 97, 98 

in action of trover 98 

as to right of way 98 

to solicitor’s biU 98 

letters patent, how proved 99 

probate, how proved 99, 104, 541 

statements in course of business 99 
entries made by deceased persons 99 

of handwriting 99, 104, 541 

parol 99 

in actions on deeds 100 

record, how proved . . . . 100 

notice to produce 101 

notice to inspect and admit. 102 
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IKBBX. 


Evidskce — contimted. 


order for diecoyery page 102 

bankers' books 102 


when deeds and wills prove them* 

selves 103 

attesting witness 103 

nnstamped agreement 104 

of witness about to go abroad 104 

of witness dangerously ill 105 

of witnesses abroad 105, 539 

remedy against witness for non- 


attendance 105 

of witness in custody 106 

to support action for libel 108, 109 

received, where legally inadmis- 
sible Ill 

how taken 638 

cross-examination on affidavits ... 539 

of parties 639 

parol 542 

documentary 542, 543 

time for closing 645 

application to enlarge time for ... 545 

at law and in equity 585 


Ex Nudo Pacto, Ac. (see “ Maxims "). 


Examinebs 

duties of 524 

Exchange : 

under general Inclosure Acts 308 

cross-conveyances 308 

Execution : 

for specific goods 28 

fi. fa 128 

ca.sa 128 

within what period to be sued out 

after judgment 128 

how long writs of, in force 128 

after fi, fa 128 

what cannot be taken in 129 

money, securities, and terms of 

years may be taken in 129 

under rule of court 129 

against joint contractors 130, 131 

sequestration 131 

elegit 131 

shortest time within which execu- 
tion can be issued 131 

right of landlord 131, 132 

escape of debtor from custody ... 132 
beyond jurisdiction of County 
Court 159, 160 


Exbcutob i>e son Tobt 
who is 60 

Executobs and Adhinistbatobs : 

liability of, for costs 124 

judgment against 135 

actions against 138 


Executobs and ADmNiBTBATOB^ 

— conti/imed, 

conveyance of legal estate by page 255 
assignments of leaseholds before 


probate 309 

executors may attest will 346 

assignments of leaseholds by one 

of several 383 

executor de son tort 384 

power of executor over legacy to 

minor 384 

nndisposed-of residue 385 

where only one executor proves 

will 385 

payment under power of attorney 

427, 428 

ne exeat regno against 428 

debt due from executor 428 

payment of trust money into 

court 434, 435 

procedure where will of doubtful 

construction 435 

application by, for opinion of 

judge 435, 436 

refusal to prove will 450 

may issue writ before probate ... 450 

how protection obtained by 450 

liability of 458 

expenses of 458 

wilful default 468 

notices to creditors 468, 469 

payment of debts by 459 

payment of iq^rest by 460 

may pay statute-barred debts 463 

retainer of debt due to 463 

executor cannot sue in formd 
pauperis 531 

Exbcutobt Devise ; 

difference between, and remainder 192 
difference between, and conditional 

limitation 192 

difference between, and , shifting 

use 269 

what is an 361 ' 

instances of 361 

limits as to 361 


F. 

Factob ; 

when may sue and bo sued 23 

s 

Facts : 

allegations of 80, 81, 82 

denial of 81 

are for the jury to decide 110 

False Imprisonment : 

usual defences 45 

action for 45^ 65 

Feofement : 

npt to have tortious operation ... 307 
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Feofs’iient — coniifmed, 

what is a page 817 

why not now necessary 318 

by infant, of ir&'^elkind lands 818 

Fi. Fa. : 

what is a 128 

after ca. sa 129 

de bonis ecclesiasticis 140 

Fines and Becoyeries : 

nature of 179 

Abolition Act 179 

what was a fne 223 


Furniture : 

what necessary to validity of grift 


of 


G. 


Game : 


right to follow 

47 

Garnishee Order : 


meaning of 

132 

illustration of 

133 

Gavelkind : 


tenure of 

171, 172 


Fire : 

covenant to insure against 41 

purchaser should insure against 290 

Fixtures : 

what constitutes 42 

removal of, by tenant 42 

statutes relating to 42 

cannot be taken in execution' 129 

mortgage of 247, 248 

Foreclosure : 

of mortgaged estate 465, 467-469 

action for 577 

Foreigner : 

resident abroad, action against ... 74 

Forfeiture ; 

rule for granting relief against 

^ 238, 479 

of lease, for breach of covenant 

238, 479 


• Fraud : 

upon creditors 37 

when deeds or contracts will be 

set aside for 408 

constructive 408 

with respect to wills 408, 409 

in purchaser 409 

conveyance 4)btained by 409 

against creditors 410 

inadequacy of price 411 

where equity will not relieve 412 

effect of time as a bar 412 

in arbitrator 412 

on marital rights 412 

Fraudulent Intention; 
how alleged in pleading 81 

Fraudulent Misrepresentation ; 
action for 45 

Fraudulent Bemoyal: 
to avoid distress 151 

Freebench : 

meaning of ^ 171 

what is 229 

difference between, and dower ... 229 


General Average ; 
definition of 26 

General Issue : 

effect of pleading 87 

Glebe : 

who entitled to 208 

Goods : 

contracts for sale of 18 

risk, when not selected 19 

Goodwill : 

specific performance of agfreement 

for sale of 439 

of partnership business 478 

covenant by purchaser of 583 

Grant : 

effect of word grant* ^ in con- 
veyances 296 

Guarantee : 

consideration for, need not be in 

writing 28, 30 

nature of 29 

legal incidents of 30 

when writing necessary 30 

to persons not interested 31 

Guardian ; 

appointment of 498, 499 

ad litem 503, 504, 507 

Guest : 

goods of, privileged from distress 151 


H. 

Habeas Corpus: 

ad testificandum 106 

Acts relating to 133 

meaning of 133 

Half Blood : 

position of, in distribution 373 

position of, in case of descent . . . 374 

Handwriting : 

proof of 99, 103 

Hearsay : 

what is 96 


B B 



610 


INDBX. 


Heib: 

pnrohase from expeotant ... page 411 


of the late 456 

Heib Appabent : 

who is 373 

Heibloom : 

meaning of 170 

Heib Pbesumptive : 
who is 373 


Heibship : 

proof of 289, 379 

HeBEDITAMENTS : 

meaning of 168 

what will pass under name of, in a 

deed 168 

corporeal 169 

incorporeal 199 

Hebiot : 

what is a 213 

High Cotjbt of Justice : 

divisions of 51 

jurisdiction of 51 

Highway : 

what is a 161 

in whom vested 161 

how stopped up, &c ..161, 162 

Horse : 

liability of carrier for injury to... 13 

contract to buy 18 

recaption of 50 

HospitaIi : 

bequest of consols to rebuild...... 461 


Husband and Wipe — contiwaed . - 
disposition of separate estate 

page 222-224, 226 
disposition of wife's property 

221, 222 

fines 223 

conveyance of wife’s copyholds . . . 223 
interests which may be passed by 

deed acknowledged 224 

power of disposition given to feme 

sole as such 224 

clause against anticipation 

225, 508, 509 
severance by wife, of joint tenancy 225 
disposition of wife’s reversionary 

interest in personalty 225 

when husband must administer to 

wife’s estate 227 

contracts between, before and after 

marriage 507 

pin money 508 

separate use 508 

decision of questions as to separate 

property 509, 510 

equity to a settlement 510, 511 

legacy to wife 511 

payment out of court to, without 

order 512 

disposition by husband of wife’s 

property 514 

writ on behalf of wife against 
husband 514 


Idiot ; 
lease by 


I. 


233’ 


Hotchpot : 

meaning of 371 

illustrations of 370, 371 

House of Lords: 
how became highest Court of 
Appeal 525 

HuNDBEDOBS : 

hen liable for damages 140 

Husband and Wife: 

liability for wife’s debts 7, 8 

protection order 8 

promissory note payable to 36 

service of writ in case of 69, 70 

evidence of 96, 97 

when must be joined in action ... 139 

ante-nuptial debts 139, 140, 220 

right of husband in respect of 
wife’s estates 220 


lease by husband of wife’s estate 220 
power of husband over wife’s per- 
sonalty t 220-223,225, 226 

mortgage of wife’s leaseholds ... 221 
nature, &o., of separate estate ... 222 


Impeachment of Waste {see “ Waste ”). 
Implication : 

trust by 419 

Implied Trusts {see “ Tjusts ”). 

Imprisonment ; ^ 

of creditor, no disability 28 

for debt 129, 130 

Improved Leasehold Ground Bent : 

what is 309 

how created 309 

Improvement of Land: 

by tenant for life 188 

Inadequacy of Price : 
when sale will be set aside for ... 411 

Incorporeal Hebeditaments : 


what are 199 

appendant 199 

oonveyanoe of 199 

examples of 199 
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iNCuksBANCES t 

discharge of , by tenant in tail page 186 
discharge of, by tenant for 

life 188, 475 

* effect of overlooking notice of 295 

searches for 300, 301 

Indemnity ; 

in case of lost bill or note 36 

as against persons not parties 78, 79 

proviso for 380 

Indbntdee : 

interest may be taken by persons 
not parties to 307 

Indorsement : 

of writs of summons 68, 69, 71 


Infants; 

debts of 5, 6 

contracts by 5, 6, 502 

liability for wife’ s necessaries 8 

cannot be sned on bill 33 

liability of, for torts 44 

action for injury to infant 44 

costs of infant plaintiff 124, 504 

actions by and against... 138, 502, 503 

lease by 233 

contract by, for purchase of land 307 
settlements on marriage of 

• 337, 338, 500 

devolution of trust estate on 430 

protection afforded by court to . . . 498 
course where non-appea*ing defen- 
dant is an infant 498 

appointment of guardian 498, 499 

• depriving father of custody of ... 499 

access to, by mother 499 

how made wards of court 499 

what constitutes a ward of court 499 
petition for leave to marry ward of 

court 500 

settlement of property of ward of 

court ....f 500 

0 marriage of ward of court without 

consent of court 501 

maintenance 501 

purchase of property of, by railway 

company 502 

next friend 503-505, 527 

service of writ on 503 

guardian ad Utem.^ 503 

notice of judgment 504 

effect of judgment on infant 504 

how judgment made binding on . . . 504 
conveyances by, by direction of 
court 505 


Inheritance : 

rules of 374 

alterations in law of, by 3 & 4 

WiU. 4, c. 106 375 

traced from last purchaser ......... 375 


Inheritance — continued , 

examples of page 374-379 

of gavelkind lands 376 

Injunction : 

when and how granted 75 

instances 75 

interim 423 

what is an 486 

different kinds of 486 

interlocutory 486 

common injunctions 486 

how affected by Common Law 

Procedure Act. 1854 487 

cases for interference by 487 

principles upon which court acts 

in granting 487 

ex pa/rte 487-490 

in what cases now granted 488 

mandatory injunction 488 

damages 487, 488 

how obtained 488 

application should be made 

promptly 489 

omission of material oiroumstances 489 

without notice 489 

form of notice of motion for 489 

examples of cases for 490-494 

how put in force 494 

breach of 494 

Innkeepers ; 

liability of 14 

Innocent Persons 

which to suffer .... 46 

Insurable Interest: 

how far necessary 16 

Insurance ; 

of mortgaged premises 260 

who entitled to benefit of 290 

forfeiture for breach of 479 

Intbrcommon : 

moaning of 200 

Interbsse Termini : 

what is an 232 

Interest ; 

any rate of, lawful 28 

common law rule as to 28 

exceptions to rule 29 

allowanoe of, by jury 29 

in respect of goods sold 29 

payment of, takes case out of 

statute 66 

difference between income derived 

from interest and rent... 200 

on mortgage 259 

on legacies 416, 501, 502 

on debts, after judgment for ad- 
ministration 455 

stipulation to increase 456 

on disbursements by solicitor 522 
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nn>EX. 


IKTEBLOOUTOBY PBOCEEDINaS: 


meaning of •page 90 

InTSBPLEADEB : 

meaning of 54 

lies in any action 54 

prooednre upon 54 

affidavit to support 54, 486 

where mortgagor sues for rent ... 55 

by sheriff 55 

nature and effect of 485 

by auctioneer 486 

by carrier 486 

examples of 486 

Intebbogatobies : 

rules as to 107, 108 

grounds of objection to 517 

how‘ objection taken 532 

in action against joint-stock com- 
pany 517 

when may be delivered 533 

process to compel answers to ...... 533 

Intestate : 

meaning of 368 

disadvantages resulting from dying 
intestate 369 

Inventobt : 

executors must make 384 

Investments : 

by trustees 380-382, 426, 427, 431, 432 
I O U: 

definition of 32 

Ibbeottulbitt ; 

application to set aside proceed- 
ings for 91 

difference between, and nullity ... 91 
in making a distress 153 

Issue : 

in case of interpleader 54 

what is an 88 

when cause at 88 

feigned 88 

how joined 81, 82, 538 


J. 

Jettison : 

definition of ^6 

Joint Account: 

declaration of 262 

Joint Ownebs : 

of share in ship 169 

Joint Stock Companies: 
judgments against reg^tered 

officers of 137 

incorporated* by charter or Act ... 571 

memorandum of association 571 

winding-up 571 


f 

Joint Stock Companies — continued . 

special resolution $age 572 

extraordinary resolution 572 

varying articles of association ... 572^ 
acceptance of shares in payment 

for work done , 572 

liability of past members 573, 574 

how order for winding-up obtained 573 

how order proceeded with 573 

voluntary winding-up 573 

liability in respect of shares 573, 574 
secured creditors must assess 

security 573 

reduction of capital 572, 575 

what transfers valid on vnnding- 

up 574 

“promoter’* 575 

inducement to take shares by 

fraud 574, 575 

implied contract to pay calls by 

transferee 575 

novation 575 

delegation 575 


Joint Tenancy : 

who are joint tenants 195 

how, differs from tenancy in com- 
mon 196 

difference between, and tenancy by 

entireties 196 

illustrations of 197, 199 

difference between, and estate in 

co-parcenary 197 

release by one of three joint 

tenants 198 

how severed 198* 

severance of, by married woman. . . 225 
equity leans against 402 

Joint Tenants.* 

who are 195 

presentation to living by 209 

lease by 232 

JoiNTTJBE : 

difference between, and dower . . . 228^ 
when effectual to bar dower 228 


Judgment Debtob: 
what goods of, cannot be taken in 
execution 129 


Judgments : 

judgment where ' writ specially 

mdorsed 71, 74 

interlocutory 74, 113 

by default 95, 113, 116 

difference between judgment and 

verdict Ill 

different kinds of 113 

difSerenoe between interlocutory 

and final 113 

writ of inquiry 113 

where defendant has paid part ... 114 
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J UDCTMENTS — continued * 

when may be entered pcbge 114 

registration of 115, 116 

how enforced 127, 550 

revival of 134, 135 

against registered officers of joint- 

stock companies 137 

of High Court, cannot be prose- 
cuted in County Court 159 

against tenant in tail 185 

release of part of land from 201 

how far lands bound by 265, 266 

at what time judgments operate on 

land in register county 267 

effect of, when registered 301 

in administration action 449, 450 

Irish 454 

notice of 504, 551, 552 

effect of, on infant 504 

how made binding on infant 504 

how far binding 551 

Judges : 

of Court of Appeal 51 

of High Court of Justice 52 

of County Court, exceeding autho- 
rity 160 


Jurat : 

requisites as to. 56 

Jurisdiction : 

of Court of Appeal 51 

of High Court of Justice 52 

of County Courts 158, 159 

of Chancery Division 524 

Jury ; 

view by 107 

withdrawing a juror 110 

Jus Accrebcendi {see “Maxims”). 
Justices : 

action ag^mst 67 


L. 

Land : 

action to recover 65, 144-149 

what passes by conveyance of 169 

what passes by devise of 350 

Landlord and Tenant : 

quarter days . . . . ^ 39 

how yearly tenancy determined ... 39 

notice to quit 39, 40 

lease for a year and so on, from 

year to year 39, 40 

tenant holding over 40 

rent, when due 40 

receipt for rent, how far evidence 

as to previous rent *... 41 

what necessary to support dis- 
tress 


Landlord and Tenant — contimted . 


remedy to recover rent page 41 

lease for seven years 41 

liability of lessee 41 

covenant to insure 41 

rent where premises burnt down 42 
terms after expiration of lease ... 42 

fixtures 42 

when justices may give posses- 
sion 42, 43 

waiver of proviso of re-entry 43 

repairs 43 

dilapidations 43 

acts of husband^ 43 

right of landlord as against execu- 
tion creditor 131, 132 

notice of writ in action to recover 

land 146 

application by landlord for leave 
to defend 146 

Lands Clauses Act : 

compensation under 285 

conveyances under 285 

investment of purchase money . . . 502 

Land Tax ; 

covenant to pay by lessee 236 

redemption of 314 

Latent Ambiguity : 

difference between, and patent ... 4 

Lateral Support: 
right to 203 

Lay Rector: 

obligations and rights of, as to 
chancel 208 

Lease : 

for seven years 41 

rent reserved by 41 

liability of lessee 41, 42, 65 

covenant to insure 41, 238 

by tenant in tail 185 

by copyholder 218 

by husband, of wife’s land ...220, 227 

what is a 231 

by parol 231 

agreement for 231 

from year to year 231, 232, 234 

interesse termini 232 

* by remainderman 232 

by joint tenants 232 

by tenant for life 232, 242 

by infant 233 

by idiots and lunatics 233 

of mortgaged property 233, 234 

notice to quit 234, 235 

outline of 235 

“ usual covenants ” 235, 236 

covenant by lessor 236 

effect of word “ demise ” 235 
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Lease — continued. 


outline of farming lease page 236 

ooYenants in building lease 236 

form of reddendum 236 

exceptions in case of fire 237 

why two clauses for payment of 

rent inserted 237 

by whom prepared 237 

waste by lessee 237 


liability of lessee where premises 


burnt down 238 

repairs 238 

relief against forfeitures 238 

condition of re-entry 238, 239 

waiver of breach of covenant 239 

licence to break a covenant 239 

“ privity of contract ** 239 

“ privity of estate ” 239 

liability of assignee 240 

difference between liability of 
lessee and assignee 240 


protection of executors against 


covenants 240 

liability of sub-lessee 240 

proviso for re-entry 241 


covenants running with the land 241 


of settled estates 


241 


provisions for remedying defects 

in leases under powers 243 

form of habendum of, for lives . . . 243 

surrender and renewal 243, 244 

parties to assign, when specifically 
bequeathed 308 


Leaseholds : 

specific performance of contract to 


buy 441 

are within Mortmain Act 460 


Lease and Belease : 
conveyance by 


321 


Legacies : 

to attesting witnesses 346 

to children of attesting witnesses 346 

lapse of 351-353, 360 

vested 358 

contingent 358 

genersd 358, 416 

specific 358,359, 416 

accumulative 359 

substitutional 3^9 

demonstrative 359 

to minors may be paid into bank 385 

raising money for 385, 457, 458 

when suit lay for, at common law 415 
why legatee entitled to sue execu- 
tor 415 

interest on 416 

charge on real and personal 

estate 416 

left for particular purposes which 
cannot be effected... 416 


Legacies — continued. 
effect of Statute of Limitations on 417 

construction of page 417 

abatement of 457 

when charged on residue 457' 

Legacy Butt ; 

when payable 463, 464 

Legal and Equitable Estates: 
what are 173 

Legatee : 

how administration procured by. . . 448 
Letters : 

agreement by 443 

injunction to prevent publication 
of 490 


Letters Patent ; 

how proved 99 

Lex Domicilii : 

governs succession to personalty 462 

Lex Loci Contractus : 
governs contracts 59, 404 

Lex Loci Actus : 

supports form of will of personalty 366 


Lex Loci Bet Sitje: 

governs devolution of realty 462 

% 

Lex Non Scripta ; 

meaning of 1 

Lex Scripta:* 

meaning of 1 


Libel ; 

difference between, and slander ... 44 

publication of 44 

action for 65, 109, 125 

apology 109 


Lien : 

of innkeepers 14 

what is a ?. 15 

different kinds of 15, 

livery-stable keeper has none 15 

continues as against Statute of 

Limitations 67 

of solicitors 163, 521 

for unpaid purchase money 424 

Life Assurance ; 

insurable interest.^ 16 

life policy not a contract of in- 
demnity 16 

assignment of life policy 16 

cash bonus, how trustees to deal 
with 331 


Life Policy: 

moj^gage of ..248-250,466, 467 

assignment of 16, 322, 323 

under Married Women^s Property 
. Act 681 
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Liaflr : 

right to 203, 204, 491 

Limitation ; 

^ proper words of, to create estates 174 

Limitation of Actions : 

simple contract debt 64 

disability 65 

action for assault 65 

action for slander 65 

action for false imprisonment. . . • . . 65 

action for libel 65 

action for detinue 65 

where debtor abroad 65, 66 

where creditor abroad 66 

action on covenant 65 

join contractors ..65, 66 

when statute begins to run 66 

payment of interest 66 

payment of principal 66 

acknowledgment to take case out 

of statute 66 

issue and renewal of writ 67 

lien continues 67 

appropriation to statute-barred 

debt 67 

in respect of real property ... 204, 287 

Liveet of Seisin: 

what was 317 

different *kinds of 317 

Locatum : 

meaning of ^ 12 


Lodgers : 

liability of goods of, under distress 152 


Lodgings : 

notice to quit 39 

Long Vacation : 

when time of, not reckoned 585 

Lunatic : 

service o^writ in case of 75 

when protector of settlement 185 

lease by 233 

conveyance of estate of 304 

provision where trustee becomes 430 
jurisdiction of Lord Chancellor as 

to 505 

appointment of committee 506 

commission of iimuiry 506 

dispensing withiury 506 

sale of estate of 506, 507 

actions by and against 507 

contracts of 507 

M. 

MaOHINERY : 

mortgage of f ... 248 

Maintenance : 

of child by parent 6 


Maintenance — contvmed , 

definition of page 445 

in case of administration 457 

order for 501 

application of income for 501 

Malice : 

how alleged in pleadings 81 

MANDATUM : 

meaning of 12 

Mandamus : 

when and how granted 75 

Marital Eights ; 

fraud on ; 412 

Market Overt: 

sale in 50, 51 

Marriage : 

contracts in restraint of 412 

Married Women*. 

debts of 7, 8 

promissory notes of 36 

costs of 124 

actions by 139, 513, 514 

contracts by 139 

when protector of settlement 185 

how affected by Married Women^s 

Property Acts 220 

disposition of separate estate by 

222-225, 508, 509 

where appointed executrix 226 

wills of 344,345, 510 

pin money 508 

separate use 508 , 509 

restraint on anticipation 225, 508, 509 
liability of separate property for 

contracts 509 

legacies to' 511 

payment out of court to 512 

actions against 513 

next friend of 515 

taking consent of, under Settled 
Estates Act 569 


Marshalling of Securities {see 
“ Assets ”). 


Marshalling of Securities *. 
meaning of 465, 478 


^STBR AND Servant : 

liability of master where servant 


buys on tick 17 

death of either 17 

notice to leave 17 

discharge of servant 18 

defamation of servant 45 

liability of master for negHgenoe of 
servant 46 

Masters : 

power of the 53 
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Maxims : 

ex nudo pactOf fc page 5 

ex turpi Camay 5 

for oonstmotion of oontraots 10 

omnie raiihahitio, 10 

caveat emptor .19, 445 

actio personalis f 26, 47, 63 

dehitwm et contractus^ ^c 59 

volenti non jit injuria 62 

** an Englishman's house,” &c. ... 150 

cvjus est solvmy 169 

id certum est, 170 

verha fortius, 170 

jus accrescendi, 169, 170, 402 

a^tus Dei, 212 

nemo est hires, 373 

possessio fratris, 374 

seisina fadt stipitem 374 

of equity 401-404 

ignoromtia legis, 405 

ignora/ntia facU, 406 

in pari delicto, ^c 412 

“ equity never wants a trustee ” 425 

delegatus non potest delegare 425 

once a mortgage always a mort- 
gage ” 464 

Mercantile Law Amendment 
Act ; 

alterations made by 28 

Meboer : 

requisites to produce 195 

estate tail does not merge 195 

of tithe rentcharge 209 

Mesne Profits: 

action for 149 

Minerals : 

pass by conveyance of land 169 

in copyholds 217 

exception of, out of conveyances 
by trustees 331 

Mines : 

on glebe lands 387 

Mistae:e : 

definition of 405 

of matter of law 405 

in fact 406 

in deeds 407 

Modus : 

what is a 206 

Moral Obligation 
insufficiency of 10 

Mortgage : 

by tenant in tail 184 

of life interest in settlement funds 189 

of advowson 209 

of copyholds.*: 214 

what is a 245 


Mortgage — continued, • 

vivum vadium page 245 

mortuum vadium 245, 246 

difference between, in fee and for 

term 246* 

how created 246 

equitable 246, 247, 465, 466 

by deposit 247 

of manufactory and machinery . . . 247 

when, must be registered as a bill 
of sale 248 


of copyholds and life policies 248, 249 
of life interest in settled realty 


with life policy 249 

of leaseholds 249, 262 

power of sale 249, 259, 260, 474 

of life interest in consols, and life 

policy 250 

joint account clause 251, 466 

of trust property 251 

proviso for redemption 251 

covenants for title 251 

bond in addition to 252 

attornment clause 252 

equity of redemption 252-254 


death of mortgagor intestate with- 


out heirs 252 

tacking 252-254, 472 

notice on taking second mortgage 253 

disadvantages of 254, 427 

death of mortgagee intestate 254 

outline of transfer of 255 

reconveyance Jby executors ...255, 256 
devise and bequest of mortgaged 

property 255-257 

reconveyance by indorsement 256 

consolidation 257, 258, 471, 472 

purchase of mortgage debt for a 


less sum 258 

surplus after sale 258 


effect of cancelling, &c., mortgage 259 


amount of interest 259 

procuration money P. 259 

remedy after sale 261 

usual covenants and powers 261 

ordinary form of 261 

habendum in mortgage of lease- 
holds 261, 262 

outline of, by married woman 262 

of chattels 263 

sale where no expr^s power 263 

paying off mortgage money 264 

proceedings to compel execution of 265 
of benefice 265 


estates in, when pass under general 


devise 358 

of reversionary interest 294 

stamp duty on 313 

by whom and at whose expense 
prepared 315 
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MoftTOAGE — continued. 

to truBtees jpage 383 

“ once a mortgage always a mort- 
gage” 464 

redemption 465, 469 

foreolosnre 465, 467-469 

marshallmg of seourities 465, 478 

interest 465 

of life policy 466, 467 

where deeds not obtained 467 

production of mortgage deed 469 

to two as joint tenants 474 

Moetgagk)b and Mobtoageb : 

interpleader by tenant 55 

remedies of mortgagee 61, 264 

right of mortgagee to costs... 11 7, 118 
action by mortgagee to recover 

land 145, 146 

action by mortgagor alone ...148, 264 

presentation to living 210 

lease of mortgaged estate ...233, 234 
statutory powers of mortgagee 

259, 260 

power of sale 249, 259, 474 

sale where no express power 263 

sale by mortgagee on condition of 

liberty to rescind 263 

rights and duties of mortgagee in 

possession 470, 473 

accounts! 470, 471 

receiver 471 

consolidation of mortgagees, 257, 258, 

• 471, 472 

tacking 252-254, 472 

sale after foreclosure ...259, 260, 473 
power of sale 249, 259, 260, 474 


Moetmain : 

what is 363 

law as to 363 

original statutes of 364 

Moetuum Vadium ; 
meaning df 245, 246 

Motion : 

how evidence taken on 538 

notice of 549 

form of notice 589 

orders made on 549 

difference between, and petition... 576 

Museum : 

limit of land wlfTch may be given 
for 364 


N. 

NeOESSAEIEB : 

what are 5, 6 

liability of infant for 5 

liability of husband for wife’s.. T 7, 8 

Exeat Eegno : 

writs of 428,. 495 


Negligence : 

of carriers pagfS 12, IS 

of innkeepers 14 

liability of master for negligence 

of servant 46 

of railway company 49 

contributory 49 

of soHcitor 162 


Neootiablb Insteument {see 
“ Bills and Notes,” and 

“ Cheques ”). 


Neighboueing Ownees: 
right to lateral support .... 203 

New Assignment : 
not now necessary .80, 88 

New Tetal: 

where evidence received not legally 

admissible Ill 

ruling as to stamp Ill 

when usually granted Ill, 112 

when application for, to be made 112 
appeal from Divisional Court 112 

Newspaper : 

privileges of, as to libel 109 

Next Friend: 

of infant 44, 503, 504, 527 

liability of, for costs 124 

of married woman 515 

Next of Kin : 

how administration procured by , . . 448 
meaning of 456 

Nisi Prius : 

meaning of 109 

Non Compos Mentis : 
application of term 506 

Non-joinder ; 

of plaintiffs 85, 86 

Nonsuit : 

effect of Ill 

Not Guilty : 

plea of 87 

Not Guilty by Statute : 

can be still pleaded 80, 87 

• examples of 80 

Notice : 

to claim interest 29 

of dishonour 35 

to quit 39, 40, 234, 235 

before action 67 

of appearance 76 

how alleged in pleadings 81, 82 

of trial f. 89, 545 

of countermand 89 


after delay of pleadings for a year 92 
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Kotiob — conimwd, 

to prodnoe page 101 

to inspect and admit 101, 102 

to tax costs 125 

of appeal 126 

registration of second mortgage is 

not 253 

on taking second mortgage 253 

of trust 295 

of lease, is notice of contents 307 

constructive 414, 423 

witness to deed has no notice of 


contents 414 

of assignment of trust fund 427 

of equitable mortgage 466 


form of notice of motion for in- 


junction 489 

of judgment 504, 551, 552 

to solicitor or agent 522 

of motion 549 


Novation : 

what is a 575 

Nuisance ; 

instances of 49 

injunction to restrain 492, 493 

Nullity : 

difference between, and irregu- 
larity 91 

Nul Teel Eecord: 

plea of 100 


O. 


Oath : 

declaration in lieu of 


97, 99 


Officers : 

actions against public 67 

Offices : 

wbat class of property 199 

Orders ; 

service of 57 

on summons 57 

how enforced 57 

of course, how drawn up 549 

of judge, how enforced... 130, 550, 551 

Other : 

meaning of, in will 428 


P. 


Particulars : 

in action of trespass page 94 

Particular Average ; 
definition of 26 • 

Particular Estate: 
meaning of 190 

Parties : 

joinder of plaintiffs 64 

non-joinder of plaintiffs 85, 86 

procedure where defendant added 86 

death of 95, 115 

may be witnesses 96, 97 

death of 115 

bankruptcy of 110 

misjoinder of 110 

to actions 525 

defect of 547 

Partition ; 

various methods of 199 

deed of 321 

action for 484 

Chancery Division has exclusive 

jurisdiction as to 483 

County Court jurisdiction 483 

sale in lieu of 484 

Partners ; 

one cannot sue another 24 

liability inter se 25 

service of writ in case of 69 

appearance iik‘ case of 76 

remedy of creditor of, against ... 131 

Partnership : 

what constitutes a 24 

Act 24 

disputes, how settled 24 

real estate bought for purposes of 169 

outline of deed of 323 

specific performance of agreement 

for 439 

remedy for breach of articles 476 

account 476 

decree for dissolution 476 

dissolution in ordinary cases 477, 478 

prevention of dissolution 477 

lunacy of partner 477 

winding-up 477 

at will 477 

what vests in persdnal representa- 
tives of deceased partner ...... 477 


Parent and Child : 

liability of parent for child 6 

Pars : 

limit of land which may be given 
for 364 


Patent ; 

infringement of 492 

and see “ Letters Patent.” 

Patent Ambiguity : 
difference between, and latent ... 4 


Parol Evidence : 
rule as to 


Paupers : 

actions by 


99, 100 


123, 124, 141, 531 
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PATkASTBB-GENBBAL : 

Ilow authorised to transfer stock 
or pay money page 681 

• Payment ; 

into court 87, 91, 92, 580 

out of eourt 181, 580 

Pedigree : 

examples of 368, 369 

Penalties : 

rule for granting relief against ... 479 


Per Capita: 

meaning of 373 

Pee Quod Servitium Amisit ; 
meaning of 62 

Peepettjation of Testimony : 

proceedings relating to 519, 520 

Perpetuities : 

law of, as affecting several estates 

tail 177 

rule against 329, 362 

Perry; 

actions for price of 160 

Personal Property : 

what is 168 

devolntidh of 168, 170 

when considered as real 169 

cannot be entailed 186 

Personam, In : * 

what are proceedings 566 

Per Stirpes ; 

meaning of 373 

Petition : 

under Trustee Acts 407 

when matters may be commenced 

by 528 

to sue as «. pauper 531 

how evidence taken on 538 

• orders made on 549 

difference between, and motion ... 576 
statement at foot of 580 

PlGNORI AcCEPTUM; 

meaning of 12 

Pigs ; 

liability of carriage for 13 

Pin Money: 

what is 335 

Pleadings : 

service of 57, 77-79 

what are 77 

form of 78 

counter ’Claim 78 

contents of 79 

when to be printed • 79 


Pleadings — conti/rmed. 

pleas in abatement page 80 

new assignment 80 

“ not guilty by statute ” 80, 87 

allegations of fact 80-82 

facts must be pleaded 81 

denial of facts 81-86 

joining issue 81 

bare denial of contract 81 

contents of documents 81 

allegations of malice, &c 81 

allegations of notice, &c 81 

contract arising from letters, con- 
versations, &o 81 

filing ; 82 

names of 82 

statement of claim 82 

difference between pleading and 

demurring 83 

demurrer 83 

signature of counsel 84 

defective 85 

difference between plea in abate- 
ment, and plea in bar 84 

defence 84, 86-88 

time for 84, 85 

usual defences 85 

scandalous, &c 85 

confession of defence 86 

payment into court 87 

not guilty 87 

discontinuance and withdrawal ... 88 

issues 88 

feigned issue 88 

special case 88 

amendment of 536, 537 


Plene Administravit : 


meaning of defence of 135, 138 

Points of Law; 

reserved by judge 119 

Porter ; 

actions for price of 169 

Portions ; 

to arise out of lands 352 


Possession : 

given by justices 43 

action to recover 62 

, writ of 148 

Power of Appointment; 

fraud on 341 

execution of 342, 496 

Power of Attorney: 

deed executed under 295, 306, 322 

what is 309 

how put an end to 309 

trustees cannot usually give 382 


payment under, by trustee, &o. 

427, 428 
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Power of Sale: 
when shonld he aet out in ab- 
stract 288 

see also Mortgage.” 

Powers : 

provisions for remedying defects in 

leases under 243 

appendant 272 

in gross 272 

of appointment 272-274 

extinguishment of 274, 275 

of leasing 276 

relief in case of defective execu- 
tion of 406 

relief in case of non-execution of . . . 406 

to appoint new trustees 406, 407 


Probate Doty : 

what is ^age 351 

not payable on property in a 

foreign country 351 

when payable 468< 

Procuration Monet: 
on mortgage ; 259 

Production of Deeds: 


when purchaser may not require ... 278 
and see ” Vendor and Pur- 
chaser.’* 

Pbofebt and Otbb: 


no longer necessary 62 

Prohibition : 

writ of 160 


Pebscription ; 

conditions of enjoyment necessaiy 

to establish 204, 205 

see also “Limitation of Ac- 
tions.” 

Presentation to Living : 

next presentation 207, 209, 210 

right to, vests in administrator on 
intestacy 210 

Primogeniture ; 

law of 373 

Principal and Agent : 
execution of contracts by agent... 20 
revocation of agent’s authority... 21 
sale by agent after authority 

revoked 21 

authority to three persons exer- 
cised by one 21 

liability of principal for contracts 

of sub-agent 22 

determination of agent’ s authority 22 

who should sue 22 

liability of agent 23 

purchase by agent 292, 410 

notice to agent 522 

Principal and Surety; 
surety entitled to securities, &c., 

on payment of debt 28, 31 

discharge of surety 30 

contribution between sureties 31 

Privilegb from Distress, &c. {see 
** Distress ” and “ Execution ”). 

Privileged Communication : 


meaning of IO9 

Privity of Contract ; 
meaning of 4^ 239 

Privity of Estate : 

what is 239 

Probate : 

how proved 99 

bow far evidence 104 


Promissory Notes {see “ Bills and 
Notes ”). 

Property Tax : 
effect of covenant to pay by 


lessee 236 

Protection Order : 
by whom and when granted 8 

Protector of the Settlement ; 

who is 171, 182, 183 

illustrations of 183-185 

Public Policy; 

contracts against 11 

Publication : 

of libel 44 

of slander 45 

Puffer : 

illegal 282 1 

Purchase : 

title by 283 

Purchase Money : 


application of 293, 294, 309, 381, 425 


Purchaser {see “ Vendor and Pur- 
chaser ”). 

Purchaser without Notice ; o 

title of 51, 403 

Q. 

Quantum Meruit : 

damages under 83 

Quarter Days : 

what are the 39 

Quia Emptobes; 

statute of 176, 218 

B. 

Bailway Company*. 

lial^ility of, as carriers 12, 13 

. . ■ * • . ^ _ * 


no action against for damage 
caused by vibration or smoke 
< 49 , 50 
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BiLTmOATlON : 

by infant ^page 6 

EbaIi Pbopbbtt : 

• what is 168 

descent of 168, 170 

bought for partnership pnrposea 

169, 323 

when considered as personal 169, 170 


Eboaption : 

of horse... 50 

Ebcbipts : 

of trustees 381 

Ebcbtvbb : 

when and how appointed 75 

cannot bid at sale 426 

ordinary oases in which appointed 495 

office and duty of 496, 497 

at instance of second mortgagee 496 

security 496 

who cannot bo 496 

application for 496, 497 

powers of 497 

summons for direction of court ... 497 

superseded by judgment 497 

liability of, for loss by banker ... 497 

Ebcitals : 

in deeds ^^«renty years old 286 

EbCONVETANCB : 

should be indorsed ..^ 256 

by whom and at whose expense 
prepared ; 315 

Ebcovbrt OB Land : 
action for 144-149 

EeCTIPICATION : 

of deeds 407 

of settlements 407, 408 


Eectob : • 

difference between, and vicar 209 

Ebctoby ; 

difference between, and vicarage 209 


EeDBMPTION : 

of mortgaged estate 465, 469 

Ee-Entbt : 

power of A*. 41 

waiver of right of 43 

condition for 238, 239 

EiBBBBEB s 

enforcing attendance of witnesses 

before 106 

questions referred to 548 

powers of 548 

EbOISTBABS : 

duties of 524 


EBaiSTBATION : 

of judgments page 

of bill of sale 143, 144 

of second mortgrage, is not notice 253 

of deeds and wills 324-327, 415 

Eboistby Acts : 

object of 415 

Eeultions : 

meaning of 456 

Eelease : 

of defendant by one plaintiff 86 

to one joint debtor 86 

to trustees 315 

Belief : 

as against persons not parties 78, 79 
as against forfeiture of leases ... 238 


Bem, In : 

what are proceedings 566 

Bemaindbb : 

estate in 190 

difference between, and reversion 

190-192 

vested 190 

cross-remainders 190 

contingent 191-194 

difference between, and executory 

devise 192 

illustrations of 193, 194 

Bemaindebman : 

lease by 232 

Bemanet : 

practice as to 89 

Bbnewal : 

of bill of exchange 37 

of writ of summons 70-72 

of lease 244 

Bent : 

when due 40 

double 40 

effect of receipt for 40 

distress for 41 

difference between income derived 

from, and interest 200 

difference between, andrentcharge 202 
• action to recover 202 

Bbntchabgb : 

what is a, and how created 201 

release of part of lands subject 

to 201, 583 

grant of, in fee 201 

difference between, and rent 202 

in lieu of tithes 207 

Bent Seok 

what is a 201 
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BepAIBS : 

liability of landlord and tenant as 


to ^age 43 

Eeplevin ; 

action of 153, 154 

nature of 154 

by whom granted 154 

removal of, into High Court 155 

Eeplt : 

form of 78 

EePBBSENTATION : 

as to character, &o 31 

Bepbesbntative Capacity : 

how questioned 78 

Eequisitions on Title: 
examples of 289 

Eesidub : 

bequest of, to relations 360 

undisposed of 385, 460 

Eestbaint against Anticipation ; 
effect of 225, 508, 509 

EevEBSION : 

estate in 190, 192 

difference between, and remainder 

190, 192 

conveyance of, by lease and re- 
lease 194 

Eevebsionart Interest : 
sale of wife’s, by husband ...223-226 
disposal of, by married woman ... 225 

sale or mortgage of 294 

purchases of 295, 412 

Eevtval : 

of will 348 

EeVOCATION ; 

of will 348, 349 

Eight op Way: 

evidence to support pleas of..., 98 

Eifabian Owners : 
rights of 206 

Eule : 

service of 57 

S. 

Sale : 

of goods by innkeeper 14 

in market overt 50, 51 

of building land in lots 303 

under order of court 566-570 

Sale by Auction : 

conditions of , 278-281 

preparation for 280, 281 

agpreement on 281 


Sale by Auction — continued. 


how Statute of Frauds complied 

with at :page 282 

retraction of bidding 282 

employing bidder 282 

SaTISPACTION : 

what is 482 

instances of 482, 483 

admission of extrinsic evidence in 
cases of 483 

School : 

gift of land to buUd 285, 364 

Scire Facias : 

writ of 128 

Seamen : 

wills of 348 

Searches : 

for incumbrances 300, 301 

Seashore : 

right to 206 

Securities : 

marshalling of 453, 478 

sureties entitled to, on paying 
the debt 475 

Security fob Costs : 

when will be ordered 118, 120 

application for 118, 120 

to whom bond given 558 

Seduction : 

action for 62 

Seised as in Fee: 

meaning of 171 

Separate Estate : 

nature and incidents of 222 

and see “Husband and Wife” 
and “ Married Women.” 

Sequestration : 

what is a 131 


Servant {see “ Master and Servant”). 
Service : 

of writ of summons ... 69, 70, 71, 73, 

74, 75 

Servient Tenement : 

meaning of 203 

• 

Set Off : 

meaning of 63 

how far allowed 63, 64, 78 

Settled Estates : 

leases of 241 

Act, 1877 241, 330 

Settlements : 

registration of, as bills of sale ... 144 
stamp duty on 313, 314 
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Settlements — continued . 

by whom, and at whose expense 


prepared jpo-fife 315 

voluntary 327-329, 410 

when may be set aside 328, 329 

uses in strict settlement 329 

to what extent property may be 

settled 329 

statutory powers of trustees of . . . 331 

outlines of 332-336, 338 

pin money 335 

hahenduvn with limitations to 

females 337 

powers usually given to trustees ... 337 

purchase by trustees 337 

mortgage by trustees 337 

by infants 337, 338, 500 

power of Divorce Court over 340 

appointment of new trustees 340, 341 

how property vested in new trus- 
tees 341 

rectification of 407 

Sheep : 

liability of carriers for 13 

Shelley’s Case ; 

rule in ...192, 193 

Shebief : 

interpleader by 55 

Ships : • 

contracts by masters of 21 

transfer of • 26 

rights of mortgagees 263 

Simony : 

law of 211 

Six Cabpentebs Case: 
decision in 44 

Slandeb : 

difference between, and libel 44 

what words actionable 45 

what is necessary to prove 45 

action for 65 

costs in action for 125 

SOLDIEBS : 

wills of 348 

SOLICITOBS : 

evidence to support bills of 98 

costs of unoertmoated 125 

when liable to attachment 162 

undertaking to appear 162 

entitled to money out of pocket... 162 

negligence of 162 

change of 162 

enforcing special agreement 163 

lien of 1^, 521 

taxation of bills of 164, 520, 522 

delivery of signed bills 164 


Solicitous — continued . 

communications between solicitor 


and client page 164 

transactions between solicitor and 

client 414, 520 

specific performance of agreement 

to sell business of 441 

charges of, as trustees 520 

charge for costs 521 

interest on disbursements 522 

authority to prosecute or defend ... 522 

compelling discovery from 522 

effect of notice to 522 

SoVEBBiaN : 

action by 527 

Special Case*. 

what is a 88 

preparation of 89 

when matters may be commenced 
by 552 

Special Juby: 

costs of 122 

Special Occupancy 
what is 187 

Specialty Debts : 
priority of 8, 28 

Specific Deliveby: 
of chattels 446 


Specific Pebfobmance : 

damages in action for 39 

of parol contract within the Statute 

of Frauds 276, 436, 437 

difference between law and equity 

as to 436 

requisites to obtain 436 

defences in action for, by vendor 

against purchaser 437 

consideration 437 

part performance 437 

of agreement with penalty 438 

of s^e under decree 438 

of agreement to refer 438 

of an award 438, 439 

of agreement to enter into partner- 
ship 439 

of agreement to sell goodwill 439 

of agreement to buy at a price to 

be fixed by arbitration 439 

, * where consideration is an annuity 439 

where title doubtful 439 

action for, should be brought in 

Chancery Division 440 

voluntary contract 440 

where legal estate outstanding . . . 441 

of contract to sell leaseholds 441 

of contract to sell solicitor’s busi- 
ness ^ 441 

outline of action for 442 

where only question title to land 442 
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Specific Performance — continued, 
up to what time good title may be 

shown 442 

where good title cannot be made 442 

compensation 443 

tender for stock 444 

of oovmiant to invest and settle... 444 
caveat emptor 445 

Sportino : 

right of, what class of property 199 


Stoppage in Transitit: 

meaning of ' page 25 

how exercised 25 

instance of 25 

SUBPCBNA : 

how many witnesses may be in- 
cluded in 196 

ad test 196 

duces tecum 196 

service of 540, 582 


Stamp Duty : 

on deeds 313 

where doubtful 314 

omission to state facts 314 

stamping after execution 315 

Statement op Claim: 

time for delivery of 77, 82 

form of 78 

contents of 79 


when filed and when delivered ... 82 

Statement of Defence {see 

“Pleadings’’)* 

Statute ; 

effect of repeal of repealing Act 2 
Statute Law : 

meaning of ^ 

Statute of Frauds : 

contracts within sect. 4 9 

contracts within sect. 17 18 

appointment of agent under 21 

does not apply to sale by order of 
court 567 


Statute op Limitations : 

where one of several contractors 

abroad 

part payment by one of several 

contractors 

where promissory note payable on 

demand 

effect of, on legacy 

trustee cannot plead, as against 

cestui que trust 

does not apply to express trust . . . 
and see “ Limitation of Actions. 


28 

28 

36 

417 

427 

463 


Statutes ; 

(for lists of, see end of each divi- 
sion.) 

Statutes of Distribution : 
examples in illustration of ...379-372 


Stock : 

charging order upon 133 

Stop Order ; 

what is a 423 

effect of 578 

how obtained 579 


difference between, and charging 
order 


Succession Duty: 

Act, when passed 319 

what is a succession 310 

how assessed 310, 311 

is a Crown debt 310 

transmitted succession 311 

accelerated succession 311 

exemption from 311, 312 

examples of 311-313 

death of successor before full pay- 
ment 311 

on timber and advowsons 312 

when payable 463 


Summons : 

procedure on, at chambers, 57, 

528, 529 

judges 90 

under Vendor and Purchaser Act 287 

how evidence taken on 538 

and see “ Administration.” 

Sunday : 

contracts made on 11 

Superior Courts : 

names and jurisdiction of 51, 52 

Supreme Court; 

divisions of 51 

Sureties ; 


objection to sufScienoy of 137 

contribution between 475 

entitled to securities, &c., on pay- 
ing debt 475 

discharge of 476 

Surrender *. 

of lease 243, 244 

Survivor ; 

meaning of, in will 428 


T. 

TaCKINO : 

meaning of 

instances of 

Taltarum’s Case; 
decision in 

Tenancy at WHiL : 

what is a • 

the law leans against 


252 

253^ 261, 472 
177 


.' 189 
. 232 
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Tenancy at Svfpbbancb: 

what is a j^cuge 189 

Tenancy by Entibetibs : 

difference between, and joint 
tenancy 196 

Tenancy by the Curtesy: 

what is 230 

requisites to establish 230 

in gavelkind lands 230 

supports lease 241 

Tenancy in Common : 

what is a 195 

how created 195 

illustration of 196 

how differs from joint tenancy 196 

conveyance by tenants in common 198 
how severed 198 

Tenant at Will : 
when entitled to emblements 212 

Tenant at Sufferance : 
remedies against 245 

Tenant for Life : 
right of executors of, in lieu of 

emblements 212 

lease by 233, 242 


discharge of inoumbranoea by ... 475 
Tenant ik Tail (see “Estate Tail”). 


Tenants in Common : 

can devise their sharq^ 344 

and see “ Tenancy in Common.’* 

Tender : 

after bill of exchange due 37 

requisites to validity of 91 

in what actions 92 

effect of, on action 92 

Tenure : 

fundamental maxim as to 171 

different%inds of 171 

ordinary 171 

borough English 172 

gavelkind 172 

leasehold 172 

ancient demesne 172 

Terms : 

attendant 887, 888 

satisfied t! 887, 888 

assignment of 887 

merger of 888, 889 

suspension of 888 

extinguishment of 888, 889 

surrender of 888, 889 

proviso for oesser of 889 

Timber : • 

on copyhold lands 217 


right (rf mortgagee to out down... 269 


Time : 

to plead page 84, 85 

enlargement of, by consent 85 

how computed 94, 585 

for appeal 127 

when essence of contract 444 

Tithe Eentcharge 
distress for 152 

Tithes : 

great and small 206 

rentcharge in lieu of 207 

title to 207 

Title : 

when must be pleaded 80 

to advowson 210 

to copyholds, how perfected 216 

forty years substituted for sixty 

286, 287 

to freehold on sale of lease 286 

to leaseholds 290 

defects in 292, 293, 296 

Title Deeds : 

retention of, by vendor 286, 298 

concealment, &c., of 298 

production of, for examination . . . 298 
covenant for production 298, 299, 304 

tenant for life entitled to 299 

who entitled to 299, 303 

what deeds must be delivered to 

purchaser 300 

Tort: 

liability of infant for 44 

actions founded on 63 

Trade : 

contracts in restraint of... 11, 415, 491 
representations as to 31 

Trade Mares : 

injunction to prevent use of 492 

property in 492 

Trespass : 

costs in action of 119 

Trespasser : 

ab i/n/iUo 44 

damages against 50 

Trial : 

notice of 545 

Trover : 

action of 61, 68, 67, 98 

Trustee Acts : 

petition under 407 

Trustees : 

presentation to living by 210 

statutory powers of 831, 882 

protecting clauses in special oases 332 
purchase by ...887, 980, 886, 429, 438 
appointment of new 841 


S 8 
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Tbttstbbs — contim/md. 

devises to 853 

powers which should be given to 380 

liability as to securities 380 

proviso of indemnity 381 

receipts of 381 


can make title without executors 381 
application of purchase money 

381, 425 

administration de honis non to ... 382 
cannot usually give power of 


attorney 382 

covenant by 383 

disclaimer 385, 424 

constructive 423 

renewal of leases by 424 

refusal to act 424 

acceptance of trust 425 

“ equity never wants a trustee 425 

cannot delegate power to give 

receipts 425 

course where responsibility of, 

doubted 425 

order for payment into court 426 

must not sever defence 426 

liability of 426, 427, 432, 433 

investments by 426, 431, 432 

allowances to. 427 

cannot plead Statute of Limita- 
tions 427 

payment by, under power of 

attorney 427, 428 

ne exeat regno 428 

appointment of 429, 430 

where infants 430 

where cannot be found 430 

where lunatic 430 

where beneficially interested 430 

when cestui que trust may follow 

property 434 

payment into court 434, 435 

obtaining payment out 435 

transferring stock into court 435 

application for opinion of court or 

judge 435 

mortgage to 466 

Trust Estates: 
when will pass under general 
devise 353 

Trusts : « 

difference between uses and 267 

effect of notice of trust 295 

what will create a trust by will . . . 363 

executory 402, 419 

definition of a trust 418 

different kinds of 418 

express 418 

implied 418, 420 

constructive *. 418, 423 

by implication 419 


Trusts — contimied, i 

executed P^g^ 419 

enforced in equity 419 

resulting ....420—423 


U. 

Underwriters : 

action against 94 

Undisputed Account : 

action on 72 

Unsound Mind : 
course where non-appearing defen- 
dant is of 507 

Use and Occupation: 
action for 41 

Uses : 

difference between, and trusts . . . 267 

statute of 267, 268, 419 

shifting use 268 

executory use 268 

difference between executory de- 
vise and shifting use 269 

examples of 268, 274 

in strict settlement 329 


V. 

Vacant Possession : 
what constitutes ... 146 

Vendor and Purchaser : 

bond yide purchaser 51, 403 

which entitled to crops 277 

who can convey and purchase 283 

conveyance to alien 284 

conveyance by corporation 284 

practice on s^es of land 

286, 288, 289, 290, 299 

Act, 1874 286 

right to title for forty years. . .286, 288 

abstract of title 288, 301, 302 

title to advowson 288 

contract for sale 288 

requisitions on title 289-291 

proof of heirship 289 

insurance 290 

defective title 291, 292, 296 

title of lord of manor 291 

purchase by agenh ^ 292 

specific peiiormanoe. 293 

expenses 293 


application of purchase money '298, 309 
purchase of reversionary interest 

294, 295 

bankruptcy of vendor or purchaser 

294, 295 

notice of trust 295 

overlooking incumbrance con- 
tained in instrument produced 295 
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Vbwdob and Pdbohasbb — continued, 

ooTonants . . • * • 296—299 

oonoealment of deeds, &o. 298 

prodnotion of deeds for ex ami na- 

tion 268 

. attested copies 298 

covenant to produce 298, 299, 304 

authority to receive purchase 

money 

what deeds must be delivered to 

purchaser 300, 

searches 300, 

Crown debt 301 

presumption as to existence or 
execution of material instru- 


300 

303 

309 




ments 302 

presumption of fact between 302 

conveyance of lunatic’s estate ... 304 

death of, before completion 304 

contract by infant to purchase . . . 304 

proper parties to convey 305 

inadequacy of consideration 306 

execution of conveyance by at- 
torney 306 

latent defects 306 

purchaser must ascertain terms of 

tenancy 306 

effect of notice of lease 307 


parties to assign lease specifically 

bequeathed 308 

assignment of leaseholds by exe- 
cutor 309 

succession duty ^ 309-313 

stamp duty 313, 314 

ordinary charges for purchase of 

freehold estate 315, 316 

death of vendor before payment... 403 
loss to estate after contract and 


before completion 404, 405 

fraud in purchaser 409 

concealment by vendor 409 


lien for unpaid purchase money 

# 428-424 

VbnttE : 


meaning of 77 

applioationB to change 77 


VODTJNTABT DbBDS : 

position of, in case of administra- 
tion page 454-455 


settlements 327-329 

Vouchee : 

in common recovery 179 

W. 

Wages : 

cannot be attached 133 

WaBD OJF CoUBT : 

how infant made 499 

what constitutes a 499 

marriage of female 500 

settlement of property of 501 

Wabbant op Attobnbt : 

difference between, and cognovit 141 

what necessary to validity of 142 

attestation of 142 

by infant and another 142 

leave to enter judgment on 142 

no judgment against surviving 
obligor «... 143 


Wabbantt : 

infant not liable on 

when must be written 

meaning of 

rule as to quality 

caveat emptor 

after sale 

effect of sale of goods with 

measure of damages 

action on 

Waste ; 

by tenant in tail after possibility 


of issue extinct 178 

by tenant for life 187 

by lessee 237 

what is 493 

equitable 493 

cases in which court will interfere 

498, 494 

action by remainderxnan in respect 
of .,..498, 494 


6 

18 

19 

19 

19 

19 

20 
20 
86 


VeBDIOT ; 

difference between, and judgment 111 
ViCAB : 

difference betweent and rector ... 209 


Watbb ; 

conveyance of 169 

right to 203 

WlLTEBOOUBSB : 

what is a 171 


ViOABAGBS t 

origin of 209 

difference between, and rectories 209 

ViBW t 

by jury 107 

VivuK Vadium 

meaning of 245 


Wild: 

proves itself after thirty years ... 108 
how proved, in action to recover 

land 147 

difference of construction between, 

and deed 288 

registration 824 

what is a will 848 

Wills Act, date of 844, 846 
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Will — continued, 

atwhat age a person oanmakepaj/e 344 


who may mahe 844 

of married woman 844, 510 


effect of Wills Act on mles of law 345 


execution of 345 

who ought not to attest 346 

legacy to child of witness 346 

how many witnesses necessary . . . 347 

exercise of power of appointment 

by 347 

attestations 346, 347 

attestation to codicil 347 

alterations 347 

when valid if unattested 348 

revocation 348, 349 

revival 348 

speaks from death 349 

meaning of die without issue 352 

fee will pass >vithout words of 
Umitation 354 


outlines of wills ...357, 365, 366, 367 
statutory powers incident to 357, 358 
of property in British Colonies ... 366 
of British subjects made out of 

the United Kingdom 366 

Wills Act, chief provisions of 368 

two inconsistent clauses in 401 

frauds in wills 408, 409 

construction of wills 417 

where of doubtful construction... 435 


Withdrawal 

of claim 88 

Withdrawing a Juror ; 

meaning of 110 

Witnesses : 

criminals 96 

interested persons 96 

husbands and wives 96, 97 

parties 96, 97 

impeaching credit of 97 

difference between admissibility 

and credibility of 97 

declaration in lieu of oath 97, 99 

as to handwriting 99, 104 


Witnesses — conttTmed. 

attesting page 108, 104 

about to go abroad 104, 105 

dangerously ill 105 

abroad 105, 106, 

remedy in case of non-attendance 105 

how many may be included in a 

subpoena 106 

process to compel attendance of, 

106, 539 

in custody 106 

expenses of 106 

refusal to make affidavit 107 

to wills 345-347 

to deeds, have no notice of con- 
tents 414 

how evidence of, taken 538, 539 

out of jurisdiction 539 

parties may be 539 

enforcing attendance of 540 

examining de bene esse 540 


Writ of Assistance 


nature of 551 

Writ of Inquiry: 
what is a 113 


Writ of Summons : 

how indorsed 68, 60 

description of defendant. 69 

may contain names of all defen- 
dants 69 

service .69, 70, 71, 73, 74, 75, 532 

statement ot nature of claim 70 

date and teste 70 

how long in force 

renewal 70, 

concurrent writs 70, 72, 73, 74 

substituted service 71 

indorsement of service 71 

special indorsement 71 

taxation of costs indorsed 72 

action against Englishn^n abroad 73 
action against foreigner abroad ... 74 


Writs ; 

names and descriptions of. 582 
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the Incorporated Law Society. Second Edition. By John F. Haynes, 
LL.D., F.S.Sc., author of “The Student’s Statutes.” Price 6s. [1882. 

T he STUDENT’S GUIDE to the JURISDICTION and 
PRACTICE of the ADMIRALTY SUB-DIVISION of the HIGH 
COURT of JUSTICE, especially prepared for the use of Candidates for 
the Final and Honours Examinations of the Incorporated Law Society. By 
JOHN F. HAYNES, LL.D., Author of the “Student’s Statutes,” the 
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T he county OOUETS CHKONIOLE and GAZEI’TE of 
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C OX’S AETS of BEADING, WEITING, and SPEAKING. 

Letters to a Law Student. By the late Mr. Serjeant Cox. Third 
Edition (Sixth Thousand). Price 7s. Qd, [1881. 

Cox’s Dig^est of Mag-istrates’ Cases. 

A DIGEST of all the OASES decided by all the OOUETS 
relating to MAGISTRATES, PAROCHIAL, MUNICIPAL, 
ECCLESIASTICAL, and ELECTION LAW, from 1856 to 1869. By 
the late Mr. Serjeant Cox. Price 21s. cloth. [1870. 

This MAGISTRATES’ LAW DIGEST comprises several hundreds of 
cases arranged under the following heads : 


A.lehouBe. 

a.mendment. 

Animal. 

Appeal. 

Apprentice. 

Assault. 

Assessed Taxes. 

A ttomey-Q eneraL 
Bail. 

Bastard. 

Bastardy. 

Baths and Washhouses. 
Bedford Level Act. 
Beerhouse. 

Begin, Bight to. 

Benefit Building Society. 
Bigamy. 

Bleaching and Dyeing 
Worljs Act 
Board of Works. 

Borough. 

Bread. 

Bribery. 

Bridge. * 

Burials. 

Bye-Laws. 

Canal. 

Cattle. 

Certiorari 

Cbapei 

Charity. 

Cheltenham Improvement 
Act. 

Church. 

Church Building Acts. 
Church Bate. 
Churchwarden. 

Clergy. 

Clerk of the Peace. 

Clerk to Justices. 

Cock Fighting. 

Colonial Law. 

Common. 

Constable. 

Contempt. 

Conviction. 

Coroner. „ 

Corporation. • 

Counsel. 

County Bridge. 

County Bate. 

Court Martial. 

Criminal Information. 
Criminal Law. 

Crown. 

Cruelty to Animals. 
Custom. 

Customs. 

Dilapidations. 

Disorderly House 


Distress. 

Dover Gas Company’s Act. 
Drainage. 

Easter Offerings. 

Election Law. 

Elegit. 

Escape. 

Evidence. 

Excise. 

Extradition. 

Factories Acts. 

False Imprisonment. 

Felo de se. 

Felon. 

Fish and Fishery. 

Fixtures. 

Foreign Enlistment Act 
Friendly Society. 

Game. 

Gaming. 

Gaol. 

Gas Works Clauses Act 
Gunraakers Company. 
Gunpowder, 

Habeas Corpus. 

Hackney and Stege Car- 
riages. 

Harbour Commissionors. 
Hawker. 

Highway 

Holbom Valley Improve- 
ment Act 
Horse Baco. 

Inclosure. 

Income Tax. 

Industrial and Provident 
Society. 

Information. 

Informer (Common). 
Innkeeper. 

Justice 8. 

Land Drainage Company. 
Landlord and Tenant 
Land Tax. 

Lighting, Paving, and 
Watching. 

Liverpool Waterworks Act 
Loan Society. 

Local Government 
Local Government Act 
Lodging-house Keeper. 
London (City) Improve- 
ment Act 

Lord's Day Observance Act 
Lottery. 

Lunacy and Lunatic. • 
Malioious Prosecution. 
Mandamus. 

Markets and Faii^ 

Master and Servant. 


Medical Act 

Metropolitan BuUdings Act 
Metropolitan Carriage Act. 
Metropolis Gas Act 
Metropolis Local Manage- 
ment Act. 

Metropolitan Police Act. 
Mortmain. 

Municipal Corporation. 
Music and Dancing. 

Mutiny Act. 

Notice of Action. 

Nuisance. 

Office, 

Overseers. 

Parish Clerk. 

Pawnbroker. 

Penalty. 

Pigeons. 

Piracy. 

Police. 

Police Bate. 

Poor Law. 

Poor Bate. 

Presumption. 

Printing Press. 

Prison. 

Prohibition. 

Public Commissionen. 
Public Health. 

Public Health Act. 

Quaare Impedlt. 

Quarter sessions. 

^o Warranto. 

Befreshment House. 
Beplevin. 

Biver. 

Bood. 

Sabbath Breaking. 

Salvage. 

SchooL 

Sea-Shore. 

Sequestration. 

Sessions. 

Sewbrs. 

Sheriff 

Simony. 

Southampton Pier Aok 
Spring Gun. 

Stage Play, 

Statute. 

Street. 

Superstitious Use. 

Swearing. 

Thames Conservancy Act. 
Thames Embankxxient Aok 
Theatre. 

Timber. • 

Tithes. [(Ireland)^ 

Town Oommissionera Aet 
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Cox’8 Digest of Magistrates’ Cases (continued) i 


Towns Improvement Act. 
Towns PoUoe Clanses Act 
Trespass. 

Track Act 
Tampike. 

Vaccination. 

Vagrant. 


Venue. ' Waterworks. 

Vestry. ' Way (Bigkt.of)* 

Vexatious Indictments Act Weighmaster. 
Watching^ Lighting and Weights and Measures. 

Paving. Witnesa 

Water. Work and Labour. 

Waterman and Lighterman. 


Cox’s Principles of Punishment. 

PEINOIPLES of PUNISHMENT, as appHed in the 

Administration of the Oriminal Law by Judges and Magistrates, 
the late Mr. Sbbjeant Cox. Price 7s. 6d. [1877. 


Saunders’s Precedents of Indictments. 

P EEOEDENTS OF INDICTMENTS ; with a Treatise thereon 
and a Copious Body of FORMS. By Thomas W. Saundbrb, Esq., 
Police Magistrate. Price Is, cloth. [1871. 

** The anUior, on the one hand, has furnished a greater variety of Forms than are 
to be found in Archbold’s Pleading, his design being to supply a book for everyday use 
by the practitioner. We can safely recommend this book to the profession, and it will 
also be found of great use to Clerks of Assize and Clerks of the Peace.” — Lau» Joumdi, 
Feb. 34. 1873. 


1877 and 1878. 

A MINUTE DIGEST of a COLLECTION of IMPORTANT 
DECISIONS of the ENGLISH APPEAL COURTS, Collected and 
Compiled by a Soligitok. Price post free is, 2d, [1878. 


AUnutt’s Wills and Administrations. 

P EACTICE of WILLS and ADMmiSTEATIONS. By 

Gbo. S. Allnutt, Esq., Barrister^at-Law. Fourth Edition. Pub- 
lished at 21s,, reduced to 5s. [1860. 


A TABLE of the CONTEMPOEAEY EEPOETS from the Tear 

1847 to 1865, arranged so as to show at a glance all the R^orts in 
which the cases decided in each year are to be found. Second Edition. Price, 
on paper, 2s. [1866. 


Cox’s Daw of Joint-Stock Companies. 

The SEVENTH EDITION of the 

L aw of joint-stock COMPANIES and <?.ther Associa- 

tions ; comprising the whole of the new Law relating' to the Aban- 
donment of Railways and the Winding-up of Railway Companies, as 
contained in the Statutes relating to Joint-Stock Companies, the General 
Orders and Rules of the Court of Chancery, and Decisions of the Courts of 
Law and Equity; together with the Industrial and Provident Societies 
Acts, and County Court Orders thereon, the Stannaries Act, and Rules, 
with Netes as to the Mode of Procedure under them. By Edwabd W. Cox, 
Serjeant-at-Law, Recorder of Portsmouth. ^ Seventh Edition, by Charles 
J. 0 *MalC 2T, LL.B., Barrister-at-Law, of the Middle Temple. Price 21s. 
cloth. [1870. 
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THE THIRD EDITION OF 

Cox and Saunders’s 

C RIMINAL LAW CONSOLIDATION ACTS ; witli Notes of 

all the Oases decided on their construction, and all the Criminal 
Law Statutes subsequently passed; with an Introduction, comprising the 
Principles of Punishment, Habitual Criminals, the Forfeiture for Felony 
Acts by Edward W. Cox, S.L. ; the Law of Arrest without Warrant and 
the Law as to Attempts to Commit Crimes, by C. S. Greaves, Q.O. ; and a 
Table of Crimes and Punishments, by H. F. Pdrcjbll, Esq., Barrister-at-Law. 

Third Edition, by the late Mr. Serjeiant 0o3^ and Thomas W. Saunders, 
Esq., Barrister-at-Law, Police Magistrate. Price 15s. cloth. [1870. 


OON’TKlSrTS: 

iNTaODUCTION. 

The Principles of Punishment. By Edward W. Oox, S.L. 

The Forfeiture for Felonies Act. By E. W. Cox, S.L. 

The Habitual Criminals Act By E. W. Cox, S.L. 

The Law of Arrest without a Warrant By C. S. Greaves, Esq., Q.O. 

The Law as to Attempts to commit Crimes. By C. 8. Greaves, Esq., Q.O. 
Table of Crimes and tbeir Punishments. By H. F. Purcell, Barrister-at-Law. 

Statutes. 

24 & 25 Viet c. 94 (Accessories and Abettors). 

24 & 25 Viet c. 95 (Criminal Statutes Bepeal). 

^4 & 26 Viet c 96 (Larceny). 

24 & 25 Viet c. 97 (Malicious Injuries to Preperty). 

24 & 26 Viet c. 98 (Forgery). 

24 & 25 Viet c. 99 (Coinage Offences). 

24 & 25 Viet c. 100 (Offences against the Person). 

24 Viet c. 10 (JIdmiralty Court Jurisdiction), s. 26. 

24 & 25 Viet c. 66 (Criminal Proceedings Oath Belief). 

24 & 25 Viet c. 110 (Dealers in Old Metals), ss. 3, 4, 5. 

24 25 Viet c. 44 (Discharged Prisoners Aid). 

25 Sc 26 Viet c. 54 (Transfer of Land), ss. 105, 106, 107, 138, 189, 140. 

25 & 26 Viet. c. 63 (Merchant Shipping Act Amendment) ss. 16, 66. 

25 & 26 Viet c. 64 (Naval and Victualling Stores), ss. 1, 2, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23. 

25 & 26 Viet c. 65 (Jurisdiction in Homicides). 

25 & 26 Viet. c. 88 (Merchandise Marks). 

25 & 26 Viet c. 89 (The Companies), ss. 166, 167, 168, 169. 

25 & 26 Viet o. 103 (Union Assessment Committee), s. 40. 

i p & 26 Viet c. 107 (The J uries Act 1862). 

5 & 26 Viet c. 114 (Poaching Prevention). 

26 & 27 Viet c. 103 (Misappropriation by Servants). 

27 & 28 Viet c. 47 (Penal Servitude Acts Amendment). 

27 Sl 28 Viet c. 110 (Limited Penalties). 

28 Viet o. 18 (Felony and Misdemeanor, Evidence and Practice Amendment), 
28 & 29 Viet c. 127 (Small Penalties). 

29 & 80 Viet. o. 52 (Prosecution Expenses). 

29 & 30 Viet c. 117 (Reformatory Schools). 

29 & 30 Viet. c. 118 (Industrial Schools). 

80 & 31 Viet c. 35 (Criminal Law Amendment) 

80 & 31 Vut 0 115 (Justices of the Pease). 

80 & 31 Tict c. 119 (Naval Stores. No. 2). 

81 Viet c. 24 (Capital Punishment within Prisons). 

81 & 32 Viet c. 37 (Documentary Evidence). 

81 & 82 Viet c. 52 (Vagrant Act Amendment). 

81 & 32 Viet. 0. 116 (Larceny and Embezzlement). 

82 & 83 Viet. c. 62 (Debtors Act). 

82 & 33 Viet 0 . 68 (Evidence further Amendment). 

32 & 33 Viet c 99 (Habitual Criminals), 

88 & 34 Viet o. 23 (Forfeiture for Treason and Felony). * 

88 & 34 Viet e 49 (Evidenq^ Amendment). 

83 & 14 Viet c. 52 (Extradition). « 

33 & 84 Viet c. 50 (Forgery). 

And a Copious Index. 
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Hallilay’s Examination Questions. 

A DIGEST of the EXAMINATION QUESTIONS in 

Common Law, Conveyancing, and Equity, from the commencement 
of the Examinations in 1836 to Trinity Term, 1881, with ANSWERS ; also 
the mode of proceeding, and directions to be attended to at the Exami- 
nation. By Righabd Halulat, Esq., Author of “ The Articled Clerk's Hand- 
book.** Twelfth Edition, by Ht. Wakbham Pubkis, Esq., Solicitor. 
640 pp., price 18^. [1882, 


AUNDEES^S PUBLIC HEALTH ACT, 1875, 38 & 39 Viet. ; 

including the Acts incorporated therewith, and the Artizans and 
Labourers* Dwellings Improvement Act, 1876. By T. W. Saunders, Esq., 
Police Magistrate. 8vo., price 10^. 6^4 [1875. 


Wilson^s Bills of Sale Acts. 

T he law and PRACTICE under the BILLS of SALE ACT, 

1878, comprising the Act, Rules, and Forms, with Notes on the General 
Law of Bills of Sale. Second Edition, enlarged. By Dabct Bruce Wilson, 
M.A., of the Inner Temple, and North-Eastern Circuit, Barrister-at-Law, 
Price 5s., by post, 5s. Sd. [1881. 

C OX’S MAGISTRATES’, MUNICIPAL, and PARISH LAW 

CASES and APPEALS decided in all the Courts. (Published 
Quarterly.) Vols. I. to XI., from 1860 to 1879. Vol. XII., part VI., last 
issued, price 5s. 6d. 

This series is issued immediately before each Quarter Sessions. 


M aritime law reports (New Series; published 

Quarterly). By J. P. Aspinall, Esq., Barrister-at-Law, in the 
Admiralty Courts of England and Ireland, and in all the Superior Courts, 
with a Selection from the Decisions of the United States Courts ; with 
Notes by the Editor. 

N.B. — This is a continuation of the “ Maritime Law Cases,” placed under 
responsible editorship, and will be cited as ** Aspinall's Maritime Cases ” 
(Asp. Mar. Cas.). Quarterly, price 5s. 6d, and will bo sent free by post to 
Bub^ribers. 

Vol. IV., parts I., II., III., IV., and V. issued, price 5s. Gd, each. 


C OX’S CRIMINAL LAW CASES ; in the Court of Criminal 

Appeal, the Superior Courts, the Central Criminal Court, at the 
Assizes, and in Ireland (Published Quarterly.) Edited by John 
Thompson, Esq., Barrister-at-Law. Vol. XIV,, part IX. last issued, 
price 5s. Gd. 

The Parts and Volumes which t;ommenced in 1844, car be had. It is 
the only complete series of Criminal Cases published in England. An 
Appendix contains a valuable collection of Precedents of Indictments. 


C OUNTY COUETS, EQUITY, and BANKEUPTOY OASES, 

comprising the Decisions in Law and Equity administered in the 
County •Courts ; the Appeals from the County Courts ; the Judgments in 
important Cases decided in the County CouS^, and all the Cases in Bank- 
ruptcy in S\1 the Courts, from 1864 to 1881. 

Sent by post to Subscribers. Published quarterly. Price 45. 
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Saunders’s Practice of Mag^istrates’ Courts. 

T he PEACTICE of MAGISTEATES’ COUETS, including 

Petty and Special SesBions ; Quarter Sesgions, &c, greatly enlarged, 
with all Decisions and Statutes. By T. W. Saundebs, Esq., Police Magis- 
trate. Fifth Edition. By James A. Foote, Esq. [In the Press. 


Practice of thie ILaw. 

T he JUDIOATUEE acts of 1873 and 1875 (36 & 37 

Viet. o. 66, and 38 39 Viet. c. 77), with the Rules and Orders 

Regulating the Practice of the Supreme Court of Judicature, and Forms 
and Precedents; together with an Appendix containing the Previous 
Enactments expressly incorporated 'into the New Practice, and a Copious 
Index. Edited, with Introductory Chapter and Annotation, by Nathaniel 
Nathan, Esq., Barrister-at-Law. 8vo., cloth, price IBs. ; limp leather, 
22s. [1876. 

THE SECOND EDITION OP 

D OEIA and MACEAE’S law and PEACTICE IN 

BANKRUPTCY, rmder the provisions of the Bankruptcy Act 
1869 (32 & 33 Viet. c. 71); the Debtors Act, 1869 (32 & 33 Viet, c, 62); 
and the Bankruptcy Repeal and Insolvent Court Act, 1869 (32 & 33 Viet. 
0 . 83) ; and all the cases and decisions of all the courts. By A. A. Doria, 
of Lincoln’s Inn, Esq., B.C.L., Barrister-at-Law. 12mo., price £1. 11s. 6d., 
pp. lli^p. [1874. 


Bittleaton’s Keports in Judges' Chambers. 

R eports of •points of practice under the judi- 
cature ACTS of 1873 and 1875, decided in Judges’ Chambers ; 
with a Copious Index and Errata to the Reports. Edited by Adam H. Bittle- 
STON, Barrister-at-Law. Price 3s. 6d [1876. 

Trustees Relief Act. 

A READING of LORD ST. LEONARD’S TRUSTEES 

RELIEF ACT, with Notes and Oases, by A. G. Langley, Esq., 
Barrister-at-Law. Price 5s. 6d. [1860. 

Wharton’s Law of Innkeepers, &c. 

T he whole law relating to innkeepers, 

LICENSED VICTUALLERS, and other LICENSED HOLDERS ; 
being a Complete Practical Treatise on the Liability of Innkeepers as 
BaUees, as well under the Licensing Acts ; with an Appendix containing 
all the important Statutes in Force Relating to Innkeepers, a Complete Set 
df Forma, and a Copious Index. By Charles H. M. Wharton, Esq., Barrister- 
at-Law. PostPbvo., price 10s. 6ci [1876. 


THE SECOND EDITION OF 

Gibbon and RTaihan’s Equity in the County Courts. 

P rinciples and practice of the jurisdiction of the 

COUNTY COURTS in EQUITABLE PROCEEDINGS, including 
the Powers given by the Friendly Societies Acts, the Charitable Truste 
Acts, Ac., with a Chapter on the Probate Jurisdiction conferredjby Acts of 
1868 and 1878, Tables of Costs, d?c. Price 12s. 6dl cloth. [1874. 
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S HORTT and JONES’ COUNTY COURTS ACTS, RULES, 

ORDERS (Common Law and Equity). Price I 85 . Od, fl868. 

Trustees and Mortgagees Act, I860. 

A eeadino of the Act 23 & 24 viot. Oap. 145 

(28th August, 1860) to g^ve to Trustees, Mortgagees, and others 
certain powers now commonly inserted in Settlements, Mortgages, and 
Wills. By Albert Gordon Lanolet, Esq., Barrister-at^Law. Two hun- 
dred pages, with a Table of Cases and an Appendix; of Precedents. Price 
7s. 6a cloth. [1862. 

Shortt’s Law of Copyright. 

L aw relating to literature and ART, embracing 

the Law of Copyright, the Law relating to Newspapers, the Law re- 
lating to Contracts between Authors, Publishers, Printers, &c., and the 
Law of Libel; with the Statutes relating thereto, Terms of Agreement 
between Authors, Publishers, &c., and Forms of Pleading. By John 
Shortt, Esq., Barrister-at-Law, Price 21s. [1871. 


Saunders’s Law of Warranties. 

T reatise on the law of warranties and repre- 

SENTATIONS upon the SALE of PERSONAL CHATTELS. 
By T. W. Saunders, Esq., Police Magistrate. Price 6s, [1874. 


Saunders’s Law of Bastardy. 

T he law and PRACTICE of AFFILIATION and 

PROCEEDINGS in BASTARDY; containing The Bastardy Law, 
and Amendment Acts, 1872 and 1873; including Appeals to the lesions, 
reserving a case for the Court above, and Proceedings by Certiorari ; 
with the Statutes and Forms issued by the Local Government Board, and 
all the decisions upon the subject. By Thomas W. Saunders, Police 
Magistrate. Seventh Edition. Price 6s. 6cf. cloth. [1878. 


Wharton’s Maxims. 

L egal maxims, with Observations and Cases. In Two 

Parts. Part I. One Hundred Maxims, with Observations and Cases. 
Part II. Eight Hundred Maxims, with Translations. By George Frederick 
Wharton, Attomey-at-Law. Price IO 5 . 6cf. cloth. [1866. 


JJ ALL’S LEGAL FORMS. 


Price bs. 


[ 1866 . 


General Index to the Law Times Reports. 

A GENERAL INDEX to the FIRST TEN VOLUMES of the 
NEW SERIES of the LAW TIMES REPORTS, 1869 to 1864. 
Price 7s. 6d. cloth ; 10s. 6d, half-calf. It comprises — 

L Index to Plaintiffs. IV. Index to the Statute Law from 1860 to 

IL Index to Defendants. 1864. 

IIL Index to Subjects of Oases. Also, a Table of Contemporary Reports. 

. [1866. 

. ALSO, 

A GENERAL INDEX to the SECOND TEN VOLUMES 


(Vols.f'XI. to XX), 1864 to 1869. Price Us. 6ef. cloth; lOt. h^- 
calf. 
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THE LAW TIMES: 

THE JOUBNAL OF THE LAW AND THE LAWYEES. 
PUBLISHED EVERT FRIDAY MORNING. 


LEGISLATION CONTINUES TO BRING ABOUT GREAT CHANGES in the 
Practice of the Law, and the precise effect of such changes is at the outset usually 
a matter of much uncertainty. 

The Law Times, as the Journal of the Law and the Lawyers, has for Thirty-nine yean 
Striven, we venture to hope not ungucceBafullv, to keep the Profession fully informed 
at the many LaA? Reforms which have been effected during its long career, and 
strenuously to maintain the interests of both branches of the Profession. 

The reform of the Judicature, and the consequent revolution in the Practice of the 
Law, as well as the establishment of District Registries throughout the country, 
render it essential to every Practitioner that he should have a guide, which, from 
week to week, not only instructs him in the new law, and as to what extent it 
modifies the old law, but also keeps him informed of the decisions of the Courts 
upon the new Rules of Practice, and upon the many lesser changes that must for 
a long time follow the radical changes already accomplished. 

To this duty the Law Times devotes itself. Arrangements have been made for the 
supply of complete information upon all subjects which interest or affect the practi- 
tioner, so that he may be almost as well instructed by perusing these pages at home 
as if present in the Courts. 

The Reports of the Law Times are too well known to need comment It is 
only necessary to add, that special attention is paid to giving the earliest and fullest 
reports of all the many points of Practice. 

The (JONTENTS of the Law Times may be classified thus ; 

Lbadino Ar'i’icles,— The Legal Topics of the Day — Practical Papers on Current Law 
— Recent Decisions and New Laws and Rules. 

Legislation and Jurisprudence. — Weekly information as to all Bills in Parliament 
of special concern to Lawyers, with the dates appointed for their passing each stage. 
The Solicitors' JouiuHll — The Editor of this Department (so appointed in April 
1873) is a practising Solicitor; and all questions of practice and etiquette, as well as 
subjects interesting to, or affecting the separate rights and privilege of the 
Solicitor's branch of the Profession, are fully and freely diseussed in these columns. 
The Law Library. — Careful Reviews of new Law Books. 

The Law Students’ Journal. — This Department has an Editor devoted to it who is 
charged with the duty of furnishing to Students every information connected with 
the Profession and with their studies. Steps have already been taken to encourage 
the formation of Law Stadents' Debating Societies throughout the country, and the 
meetings of the such societies are regularly reported. 

Magistrates' Law. — All the Law decided in relation to Magistrates', Municipal and 
Election Law. . 

Beal Pj^perty Law.— A ll the new Decisions, with comments on the Law of Real 
Prope#y. 

Maritime Law.— A ll the new cases relating to Maritime Law. 

Joint Stock Companies’ Law. — All the new Decisions and Law, with Comments 
relating to the I^aw of Joint Stock Companies. 

Ecclesiastical Law. — All the new Law, especially in relation to the Puhlic Worship 
Regulation Act 

Divorce and Probate Law.— Notes of New Decisions under the Judicature Acts uid 
Rules. 

The County Courts.— The Law as administered in the County Courts, with reports 
of the most important oases decided in these local courts weekly. 

Bankruptcy La'^— R eports of the cases decii^d in the Superior Courts, the London 
Bankruptcy Oturt, and the County Courts. 

OoBRBspoNDENCK OF THE PROFESSION.— On all Bubjeots relating to the Law and the 
Lawyers. 

Legal Obituary. - Biographies of deceased Lawyers, by Edward Walford, Esq:, F.R.S, 
The GAZETTBa — Fully Abstracted 

Adtebtisembnts of the Phofbbsion.— Estates for Sale and to Let — Auction Sales- 
Legal Notices— Wants and Vacaneies— Moneys wanted or to lend, &o. 

The VOLS. as completed, bound in HALF-CALF, at 6s. 6d. per voL 
PORTFOLIO for preserving the current numbers of the Law Times, price 9b. 6d. 

OFFIGE; 10, Welling^ton- street, Strand, Xiondon, W.C. 
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XtAM TIMES BEPOBTS are published on a separate 
^ ^beet, large 8vo^ for the oonTenienoe of binding in portable eeparate 
ToMsies, wiih coigns Indiees. These Reports are the wdiest and most 
eemidet^ They are as follows : — 

fiOUSX OF XX)kDS, by O. B. MsJden, Bsq^ BsrrUter^Law. 

PBIVT G 0 U»r 0 IL» by O. R Kaldsii, J. B. AsidnsU, and F. W. BaOwa Bar- 

ri8tsra<at-X«aw. 


SUragHB COURT OF JUOIOATUBB. 

CtoeK by R Stewart Bocdie, F. STani« P. R. Rntehiiu^ and A. H« Btttteston, 

Bsena, Rai^tera-at-Law. 

HIGH COURT OF JUSTICR 

Chtmemg 

Before the MatUt of the RoUe, by G. Welby King, and R. R Sohombsfg, 
BsqnL, Bairteters-at-Law. 

Btfore Tiee-ChanMor Bacon^ by W. C. Dariee and J. G. Alexander, Ssqrs., Banisters 
at-Law. 

Before Ftee-0%ott«e2l^ by A. B. EUicott and R B. Schomberg, Saqra, 
Banisten-atJiAw. 

Before Mf, Juetiee Frp, by W. C. Biss and K B. Sebastian, Ssqra, Barristers-at- 

Law. 

Before iB*. Rev, by F. Gpnld sad J. R Brooke^ Eiqrs., BaRisten-at-Law. 

Cates’s Bench JBMHan^ 

ByM. W. McKenar, A. H. Poyser, L R Foote, W. J. Smith, Henry Leigh, and 
W« R Gordon, Rsqra, Banlsters-at-Law, 

FrebaUt IHeoree md Admiralty DieitUm-^ ^ 

Prebate and Bieorce Bueiaeet, by W. L IBxoa, Esq., Barristt^rt-atXaw. 

Ad hn i ratty Bueinm^ by J. P. AspinaO and F. W. Bsikes, Eeqrs., Bantisters-at-Law. 


COURT OF BANERUPTGY, by A A Doria, Esq** Barrister-at-Law. 

CRIHZNAL APPEAL COURT, by John Thompson, Esq., of the Ifbldte Temple, 
Barrister-at-Law. | 

COURT OF ARCHES, by O. R Malden and A B. Blttleston, Esqrs., Bairlsters-at-Law. 


Two rohimes of the Reports are pablished each year, containing upwards of 1600 
pages, of 8600 Oolninna— equal in quantity to eight vola of the Law Reports, or others 
of the Granary size. 

N.R-*-The Law Tnus Is sent by Post to Subscribers paying in advance ; or it may be 
had by order through all Bewsmen and Booksellers. 

The Beports in the Law Tncxs may be bad separately If desired. The Law Tmai 
may be had at Ninepenoe per week ; the Bepor^ In a wrapper, ad One ShOMeg per 
weel^ or In monthly parts, published on the first of the month, j^oe be. 

Any the volumes of the new series of the Law Tncis Bbpobts, to eompleto nils, 
may be had in a substantial binding at moderate cost Price may be asesrteiasd mi. 
spmlMtto to the publisher. 
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